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ADVERTISEMENT  TO  THE  SECOND  EDITION. 


The  practice  of  resorting  for  indemnity  to  the  contract  of 
Fire  Insurance,  and  to  that  of  Life  Insurance,  has  been  more 
and  more  generally  prevailing.  In  evidence  of  this  fact  is 
the  large  number  of  judicial  decisions  under  each,  that  have 
been  reported  since  the  manuscript  of  the  preceding  edition 
of  this  work  was  given  to  the  printers.  A  recourse  to  these 
decisions,  and  their  incorporatidn  with  those  presented  in  the 
former  edition,  have  had  the  effect  to  enlarge  it  in  dimension, 
and  to  add  to  its  value. 

'Providbncx,  Aprils  1855. 


PREFACE. 


At  no  former  period  in  the  history  of  civilization  has  the 
Law  of  Insurance  assumed  the  importance,  or  awakened  the 
interest,  which. belongs  to  it  at  the  present  time,  in  nearly 
every  part  of  the  civilized  world.  Especially  is  this  the  fact 
in  the  United  States:  for  here  not  only^s  the  practice  of 
Insurance,  in  all  its  varieties,  already  very  general,  but  it  is 
rapidly  extending  to  all  classes  of  society,  and  is  receiving 
the  countenance  and  sanction  of  government  The  author, 
therefore,  deems  no  apology  necessary  for  selecting  Fire  and 
Life  Insurance  as  the  subject  of  the  following  treatise,  how- 
ever much  he  may  c^ave  the  indulgence  of  the  reader  for  the 
manner  in  which  he  has  discussed  it. 

The  Contract  of  Insurance,  as  a  genus^  is  peculiar ;  it  being 
characterized  by  risk  in  one  party,  and  premium,  or  price 
paid  for  indemnity  against  loss,  in  the  other.  These  are  the 
correlative  conditions  whose  mutual  operation  constitutes 
the  essence  of  the  contract.  In  accordance  with  this  funda- 
mental idea,  the  author  has  commenced  his  work  with  a 
preliminary  view  of  the  nature  and  distinct  aim  of  Insurance, 
in  connection  with  an  epitome  of  the  history  of  its  invention, 
adoption,  and  use;  for  it  has  ever  been  admitted  that  any 
one  branch  of  knowledge  is  more  rapidly  and  satisfactorily 
comprehended  by  the  aid  of  a  precise  understanding  of  the 
conjeAure   which  gave  it  an  existence,  and  the  benefits 
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which  afterwards  assured  its  duration  and  extension.  More- 
over, it  has,  with  entire  truth,  been  asserted  by  an  acute 
English  writer,!  that  u  j^q  chapter  in  the  history  of  national 
manners  in  later  times  would  perhaps  test  and  illustrate  the 
growth  and  spread  of  civilization,  as  that  containing  It 
development  of  Fire  and  Life  Insurances."  It  is,  in  some 
measure,  under  the  same  id^a,  that  the  author  has  been 
induced  to  prefix  to  the  discourse  on  each  of  those  species  of 
Insurance  an  account  of  its  rise  and  progress,  and  its  present 
well  ascertained  utility. 

The  principles  of  law  which  govern  Fire  Insurance  are  so 
near  akin  to  those  which  govern  Life  Insurance,  that  a  well- 
known  writer  2  has  treated  of  them  in  connection,  or  at  least 
not  in  separate  chapters  ;  whereas  the  author  of*  the  follow- 
ing work  has  adopted  the  plan  of  first  treating  of  each  in 
separate  chapters,  and  then,  in  accordance  with  the  plan  of 
the  writer  just  referred  to,  of  considering  them  more  in  their 
relations  with  eacn  other. 

The  author  is  well  aware,  that  in  his  earnestness  to  suffer 
nothing  of  importance  to  be  overlooked  and  omitted,  he  has 
afforded  instances  of  repetition  ;  but  the  fault  of  redundency 
is  much  more  venial,  especially  in  a  practical  law  \vork,  than 
the  fault  of  omission,  or  even  of  too  great  condensation. 

With  this  brief  exposition  of  his  aims,  he  submits  his  work 
to  the  public,  in  the  hope  that  it  may  contribute,  in  some 
humble  degree,  to  the  better  understanding  of  the  important 
subject  of  which  it  treats  ;  and  in  doing  this  he  ventures  to 
adopt  the  words  of  the  venerable  Bracton,  one  of  the  very 
earliest  writers  on  English  Law  :  "  Si  quid  superfluum  vel 
perperam  positum  in  hoc  opere  invenerit,  illud  corrigat  et 
emendet,  vel  conniventibus  oculis  pertranseat,  cum  omnia 
habere  in  memoria,  et  in  nuUo  peccare,  divinum  sit  potius 
quam  humanum,"     Bracton^  lib.  1,  fol.  1. 


1  Dowdeswell  on  Life  and  Fire  Insurance. 
9  Beaumont  on  Fire  and  Life  Insurance. 
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For  the  particulars  of  the  copious  matter  which  constitutes 
the  Appendix,  the  attention  of  the  reader  is  invited  to  the 
Table  of  the  Contents  of  the  Appendix,  which  immediately 
follows  the  Table  of  Contents  of  the  Treatise.  The  forms, 
tables,  &c.,  to  be  found  in  the  Appendix,  are  mostly  taken 
from  Ellis  on  Fire  and  Life  Insurance,  and  James  on  Life 
and  Fire  Insurance. 
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FIRE   AND   LIFE   INSURANCE: 


s 


•  •  •      • 


•    •  • 


PRELIMINARY  VIEW 


OF 


THE  CONTRACT  OF  INSURANCE, 


EXPLANATION   OF  TERMS   IN  —  UTILITY   OF NATURE   AND 

FORM   OF — ORIGIN  AND  BISTORT   OF. 

§  1.  When  the  performance  of  any  thing  is  dependent 
on  an  uncertain  event,  the  contract  in  relation  to  it  is 
said  to  be  ^^  hazardous."  ^  A  contract  of  this  sort  may  be 
unlawful  and  void,  as  a  wager ;  or  it  may  be  lawful  and 
valid,  as  providing  ^eearity  against  future  loss.  The  prin- 
ciple of  the  latter,  or,  in  other  words,  the  principle  of 
indemnUgy  is  the  general  principle  which  runs  through 
the  whole  contract  of  Insurance.  A  contract  of  indem- 
nity is  given  to  a  person^  against  his  sustaining  loss  or 
damage,  and  caimot  properly  be  called  one  that  insures 
the  thingy  it  not  being  possible  so  to  do ;  and,  therefore, 
as  Lord  Hardwicke  has  said,^  it  must  mean  insuring  the 
person  from  damage ;  that  is,  damage  to  the  t/dng  or  to 
his  property. 


1 "  Men  that  hazard  all, 
Do  it  in  the  hope  of  fair  adyantages.** 

Merchant  of  Venice. 
s  Sadlers  Co.  v.  Badcock,  2  Atk.  R.  554. 
1 


a    » 


2  i%te[iMINARY   VIEW   OF 

»    •  -  • 

§  2.  InsufEnce  is  used  as  the  means  not  only  of  secu- 
rity ag^b^.  ihe  dangers  to  which  vessels  and  their  car- 
goes are  *  constantly  exposed  during  their  voyage  and 
.  ^x^nsportation ;  but  as  an  expedient  also  against  the 
•'danger  of  fire,  to  which  commodities  or  houses  are  con- 
tinually subject  on  the  land ;  and  against  also  the  chance 
of  sudden  death,  and  the  loss  which  the  person  insured 
against  may  sustain  by  the  death  of  others,  in  whose 
existence  he  has  a  pecuniary  interest ;  or  that  which  his 
creditors  or  his  family  may  sustain  by  his  own.^  It  is, 
as  Lord  Mansfield  has  denominated  it,  ^a  contract  upon 
speculation,"^  and  one  which  is  generally  called  a  con- 
tract of  indemnity  against  loss  or  damage  arising  from  an 
uncertain  event.  Insurance  upon  life,  it  has  been  said, 
is  independent  of  the  value  of  the  subject-matter  of  the 
insurance;^  but,  on  the  other  hand,  it  has  been  laid 
down,  that  this,  as  well  as  the  cognate  contracts  of  ma- 
rine and  fire  insurance,  is  a  contract  of  indemmty  requir- 
ing an  interest  in  the  assured  * 

§  3.  ^^Look,"  says  Lord  Hardwicke,  ^^into  the  books 
which  treat  of  insuring,  and  you  will  find  the  term  is 
'aversio  pericuKy  the  intention  of  all  insurances  being  to 
cover  any  damages  or  loss  the  insured  might  sustain  "^ 
Thus,  when  a  contract  of  this  sort  has  relation  to  naviga- 


1  See  1  Bell,  Comm.  509. 

a  Carter  v.  Boehm,  8  Burr.  R.  1905. 

3  Emerigon  on  Ins.  by  Meridith,  157. 

4  Godsall  V.  Boldero,  9  East,  R.  72;  and  see  postj  ch.  xxiv.  §  S05. 

s  Sadlers  Company  v,  Badcock,  uhi  sup.;  Emerigon  on  Ins.  ch.  1.  This 
work  on  maritime  insurance  is  considered  to  be  the  most  didactic,  learned, 
and  finished  production  upon  that  subject    S  Kent,  Conmi.  848. 


THE  CONTRACT  OF  INSU&ANCB.  O 

tion  and  water  transportation^  or,  in  other  words,  when 
it  is  what  is  understood  by  the  contract  of  marine  insur- 
ance, (upon  the  law  respecting  which,  that  respecting 
the  contracts  of  fire  and  of  life  insurance  is  grafted,)  it  is 
an  obligation  whereby  one  party,  for  a  stipulated  sum  of 
money  to  be  paid,  undertakes  to  indemnify  the  other 
against  certain  perils  or  sea  risks  to  which  his  ship, 
freight,  or  cargo,  or  some  of  them,  may  be  exposed  dur- 
ing a  certain  voyage,  or  fixed  period  of  time.^  A  more 
general  definition  is,  a  contract  by  which  one  of  the  par^ 
ties  binds  himself  to  the  other,  to  pay  him  a  sum  of 
money,  or  otherwise  indemnify  him,  in  the  case  of  the 
happening  of  a  fortuitous  event  provided  for  in  a  gene- 
ral or  special  manner  in  the  contract,  in  consideration  of 
the  sum  of  money  which  the  latter  pays,  or  binds  him- 
self to  pay  him.^  It  is  a  contract  to  protect  men  against 
uncertain  events  which  in  any  tcise  may  be  a  disadvan- 
tage to  them.' 

(  4.  The  form  in  which  a  contract  of  this  peculiar 
nature,  is  effected,  is  called  a  Pouct,  from  the  Italian, 
poUzza  (U  aasecurazione,  or  dH  seeurta^  which  signifies  a 
memorandum  in  writing,  or  note  or  bill  of  security. 
"What,"  said  Lord  Mansfield,  "is  a  policy?  It  is  de- 
rived from  a  French  word  which  means  a  promise."^ 
Although  an  instrument  in  its  form  extremely  ancient, 
and  in  its  language  very  ungrammatical,  it  has  acquired 


1  See  the  most  approved  works  on  Marine  Insurance,  sucb  as  Paiic,  Mar- 
shall, Hughes,  Phillips,  Dner,  Sec;  and  8  Kent,  Comm.  Lect  xWiii. 
9  Pardess,  part  8,  t  8,  588. 

s  Per  Lawrence,  J.,  in  Lucena  v,  Crawford^  8  B.  &  Pull.  B.  301. 
4  Cited  by  BuUer,  J.,  in  Good  v.  Elliot,  8  T.  B,  702. 


4  PBELOflNABT   VIEW  OF 

a  fixed  meaning  by  the  usage  of  trade.^  Lord  Kenyon^ 
G.  J.;  has  said,  that  he  remembered  many  years  ago,  that 
if  Lombard  Street  had  not  given  a  construction  to  the 
contract  of  insurance,  a  declaration  on  a  policy  would 
have  been  bad  on  a  general  demurrer ;  but  that  the  uni- 
form practice  of  merchants  and  underwriters  had  ren«' 
dered  them  intelligible.^  The  fact  that  insurance  was 
introduced  into  England  by  the  Lombards,  (a  colony  of 
whom  was  settled  in  London  in  the  thirteenth  century,) 
is  universally  allowed,  and  one  evidence  is  a  clause  said 
to  be  retained  in  the  English  policies  of  the  present  day, 
which  is,  ^'It  is  agreed  by  us,  the  insurers,  that  this 
policy  of  assurance  shall  be  of  as  much;  force  and  efiect 
as  the  surest  writing  or  policy  of  assurance  heretofore 
made  in  Lombard  Street."^  As  all  the  positive  stipula- 
tions of  the  policy  that  may  be  enforced  by  law,  are  on 
the  part  of  the  insurer,  it  is  not  necessary  that  it  should 
be  signed  by  both  parties ;  and  this  mode  of  executing 
the  instrument,  though  sanctioned  by  usage,  is  derived 
from  the  peculiar  nature  of  the  contract  The  obliga- 
tions implied  on  the  part  of  the  person  obtaining  the 
insurance,  are  merely  conditions,  on  the  performance  of 
which  his  right  to  indemnity  depends.* 

§  5.  In  marine  insurance,  there  are  what  are  called 
*'open"  and  what  are  called  "valued"  policies  of  insur- 
ance —  a  distinction  that  relates  to  obtaining  the  insur- 
ance in  the  event  of  a  loss.     The  former  is  one  in  which 


1  Smith,  Mer.  Law,  202. 

S  Broagb  v.  Wetmore,  4  T.  B.  208. 

3  See  Daer  on  Ins.  §  11,  p.  88. 

4  Ibid.  p.  65,  §  8. 
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the  amount  of  interest  is  not  fixed  by  the  policy,  but  is 
left  to  be  ascertained  in  case  a  loss  should  happen.  The 
latter  is  one  in  which  a  value  has  been  set  upon  the  pro^ 
perty  or  interest  insured  and  inserted  in  the  policy ;  the 
value  thus  agreed  upon  being  in  nature  of  liquidated 
damages,  and  so  saves  any  further  proof  of  damages.^ 

§  6.  The  consideration  for  this  obligation  to  secure  or 
indemnify  (the  policy)  is  called  the  Preiiium,  a  word 
signifying  price',  and  is  from  the  word  primo,  because 
formerly  it  was  paid  in  advance  or  at  the  time  of  sign- 
ing the  policy.  The  contract  of  Insurance  has  been  de- 
fined by  Chief  Justice  Tindal  to  be  that  in  which  a  sum 
of  money  ^^as  a  premum  is  paid  in  consideration  of  the 
insurers  incurring  the  risk  of  paying  a  larger  sum  upon 
a  given  contingency."^  It  has  been  called  by  French 
writers'  primear  premie,  or  agio  d^asmrance* 


1  Park  on  Ins.  1 ;  8  Kent,  Comm.  272 ;  Irving  v.  Manning,  8  B.  &  Cress. 
R.  661. 

9  Patenon  v.  Powell,  9  Bing.  R.  829. 

8  Emerigon,  ch.  iiL  §  1 ;  Pothier,  no.  81 ;  Cleirac,  p.  848. 

4  The  insurance  ougbt  to  be  so  made  as  that  the  assured,  upon  the  balance 
of  the  account,  may  obtiun  his  clear  capital ;  for  he  will  thus  recover  his 
whole  right,  and  will  have  no  temptation  to  fraud.  Thus,  suppose  A.  has  a 
cargo  coming  from  the  West  Indies,  which,  if  it  arrive  safe,  will  be  worth 
£100  in  England,  and  that  the  premium  for  insurance  upon  the  ship  is  ten 
per  cent  It  is  then  plain  that  A*'8  clear  capital  is  £90;  and  that  A.  has 
acted  justly  in  insuring  his  whole  capital,  that  is,  the  clear  capital  and  the 
premium  together  or  the  whole  £100 ;  for  if  the  voyage  succeeds,  A.  receives 
£100  from  the  cargo,  and  has  paid  £10  for  the  premium,  which  leaves  A. 
his  clear  capital  of  £90.  If  the  voyage  fails,  A.  receives  £100  from  the 
insurer,  and  has  paid  £10  for  the  premium.  So  that,  in  either  case,  of  the 
success  or  failure  of  the  voyage,  by  insuring  his  whole  capital,  A.  exactly 
recovers  his  clear  capital,  and  has  no  advantage  from  the  loss  of  the  vessel. 
Morris's  Essay  on  Ins.  22. 

1* 
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§  7.  The  party  who  takes  upon  himself  the  risk  is 
called  the  Insubsr,  and  sometimes  the  Undjerwriteb, 
from  the  party's  subscribing  his  name  at  the  foot  of  the 
policy ;  the  party  protected  by  the  insurance  is  called 
the  Insured  or  Assured.  The  premium  paid  by  the  lat- 
ter, and  the  peril  assumed  by  the  former,  are  two  corre- 
latives/ inseparable  from  each  other ;  and  the  union  con- 
stitutes the  essence  of  the  cont^'act.^ 

§  8.  The  property  itself  insured  is  called  the  Subject 
OF  THE  Insurance.  The  title  or  interest  which  the  as- 
sured has,  is  called  his  Insurable  Interest. 


1  In  practice,  however,  the  premium  is  not  always  paid,  (as  is  shown  hy 
Mr.  Bouvier,  in  his  valoable  Law  Diet,  tit.  Premium,)  when  the  policy  is 
underwritten ;  for  insurances  are  frequently  effected  by  brokers,  and  open 
accounts  are  kept  between  them  and  the  underwriters,  in  which  they  make 
themselves  debtors  for  all  premiums ;  and  sometimes  notes  or  bills  are  given 
for  the  amount  of  the  premium.  The  French  writers,  when  they  speak  of 
the  consideration  given  for  maritime  loans,  employ  a  variety  of  words  in 
order  to  distinguish  it  according  to  the  nature  of  the  case.  Thus,  they  call 
it  interest  when  it  is  stipulated  to  be  paid  by  the  month  or  at  other  stated 
periods.  It  is  a  premium  when  a  gross  sum  is  to  be  paid  at  the  end  of  the 
voyage,  and  here  the  risk  is  the  principal  object  they  have  in  view.  When 
the  sum  is  a  percentage  on  the  money  lent,  they  denominate  it  exchange, 
considering  it  in  the  light  of  money  lent  in  one  place  to  be  returned  in 
another,  with  a  difference  in  amount  between  the  sum  borrowed  and  that 
which  is  paid,  arising  from  the  difference  of  time  and  place.  When  they 
intend  to  combine  these  various  shades,  into  one  general  denomination,  they 
make  use  of  the  term  maritime  profit,  to  convey  their  meaning.  See  Park 
on  Ins.;  15  East,  809,  Day's  note,  and  cases  there  cited;  Jennings  v.  Che- 
nango County  Mutual  Ins.  Co.  2  Denio,  (N.  Y.)  R.  75. 

s  Mr.  Babbage  uses  " assure **  and  "insure"  as  having  distinct  meanings. 
(See  his  work  on  Assurance  for  Lives.')  It  appears,  however,  says  Mr. 
Beaumont,  that  the  two  words  only  differ  as  "enfeeble''  and  "affaiblir," 
which  have  both  the  same  meanings ;  the  one  having  the  Saxon  prefix,  and 
the  other  the  French  or  Latin.  See  "sweeten"  and  "adoucir,"  "shorten" 
and  "accourcir,"," enfranchise"  and  "affranchir."    Pre/»  to  Beavm,  on  Ins. 
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§  9.  The  business  of  insurance,  under  the  contract  as 
thus  set  forth,  is  founded  upon  the  principles  thus  briefly 
stated:  Suppose,  it  has  been  remarked,^  that  oi forty 
ships,  of  the  ordinary  degree  of  seaworthiness,  employed 
in  a  given  trade,  one  is  annually  cast  away,  the  probabi- 
lity of  loss,  it  is  obvious,  will  be  equal  to  iyne  fortieth. 
And  if  an  individual  wishes  to  insure  a  ship,  or  a  cargo 
on  board  a  ship,  engaged  in  this  trade,  he  ought  to  pay 
a  premium  equal  to  the  one  fortieth  part  of  the  sum  he 
insures,  exclusive  of  such  an  additional  sum  as  may  be 
required  to  indemnify  the  insurer  for  his  trouble,  and  to 
leave  him  a  fair  profit  If  the  premium  exceed  this  sum, 
the  insurer  is  overpaid ;  if  it  fall  below,  he  is  underpaid. 

§  10.  The  utility  of  this  species  of  contract,  is  obvious, 
and  it  has  been  noticed  in  this  light  by  distinguished 
writers  upon  political  economy.^  Indeed,  a  long  experi- 
ence has  demonstrated,  that  the  contract  of  marine  insur- 
ance has  tended  greatly  to  the  advancement  of  trade  and 
navigation,  because  the  risk  of  transporting  and  export- 
ing  being  diminished,  persons  are  more  easily  induced  to 
engage  in  an  extensive  trade,  and  to  embark  in  useful, 
and  at  the  same  time,  hazardous  enterprises.  A  failure 
in  the  object  which  the  party  has  in  view  in  providing 
beforehand  for  an  indemnity,  is  not  attended  with  the 
ruinous  consequences  that  would  ensue  were  not  the  con- 
tract of  insurance  a  legal  one.  Without  insurance,  says 
Marshall,^  commerce  could  only  be  carried  on  by  the  few. 


1  M'Calloch,  Com.  Diet 

9  2  Smith,  Wealth  of  Nations,  148 ;  and  see  Introd.  to  Park  on  Ins.  il 

'  1  Manh  on  Ins.  8. 
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who  are  wealthy  enough  or  bold  enough,  to  run  alone 
the  risks  which  necessarily  attend  the  prosecution  of  it ; 
and  the  utility  of  marine  insurance,  says  that  author, 
cannot  be  better  expressed  than  in  the  words  of  the  pre- 
amble to  the  Stat.  43  Eliz.  c.  12,  which  recites  that,  *^By 
means  of  policies  of  insurance,  it  cometh  to  pass,  upon 
the  loss  or  perishing  of  any  ship,  there  foUoweth  not  the 
undoing  of  any  man ;  but  the  loss  lighteth  rather  easily 
upon  many,  than  heavily  upon  few,  and  rather  upon  them 
that  adventure  not,  than  those  who  do  adventure ;  where- 
by all  merchants,  especially  of  the  younger  sort,  are 
allured  to  venture  more  willingly  and  more  fireely."  ^  It 
is  insurance,  says  Duer,  ^that  supplies  courage  to  the 
timid  and  capital  to  the  needy,  and  in  the  competition 
that  ensues  every  source  of  legitimate  gain  is  certain  to 
be  explored,  every  outlet  of  profitable  adventure  to  be 
discovered  and  followed/'^ 

§  11.  Although  biUa  of  exchange  have  ever  been  assign- 
able, according  to  the  custom  of  merchants,  (contrary  to 
the  rule  of  the  Common  Law,  that  cho^e%  in  actum  are  not 
so,)  and  although,  by  the  custom  of  marine  insurance. 


1  ''It  is  needlefls,"  says  a  learned  Scotch  writer,  <'to  insist  on  the  benefits 
of  a  contract  bj  which  the  insurer  divides  the  loss  with  others,  and,  on  the 
large  average  of  his  dealings,  contrives  to  earn  large  gains ;  while  the  assured 
is  secure  against  the  ruin  which  would  crush  an  individual*  But  the  obvi- 
ous necessity  of  some  such  refuge  from  individual  disaster,  amidst  the  perils 
of  such  a  trade  as  ours ;  and  the  impracticability  of  proceeding  without" this 
expedient,  now  that  it  is  known,  afford  unquestionable  proofs  of  the  narrow 
limits  of  ancient  commerce,  in  which  insurance  was  not  practised/'  Bell, 
Comm.  509.    As  to  the  importance  of  Fire  Insurance,  see  posty  Chap.  I. 

3  Pner  on  Ins. 


THB  CONTaACT  OF  INSURANCE.  9 

policies  axe  transferable  freely  with  bills  of  lading,^  yet 
policies  of  fire  insurance  have  never  been  so  regarded, 
and  the  interest  in  them  cannot  be  transferred  fron^  one 
to  another  without  the  consent  of  the  office.^  It  appears, 
that  the  mercantile  world  in  England,  have  not  been  en- 
tirely satisfied  with  decisions  against  the  transferability 
of  fire  insurance  policies ;  but  nevertheless  the  decisions 
must  be  regarded  as  sound  in  principle,  an.d  custom 
alone  can  give  new  properties  to  them,  separating  them 
from  bonds,  trusts,  covenants,  and  other  choses  in  action.' 
The  wisdom  and  policy  of  the  sages  and  founders  of  the 
laws,  says  Lord  Coke,  have  provided  that  no  possibility, 
right,  title,  or  thing  in  action,  shall  be  granted  or  assigned 
to  strangers,  for  that  would  be  the  occasion  of  multiply- 
ing contentions  and  suits  ;^  and  it  was  thought  that  it 
would  be  a  great  encouragement  to  litigiousness  if  a 
man  were  allowed  to  make  over  to  a  stranger  his  right  of 
going  to  law. 


1  The  rigbt  to  aMjgn  or  give  the  benefit  of  a  marine  policj  when  the  pro- 
perty has  been  transferred  also,  does  not  appear,  says  Ellis,  p.  76,  ever  to 
have  been  disputed.  See  Delany  v.  Stoddart,  1  T.  B.  22 ;  Hibbert  v.  Car- 
ter, 1  T.  R.  475.  Where  the  consignee  of  goods  pledges  the  bill  of  lading  as 
security  for  advances  made  by  him  and  upon  an  agreement  that  the  con- 
signee shall  effect  a  policy  of  marine  insurance  on  the  goods  for  the  benefit 
of  the  pledgee,  and  deposit  the  policy  with  him,  the  pledgee  may  sue  on  the 
policy  in  his  own  name.  Sutherland  o.  Pmtt,  12  M.  &  Welsh.  16 ;  and  see 
Pacific  Ins.  Co.  v.  Cutler,  4  Wend.  (N.  T.)  R.  76 ;  Wheeling  Ins.  Co.  v. 
Morrison,  11  Leigh,  (Ya.)  R.  854. 

s  Park  on  Ins.  449 ;  Etna  Fire  Ins.  Co.  10  Wend.  (N.  Y.)  B.  885 ;  Mur- 
dock  V.  Chenango  Mutual  Fire  Ins.  Co.  2  Comst  (N.  T.)  K  219;  8  Hill, 
(N.  Y.)  88. 

'  Ellis  on  Fire  and  Life  Ins.  152 ;  Beaumont  on  Fire  and  life  Ins.  64. 

4  10  Co.  48,  a ;  Co.  Litt.  282,  b,  note  145,  cited  in  Bunyon  on  Life  Ass. 
169. 
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§  12.  And  though  policies  of  insurance  are  not  to  be 
ranked  with  specialty  contradSy  not  being  generally  under 
seal,  yet  they  have  always  been  held  as  sacred  agree- 
ments, and  of  the  first  credit;  so  much  so,  that  when 
they  are  once  underwritten  they  can  never  be  altered  by 
any  authority  whatever ;  because  it  would  open  a  door 
to  an  infinite  variety  of  frauds,  and  introduce  uncertainty 
into  a  species  of  contract,  of  which  certainty  and  precimn 
are  the  most  essential  requisites.^  At  the  same  time,  it 
is  to  be  observed,  says  Park,  that  cases  frequently  may 
and  do  exist, '  in  which  a  policy,  upon  proper  evidence, 
may  be  altered  without  any  violation  of  the  foregoing 
rule,  and  which  has  been  often  done  by  courts  of  Law 
and  Equity.  It  should  be  remembered,  continues  this 
writer,  that,  in  questions  of  insurance,  which  is  a  con- 
tract founded  upon  broad,  equitable  principles.  Courts  of 
Common  Law  are  bound  by  the  same  rules  of  decision  as 
Courts  of  Equity.  After  signing,  policies  are  frequently 
altered  by  consent  of  the  parties,  and  such  policies  are 
good,  agreeably  to  the  maxim,  consensus  tolHt  errorem? 

§  13.  It  is  laid  down  by  Duer,  in  treating  of  the  law 
of  Marine  Insurance,  that  it  is  immaterial  whether  the 
written  words  of  a  policy  are  inserted  in  the  body  of  the 
instrument,  or  written  on  its  face  or  in  the  margin ;  and 
he  shows,  by  the  authorities,  that  if  they  were  in  fact 
written,  before  the  execution  of  the  policy,  or  by  mutual 
consent  after  the  execution,  they  are  essential  parts  of 
the  contract.  But  whether  the  decisions  on  this  subject 
in  England  and  in  this  country,  have  not  sanctit)ned  a 

1  Park  on  Ins.  2,  8.  >  See  Ellis,  88 ;  Beaum.  91. 
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dangerous  laxity,  is  a  question  that  merits  the  serious 
consideration  of  insurers.  In  contrast  with  this  author- 
ized laxity,  he  refers  to  the  law  of  France,  by  which  not 
only  all  that  is  written  must  be  in  the  body  of  the  policy, 
but  if  any  blank  is  left  by  which  other  words  may  be 
written  by  the  assured,  the  contract  is  void.^  With  us, 
not  only  are  spaces  left  in  the  policy,  but  to  increase  the 
temptation  they  may  suggest,  the  face  and  margin  are 
offered  to  the  ingenuity  of  fraud  as  an  open  field  for  the 
display  of  its  powers,  Mr.  Duer  is  not  prepared  to 
aflSrm,  with  Mr.  Phillips,  that  a  memorandum  on  the 
back  of  the  policy  not  referred  to  in  the  body  of  the 
instrument,  nor  signed  by  the  insurer,  would  be  consi- 
dered a  part  of  the  agreement  or  be  permitted  in  any 
manner  to  yary  or  modify  its  terms.  There  has  been  no 
decision  to  that  effect  in  the  United  States.^ 

§  14.  It  is  material  to  observe,  though  policies  of  in- 
surance are  called  tmtten  instruments,  they  are,  for  the 
convenience  of  trade  and  the  despatch  of  business,  gene- 
rally printed^  leaving  blanks  for  the  insertion  of  names 
and  all  other  requisites.  This  being  the  case,  it  is  fre- 
quently necessary  to  insert  written  clauses,  in  order  to 
express  the  meaning  of  the  parties  to  the  contract,  which, 
from  some  particular  circumstances,  the  printed  form 
may  not  suflGiciently  explain.  These  written  clauses  and 
conditions,  thus  inserted,  are  to  be  considered  as  the  real 
contract ;  and  the  court  will  look  to  them  to  find  out  the 
intention  of  the  parties,  and  will  consequently  suffer  such 


1  He  citefl  the  Code  de  Commerce,  (Art  832))  and  other  French  authori- 
ties. 
>  1  Dner  on  Ins.  77,  78. 
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conditions  to  control  the  printed  words  in  policies  of  in- 
surance.^ 

§  15.  Whether  a  policy  be  printed  or  written,  says 
Kent;  J.,^  the  construction  of  it  must  be  the  same,  as  in 
both  cases  the  contract  is  of  equal  validity.  But  the 
words  in  writing,  if  there  be  a  doubt  of  the  meaning  of 
the  whole,  have  greater  effect  attributed  to  them  than 
those  in  print;  because  they  are  the  immediate  terms 
selected  by  the  parties^  whereas  the  others  are  a  general 
formula.*  "  The  only  difference,"  says  Lord  Ellenborough, 
^between  policies  of  insurance  and  other  instruments  in 
this  respect,  (meaning  the  construction  of)  is  that  the 
greater  part  of  the  printed  language  of  them,  being  in- 
variably uniform,  has  acquired  from  use  and  practice  a 
known  and  definite  meaning,  and  that  the  words  super- 
added in  writing,  (subject  indeed  always  to  be  governed, 
in  point  of  construction,  by  the  language  and  terms  with 
which  they  are  accompanied,)  are  entitled  nevertheless, 
if  there  be  any  reasonable  doubt  upon  the  sense  and 
meaning  of  the  whole,  to  have  a  greater  effect  attributed 
to  them  than  to  the  printed  words,  inasmuch  as  the  writ- 
ten words  are  the  immediate  language  and  terms  selected 
by  the  parties  themselves  for  the  expression  of  their 
meaning,  and  the  printed  words  are  a  general  form 
adapted  equally  to  their  case,  and  that  of  all  other  con- 
tracting parties  upon  similar  occasions  and  subjects."^ 


1  Park  on  Ins.  4.   The  use  of  printed  forms  is  now  universal.    See  1  Duer 
on  Ins.  64. 
3  Per  Kent,  J.,  in  New  York  Ins.  Co.  v.  Thomas,  1  Johns  (N.  Y.)  Cases^  1. 

3  See  Colt  v.  Coomiercial  Ins.  Co.  7  Johns.  (N.  Y.)  R.  890. 

4  Robertson  v.  French,  4  East,  R  124. 


THE  CONTRACT  OF  INSURANCE.  13 

§  16.  The  risks  against  which  insurances  may  be  made 
are  infinite ;  and  formeriy,  in  England,  great  frauds  were 
practiced  upon  ignorant  and  unwary  persons  under  color 
of  insurances  of  different  sorts,  which  the  legislature 
found  it  necessary  from  time  to  time  to  repress.  In  the 
reign  of  Anne  it  appears  that  several  persons  opened 
offices  for  making  insurance  on  marrioffeSy  birthSy  chrisien- 
inffSy  &c.,  whose  fraudulent  practices  were  found  to  be  so 
injurious  to  the  public,  that  by  the  Stat.  9  Anne,  c.  6, 
§  57,  a  penalty  of  £500  is  imposed  on  every  person  set- 
ting up  such  office,  and  £100  on  every  person  making 
such  insurances,  in  any  office  already  set  up.^ 

§  17.  Policies  of  insurance  have  sometimes  been  put 
upon  the  footing  of  wagerSy  and  they  much  resemble  a 
species  of  wager  not  uncommon  in  the  mercantile  world, 
namely,  a  periodical  payment  to  be  made  by  one  party 
until  a  certain  event  happens,  upon  the  condition  of  re- 
ceiving a  sum  of  money  from  the  other  party  upon  the 
happening  of  the  event  An  indemniti/  is  a  security 
against  future  loss  or  damage,  whilst  a  debt  is  a  sum  of 
money  due  and  owing.  Any  payment  under  an  indemnity 
is  contingerdy  both  as  to  time  and  circumstances ;  upon  a 
debt  it  is  certain  and  immediate.  According  to  natural 
reason,  no  man  would  accept  as  security  from  A.,  or  give 
valuable  consideration  to  A.  for  an  assignment  of  a  debt 
actually  due  and  owing  to  him  from  B.,  unless  notice  be 
forthwith  given  to  B.,  because,  if  notice  be  not  given,  A. 
may  still  recover  the  debt  as  soon  as  he  pleases ;  but  the 


1  See  Park,  2. 
2 
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case  is  very  diflferent  upon  a  policy ;  until  the  event 
happens  upon  which  payment  is  to  be  made,  no  debt  has 
accrued,  and  therefore  the  debtor  could  not  have  been 
called  upon  to  pay  the  wrong  person.^ 

§  18.  A  mere  hope  or  expectation,  without  some  inte- 
rest in  the  subject-matter,  is  a  woffer  policy,  and  all  such 
policies,  by  statute,  in  England,  are  declared  to  be  void. 
19  Geo.  2,  c.  37.  Lord  Mansfield,  in  Kent  v.  Bird,*  says, 
a  policy  of  insurance  is,  in  the  nature  of  it,  a  contract  of 
indemnity,  and  of  great  benefit  to  trade ;  but  the  use  of 
it  was  perverted  by  its  being  turned  into  a  wager  j  and 
it  was  to  remedy  this  evil,  that  the  statute  19  Geo.  2, 
c.  37,  was  made ;  which,  after  enumerating  in  the  pre- 
amble the  various  frauds  and  pernicious  practices  intro- 
duced by  the  perversion  of  this  species  of  contract,  and 
amongst  others,  that  of  gaming  or  wagering  under  pre- 
tence of  insuring  vessels,  &c. ;  proceeds,  under  general 
words,  to  prohibit  ail  contracts  of  insurance  by  way  of 
gamng  or  wagering. 

§  19.  It  was  admitted  by  the  judges  of  the  Court  of 
King's  Bench,  in  Crauford  v.  Hunter,*  that  at  common 
law,  prior  to  the  statute  just  referred  to,  wager  policies 
were  not  illegal. 

§  20.  But  the  law,  says  Chancellor  Kent,  has  been 
thought  to  descend  from  its  dignity,  when  it  lends  its 
aid  to  recover  the  fruits  of  an  idle  and  frivolous  wager 


1  Ellis,  158. 
9  Kent  V.  Bird,  Cowp.  R.  588.         9  Crauford  v.  Hunter,  8  T.  B.  18. 


THE  CONTRACT  OF  IN8URANCE.  15 

upon  any  subject^  The  two  contracts,  the  wager  and 
the  indemnity,  resemble  each  other  in  their  extrinsic 
form,  but  dijBfer  radically  in  their  tendency,  as  well  as  in 
their  objects.  The  first,  says  Duer,  ^as  a  legitimate  and 
highly  beneficial  contract,  has  eminent  claims  on  the 
protection  of  the  law;  the  second  deserves  no  other 
character  than  that  of  gaming  on  an  extensive  scale; 
nor  is  there  any  species  of  gaming  more  detrimental  to 
the  morals  of  the  parties,  or  more  hazardous  to  the  inte- 
rest of  the  State  in  which  it  is  allowed."^  In  New  York, 
the  courts  had  formerly  assumed  it  to  be  a  settled  princi- 
ple of  the  courts  of  common  law,  that  a  policy  in  which 
the  assured  had  no  interest,  and  which  was,  in  fact, 
nothing  more  than  a  wager  or  bet,  whether  such  a  voy- 
age would  be  performed,  or  such  a  ship  arrive  safe,  was 
a  valid  contract;^  and  it  was  only  required  that  the 
wager  should  concern  an  innocent  transaction,  and  not 
be  contrary  to  good  morals  or  sound  policy  *  But  now, 
by  statute,*  all  wagers,  bets,  or  stakes  made  to  depend 
upon  any  lot,  chance,  casualty,  or  unknown  or  contin- 
gent event  whatever,  are  declared  to  be  unlawful,  with 
the  exception  of  contracts  upon  bottomry  or  responden- 
tia, and  all  insurances  made  in  good  faith  for  the  secu- 
rity or  indemnity  of  the  party  insured ;  so  that  the 
statute  has  effectually  destroyed  wager  poUcies,  they  not 


1  See  3  Kent,  Coxnm.  276,  277.    And  Bee  Fuller  v.  Glover,  12  East,  R. 
12d. 
>  1  Daer,  Ins.  92. 

3  Jubel  V.  Church,  2  Johns.  Cases,  888 ;  and  see  8  Ibid.  89 ;  Buchanan  v. 
Ocean  Ins.  Co.  6  Cow.  (N.  T.)  K  818. 

4  Bunn  V.  Biker,  4  Johns.  (N.  Y.)  426,  and  cases  cited  in  8  Kent,  Comm. 
277,  278. 

s  New  York  Rev.  Stat  vol.  L  662 ;  2  Kent,  Comm.  277. 


I 


16  PBEUmNAET  VIEW   OF 

being  within  the  exception.^  The  Supreme  Court  of 
Massachusetts  has  expressed  a  strong  opinion  against 
the  validity  of  wager  policies :  thus,  Parker,  C.  J.,  in 
giving  judgment  in  Amory  v.  Gilman,^  says :  "Whether 
a  mere  wager  policy,  without  interest,  can  be  supported 
here  conformably  to  the  general  character  of  our  laws, 
and  to  the  principles  of  our  government,  I  apprehend  we 
need  not  now  determine ;  though,  considering  the  great 
reluctance  with  which  that  doctrine  was  established  as 
the  common  law  by  the  courts  of  England,  and  the  im- 
mediate interference  of  Parliament  to  nullify  such  poli- 
cies upon  the  doctrines  being  so  established;  we  may 
well  be  justified  in  doubts  whether,  in  this  country, 
where  the  subject  is  in  a  great  measure,  re9  integral  such 
contracts  could  be  supported,  more  especially  when  the 
temper  of  our  legislature  respecting  every  species  of 
gaming  can  be  so  well  understood  by  a  recurrence  to 
various  statutes  upon  that  subject."  It  would  seem,  that 
a  gaming  or  wager  policy  would  not  be  held  good  in 
Pennsylvania  J  for  Huston,  J.,  in  delivering  the  judg- 
ment of  the  court  in  Adams  v.  Pennsylvania  Insurance 
Company,*  says:  "Contracts  are  predicated  on  the  law 
as  established,  that  there  must  be  something  in  which 
the  assured  has  an  interest,  or  the  contract  is  void."  In 
Louisiana,  where  the  provisions  of  the  Code  de  Com- 
merce have  been  substantially  adopted,  a  policy  not 
sustained  by  an  actual  interest,  would  doubtless  be  ad- 
judged invalid;  and  should  there  be  a  question  in  the 


1  S  Kent,  Comm.  277. 

9  Amory  r.  Gilman,  2  Mass.  R  1. 

3  Adams  v.  Pennsylvania  Ins.  Co.  1  Bawle,  (Penn.)  R  108. 
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courts  of  any  other  State  than  those  already  mentioned, 
the  opinion  has  been  confidently  expressed,  by  a  very 
learned  and  able  writer,^  that  the  decision  of  it  would  be 
controlled  by  the  just  morality  and  sound  policy  that 
have  governed  the  courts  of  Massachusetts  and  Penn- 
sylvania. 

I  21.  The  absence  of  interest  on  a  marine  policy,  does 
noi  appear  to  have  been  made  the  ground  of  a  successful 
defence  to  an  action  at  law,  in  England,  before  the  legis- 
lation on  the  subject  in  the  reign  of  George  11.^  In 
reference  to  that  le^slation,  Chief  Justice  Best  has 
observed,  "We  cannot  too  strongly  enforce  all  the  pro- 
visions of  this  statute.  If  we  held,  that  unless  the  words 
recited  in  the  statute  are  introduced  into  policies,  they 
are  not  gaming  policies,  and  they  are  valid,  we  shall  ren- 
der inoperative  its  provisions  against  fraudulent  insur- 
ances and  such  as  encourage  clandestine  trade.  The  act 
does  not  say  that  policies  containing  certain  specified 
words  shall  be  void,  but  that  ^no  insurance  shall  be 
made,  interest  or  no  interest,  or  without  further  interest 
than  the  policy.'  The  meaning  of  this  clause  is,  that  no 
insurance  shall  be  effected  by  a  policy  so  worded,  as  to 
entitle  the  assured  to  recover  against  the  underwriters  a 
certain  stipulated  sum  of  money,  whether  he  had  any 
interest  in  the  ship  or  cargo  or  not,  or  that  binds  the 
underwriter  not  to  require  any  other  proof  of  the  as- 
sured's  interest  but  the  admission  of  such  interest  in 
the  policy.    Whatever  words  may  be  used,  if  ♦that  be 


I  Dtier  on  Ins.  95.  9  Ante,  §  19 ;  2  Am.  Lead.  Ca.  450. 
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the  effect  of  the  policy,  no  action  can  be  maintained 
on  it'*^ 

§  22.  In  a  case  where  it  appeared,  that  the  engage- 
ment was,  in  consideration  of  forty  guineas,  to  pay  £100, 
in  case  Brazilian  shares  should  be  done,  at  a  certain  sum, 
on  a  certain  day,  subscribed  by  several  persons,  each  for 
himself,^  it  was  contended  that  the  plaintiff  was  entitled 
to  recover  his  whole  demand,  inasmuch  as  the  contract 
on  which  he  sued  constituted  in  effect  a  wager  on  an 
innocent  topic,  and  was  not  a  policy  of  insurance  prohi- 
bited  by  14  Geo.  3,  c.  48,  but  the  court  held  the  con- 
trary, Tindal,  C.  J.,  observing :  "Here  is  a  premium  paid, 
in  consideration  of  the  insurers  incurring  the  risk  of 
paying  a  larger  sum  upon  a  given  contingency.  The 
instrument  is  open  to  all  who  may  choose  to  subscribe, 
that  is,  without  restriction  of  persons  or  numbers.  It 
then  proceeds,  in  the  usual  language  of  policies  of  insur- 
ance, 'We  respectively  will  pay  or  cause  to  be  payed 
to the  sum  and  sums  of  money  which  we  here- 
unto have  respectively  subscribed,  without  any  abate- 
ment whatever,  in  case,'  &c.  The  learned  judge  then 
said,  that  if  the  instrument  in  Roebuck  v.  Hamerton,^ 


>  Murphy  v.  Abel,  4  Bing.  R.  567. 

a  Paterson  t;.  Powell,  9  Bing.  R.  820. 

3  Roebuck  v.  Hamerton,  2  East,  R.  391.  The  contract  in  this* case,  was  a 
policy  upon  the  sex  of  the  Chevalier  D*Eon,  and  it  was  holden  to  be  a  policy 
within  the  statute  of  14  Geo.  3 ;  and  in  MoUison  v.  Staples,  Park  on  Ins. 
640,  n.,  where  a  policy  was  made  on  the  event  of  there  being  an  open  trade 
between  Great  Brit^un  and  the  province  of  Maryland,  on  or  before  the  6th 
day  of  July,  1778 ;  Lord  Mansfield  said,  "It  was  clear  the  plaintiff  could  not 
recover."  In  both  cases  the  decision  turned  not  upon  the  statutes  applying 
to  insurances  where  the  subject-matter  of  the  insurance  is  legitimate,  but  to 
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was  rightly  held  to  be  a  policy,  he  could  make  no  just 
discrimination  between  that  instrument  and  the  one  in 
question  before  him.  It  was  true,  he  said,  that  the 
policy  contained  no  clause  about  average,  but  that  was 
because  the  circumstances  of  the  case  did  not  require  it 
"Here,"  said  Bosanquet,  J.,  *^we  have  a  premium;  an 
indefinite  number  of  subscribers  contemplated,  who  en- 
gage, not  each  for  the  other,  but  separately  on  a  given 
event,  to  pay  a  larger  sum  than  the  premium ;  while  the 
separate  dates  for  each  receipt  of  premium,  lead  to  the 
inference  that  all  the  signatures  were  not  obtained  at 
the  same  time.  These  are  so  much  the  leading  features 
of  a  policy  of  insurance,  that  we  cannot  doubt  that  this 
contract  falls  within  the  meaning  of  the  statute  which 
enacts  that  such  an  instrument  shall  be  void,  if  the 
parties  insuring  have  no  interest  in  the  event  insured 
against." 

§  23.  We  have  given  the  above  general  review  of  the 
law  condemnatory  of  wager  policies,  because  it  has  rela- 
tion to  policies  of  ^r^  insurance  made  by  an  assured  ivhjo 
has  no  interest^  which  are  to  be  independently  and  more 
elaborately  considered  in  one  of  the  following  chapters. 
It  may  be  further  added,  that  in  Scotland,  no  wager  or 
gaming  contract  will  support  an  action;^  and  that  wager 
policies,  or  policies  without  any  real  interest  to  support 


events  in  which  the  parties  insuring  have  no  interest.  Per  Tindal,  C.  J.,  in 
Paterson  v.  Powell,  ubi  iup.  But  that  an  action  will  lie  for  the  recovery  of  a 
sum  of  money  depending  on  an  innocent  wager,  coming  within  the  definition 
of  a  wager,  and  not  within  the  definition  of  a  policy  of  insurance,  see  Cousins 
V.  Nantes,  3  Taunt  R.  513. 
I  Bell,  Comm.  300. 
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them,  are  condemned  by  positive  ordinances  in  France 
and  in  other  parts  of  the  continent  of  Europe.^ 

'  §  24-  Betnsuraneey  as  understood  by  the  law  of  Eng- 
land, may  be  said  to  be  a  contract  which  the  first  insurer 
enters  into,  in  order  to  relieve  himself  from  those  risks 
which  he  has  incautiously  undertaken,  by  throwing  them 
upon  other  underwriters,  who  are  called  reinsurers.^  If 
the  insurer  gives  a  less  premium  for  the  reinsurance,  all 
his  gain  is  the  difference  between  what  he  receives  as  a 
premium  for  the  original  insurance  and  what  he  gives 
for  an  indemnity  against  his  own  policy ;  *  if  he  gives  as 
much  for  reinsurance,  he  gains  nothing  by  the  transac- 
tion ;  and,  if  he  gives  a  higher  premium,  as  insurers  will 
sometimes  do  to  cover  a  dangerous  risk,  he  of  course  be- 
comes a  loser  by  his  original  insurance.'  Reinsurance 
may  be  adverted  to  as  an  illustration  of  the  distinction, 
(which  there  will  be  occasion  in  a  following  chapter  to 
notice,)  between  an  insurable  interest,  and  a  property  in 
the  subject  to  which  the  insurance  relates* 

§  25.  The  practice  of  reinsurance  seems  to  have  been 


1  2  Magens,  65,  68,  88, 132,  229,  257.  The  authorities  cited  by  Chancel- 
lor Kent,  in  3  Kent,  Comm.  278,  namely:  Ord.  de  la  Mar.  Hy.  3,  tit  6; 
Dess.  Ass.  art.  22 ;  1  Emerigon,  264 ;  Ord.  of  Genoa,  of  Middleburg,  of  Kot- 
terdam,  of  Amsterdam,  of  Hamburg,  and  Stockholm.  Decisions  Bat»  6e- 
nose,  55,  n.  9. 

9  Park  on  Ins.  276.  The  meaning  of  reinsurance  is  an  indemnity  against 
a  risk  insured  by  the  assured  in  gonsequence  of  a  prior  insurance  upon  the 
same  property  or  some  part  of  it.  Mutual  Safety  Ins.  Co.  v.  Hone,  2  Comst 
(N.  Y.)  R.  235. 

3  3  Kent,  Comm.  278. 

4  1  Phillips  on  Ins.  146,  203.    See  J705^,  Chap.  lY. 
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taken  in  •England  from  many  of  the  commercial  States 
on  the  continent  of  Europe ;  and  many  of  the  continental 
writers  upon  insurance  have  written  upon  it  and  in  favor 
of  it  Among  the  most  celebrated  may  be  mentioned 
Le  Guidon/  Roccus,^  Emerigon,'  and  Pothier.*  The  Ordi- 
nances of  Louis  XIV.  adopted  and  followed  the  idea  that 
prevailed  in  France  when  the  Treatise  of  Le  Guidon  was 
written;  and  by  an  article  in  that  celebrated  code  of 
laws/  it  is  expressly  declared,  that,  ^Mt  should  be  lawful 
to  the  assurers  to  make  reinsurance  with  other  men  of 
those  effects  which  they  had  themselves  previously  in- 
sured." But  the  practice  in  England,  when  it  was  unfet- 
tered and  unrestrained,  soon  became  pernicious  to  a  large 
commercial  nation,  and  instead  of  conferring  the  great 
benefite  which  were  expected,  as  ivritten  by  those  foreign 
writers,  were  at  length,  with  their  companions,  the 
^*  wager  policies,"  which  were  quite  as  mischievous,  in- 
cluded in  the  act  of  19  Geo.  2,  c.  37,  which  most  effect- 
ually put  a  stop  to  the  practice  of  wager  policies,"  and 
also  seems,  by  the  restrictions  in  the  fourth  clause  of  the 
act,  very  nearly  as  well  to  have  put  an  end  to  the  prac- 
tice, in  England,  of  reinsuring.^  But  this  statute  never 
extended  to  4;he  British  Colonies,  and  has  never  been 
adopted  by  such  as  became  independent  States;^  and 
reinsurance,  in  the  United  States,  is  frequent.'     The 


I  De  ABsecur.  note  12.  8  Chap.  2,  Art  19. 

a  Ht  Aasur.  No.  96.  4  1  Art  247. 

6  Ord.  of  Louis  XIY.,  tit  Assur.  Art  20. 

^  Hildyard  on  Marine  Ins.  774.    See  Andree  v.  Fletcher,  T.  R  161. 

7  Merry  v.  Prince,  2  Mass.  R.  1 76.    The  Colonies  were  not  bound  by  any 
acts  of  Parliament  nnless  particularly  named.    1  Bl.  Comm.  108. 

8  1  Phillips  on  Ins.  147.    And  see  N.  Y.  Bowery  Ins.  Co.  v,  N.  Y.  Fire 
Ins.  Co.,  17  Wend.  (N.  Y.)  R  860. 
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second  insurer  does  not  become  strictly  a  surety  for  the 
first  insurer ;  the  reinsurance  is  a  totally  different  con- 
tract 

§  26.  A  dotible  insurance  is  where  the  insured  makes 
two  insurances  on  the  same  risk  and  the  same  interest 
It  differs  from  reinsurance  in  this,  that  it  is  made  by  the 
assured,  with  a  view  of  receiving  a  double  satisfaction  in 
case  of  loss ;  whereas  reinsurance  is  made  by  a  former 
insurer,  his  executors,  or  assigns,  to  protect  himself  and 
his  estate  from  a  risk  to  which  they  were  liable  by  the 
first  insurance.  But  a  double  insurance,  though  it  be 
made  with  a  double  satisfaction  in  case  of  loss,  and  is 
therefore  in  the  nature  of  a  wager,  is  not  void ;  the  two 
policies  being  considered  as  making  but  one  imurance. 
They  are  good  to  the  extent  of  the  value  of  the  effects 
put  in  risk ;  but  the  -assured  shall  not  be  permitted  to 
recover  a  double  satisfaction.  He  may  sue  the  under- 
writers on  both  the  policies,  but  can  only  recover  the 
real  amount  of  his  loss.  In  general,  persons  insuring  .are 
to  give  notice,  of  any  other  insurance  made  elsewhere 
upon  the  same  property,  in  which  case  the  insurers  are 
only  to  be  liable  to  the  payment  of  a  ratable  proportion 
of  any  loss  or  damage ;  even  without  a  special  condition 
of  the  policy,  a  party  insured  can  only  recover  the  real 
amount  of  his  loss,  and  if  he  sues  one  insurer  for  the 
whole,  that  insurer  may  compel  the  others  to  contribute 
their  proportional  parts.^  The  doctrine  of  contribution, 
says  Kent,^  applies  very  equitably  to  such  a  case.    It 


1  Park  on  Ins.  280 ;  1  Marsh,  on  Ins.  546 ;  8  Kent  Comm.  280 ;  Ellis  on 
Fire  and  Life  Ins.  IS,  14 ;  Beaumont  on  Fire  and  Life  Insurance,  66,  90. 
3  8  Kent,  Comm.  280. 
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was  SO  declared  in  Thurston  v.  Koch;^  and  though  in 
most  countries  of  Europe  the  first  policy  in  the  order  of 
time  is  to  be  exhausted  before  the  second  operates,  yet 
the  rule  requiring  the  insurers  in  each  policy  to  bear  a 
ratable  share  of  the  loss  was  declared,  in  that  case,  to  be 
founded  in  equity  and  in  sound  principles  of  commercial 
policy.  The  French  rule  is,  that  if  there  be  several  con- 
tracts of  insurance  on  the  same  interest  and  .risk,  and 
the  first  policy  covers  the  whole  value  of  the  subject,  it 
bears  the  whole  loss,  and  the  subsequent  insurers  are 
discharged  on  returning  all  but  half  per  cent,  premium. 
But  if  it  does  not  cover  the  entire  value,  the  subsequent 
policies,  in  case  of  loss,  are  bound  only  to  make  up  the 
the  part  uncovered."  The  ancient  rule  in  England  was 
according  to  the  French  ordinance,^  and  it  has  been 
deemed  more  simple  and  convenient;  and  Kent ^  consi- 
ders it  more  consonant  to  a  strict  construction  of  the 
contract  with  the  first  underwriter.  Sometimes  policies 
have  a  clause  introduced  into  them  to  prevent  the  rule 
of  contribution,  and  to  make  the  insurers  responsible 
according  to  the  order  of  date  of  their  respective  poli- 
cies.*^ 

§  27.  It  is  a  fundamental  rule,  that  in  all  questions 
respecting  the  two  subjects  of  this  work — fire  and  life 


^  Thurston  v.  Koch,  4  Dallas,  R.  348.  And  see  Carpenter  v.  Providence 
Washington  Ins.  Co.,  4  How.  (U.  S.)  R.  188. 

9  8  Kent,  Comm.  281,  citing  Code  de  Commerce,  art  859.  1  Marsh,  on 
Ins.  citing  Le  Guidon,  ch.  2,  art  16  and  18,  ch.  8,  art  8. 

3  Malynes,  112,  1  Show.  R.  182. 

4  8  Kent,  Comm.  281. 

^  Ibid,  and  American  cases  there  cited. 
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insurance — we  must  be  governed  by  the  analogous  deci- 
sions of  the  courts  and  general  law  relating  to  maritime 
insurance.^  Hence,  we  have  been  prompted  to  refer,  in 
the  preceding  pages,  in  illustration  of  the  peculiar  nature 
of  the  contract  of  insurance,  to  many  cases  which  have 
arisen  under  policies  of  the  last-mentioned  sort  of  insur- 
ance. For  the  same  reason,  we  are  induced  next  to  offer 
a  sketch  of  the  origin  and  history  of  maritime  insurance, 
the  prototype,  as  just  suggested,  of  fire  and  life  insur- 
ance. 

§  28.  Much  pains  and  industry  have  been  employed 
in  endeavors  to  discover  the  origin  of  maritime  insur- 
ance ;  the  result  of  which  has  shown  it  to  be  so  much 
involved  in  obscurity,  that  no  satisfactory  solution  can 
be  here  afforded  j  though  there  is  one  thing  which  'may 
be  considered  clear,  that  wherever  foreign  commerce 
was  introduced,  insurance  must  have  soon  followed  as  a 
necessary  attendant,  it  being  impossible  to  carry  on  a 
very  extensive  trade  without  it,  especially  in  time  of 
war.^  Beaumont,  in  a  note  to  his  "  Treatise  on  the  Law 
of  Fire  and  Life  Insurance,"  has  the  following :  "  Some 
writers  have  shown  either  a  zeal  to  fix  the  stamp  of  anti- 
quity to  the  contract  of  insurance,  or  to  give  such  ancient 
nations  as  were  celebrated  for  commercial  eminence,  the 
further  credit  of  this  useful  invention.  That  the  Rhodi- 
ans,  who  were  supreme  in  commerce  a  thousand  years 
before  the  Christian  era,  were  its  inventors,  is  the  opinion 
of  some ;  no  traces,  however,  of  the  fact  appear  in  any 


1  See  Dowd.  on  Life  and  Fire  Ins.  IS. 

9  Park  on  Ins.  Introd.  iii.;  1  Marsh,  on  Ins.  8. 
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fragments  of  their  laws  incorporated  in  the  Roman  codes ; 
but  being  without  the  complete  body  of  the  Bhodian 
law^  the  present  age  cannot  give  a  negative  to  the 
opinion.  Some  passages  are  quoted  from  liry,  which 
Emerigon  thinks  show  the  existence  of  this  kind,  of 
contract  amongst  the  Romans;  but^  as  it  has  been  ob- 
served^ there  is  no  mention  of  any  premium  being  paid 
for  the  indemnity  named  in  these  passages,  which  re^ 
solve  thelnselves  into  a  statement  that  a  risk  of  trans- 
port, for  the  use  of  the  Roman  government,  was  by  that 
government  taken  by  themselves,  as  liberal  statesmen, 
in  the  cases  given,  were  bound  to  do.  Suetonius,  in  the 
Life  of  Tiberius  Claudius,  mentions  that  the  Bmperor 
offered  certa  hera  to  the  con>merchants,  and  took  the 
risk  upon  himself  of  transport  of  the  cargoes.  These 
bounties  and  indemnities  were  intended  as  inducements 
to  secure  a  supply  of  a  necessary  commodity  in  a  time 
of  scarcity.  A  passage  from  Cicero's  Letters^  is  more 
applicable  to  a  bill  of  exchange  than  to  insurance,  the 
occasion  spoken  of  being  the  payment  of  a  sum  of 
money  by  some  expedient,  which  would  avoid  the  risk 
of  transport  of  the  cash.  A  passage  in  Ulpian,^  may 
have  a  like  solution.  Grotius  and  Bynkershoek  are 
opposed  to  the  notion  of  insurance  being  known  to  the 
Romans*" 

§  29.  Mr.  Meredith,  in  his  translation  of  Emerigon  ofi 
Insurances,  and  in  a  note  to  that  author's  preface  says : 
^^  It  may  be  said,  for  reasons  that  want  space  to  be  re* 


iLib.ii.  17.  «  Dig.  i.  1  tit  45. 
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hearsed;  that  it  is  extremely  prohabU  that  msiuance  was 
well  known  to^  and  commonly  used  by^  the  Romans." 
Mr.  Duer^  in  his  very  able  and  elaborate  work  on  marine 
insurance/  has  given,  and  very  plausibly,  at  least,  main- 
tained,  an  affirmative  to  the  opinion,  that  insurance  is  an 
invention  of  the  classic  origin  which  has  been  claimed 
for  it.  His  view  is,  (objecting  to  the  assertion  of  Park, 
repeated  by  Marshall,  that  in  consequence  of  the  limited 
commerce  of  the  ancients,  the  contract  of  insurance  had 
never  been  suggested  to  them,)  that  taking  into  consi- 
deration the  extent  of  the  remains  that  have  reached  us 
from  antiquity,  the  entire  absence  of  direct  and  positive 
proof,  is  an  objection  not  easily  surmounted,  but  the 
silence  of  the  Roman  Law  on  the  subject  is  an  argument 
of  gteat  weight  in  favor  of  the  general  opinion  which 
has  long  been  entertained,  that  the  contract  of  insurance 
was  not  known  to  the  ancients.  *^Yet,"  says  this  very 
learned  author,  ^^  when  we  call  to  mind  how  very  extensive 
and  flourishing  was  the  commerce  of  many  of  the  ancient 
cities  and  states, — to  select  a  few,  of  Tyre,  Carthage, 
Corinth,  Athens,  Rhodes,  Alexandria, — it  seems  highly 
improbable  that  a  contract  of  such  easy  invention  as  ma- 
rine insurance,  and  of  such  utility,  that  it  seems  almost 
necessary  to  the  existence  of  an  extended  commerce, 
was  wholly  unknown ;  and  this  improbability  is  strengihr 
ened  by  the  fact  that,  in  modem  times,  the  introduction 
of  insurance  was  almost  coeval  with  the  revival  of  com- 


1  The  Law  and  Practice  of  Marine  Insurance,  deduced  from  a  critical 
examination  of  the  adjudged  cases,  the  nature  and  analogies  of  the  subject, 
and  the  general  usage  of  conunercial  nations .  fij  John  Duer,  LL.  D^  New 
York,  1845. 
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merce^  and  ibis^  in  an  age  when  the  cloud  of  ignorance, 
the  darkness  visible,  that  had  so  long  brooded  over 
Europe,  had  scarcely  begun  to  be  dispelled,  and  the 
beams  of  knowledge  and  civilization  were  yet  struggling 
in  the  mists  of  a  doubtful  twilight."  Again  says  he, 
^  For  myself  I  am  fully  pursuaded,  that  were  we  wholly 
ignorant  of  the  laws  of  the  Romans,  but  knew  from  his- 
tory the  extent  of  their  commerce,  we  should  deem  it 
far  more  probable,  that  marine  insurance  was  in  frequent 
and  general  use  than  loans  on  bottomry  and  responden- 
tia ;  for  these  plain  reasons,  that  the  contract  of  insur- 
ance is  simpler  in  its  provisions,  less  onerous  in  its  terms, 
more  easy  to  be  effected,  and  of  far  wider  utility."  The 
prevalence  of  hottomrtf  itself  among  the  Romans,  Mr. 
Duer  considers,  is  alone  sufficient  to  disprove  the  long 
entertained  (and  singular,  as  he  pronounces,)  notion,  that 
ancient  navigation  was  exempt  from  hazard ;  and  he  con- 
tends, that  but  for  hazards  of  navigation,  this  contract 
could  not  have  existed.  He  contends,  upon  the  author- 
ity of  Livy  and  Suetonius,  that  the  government,  in  cases 
of  transportation  of  cargoes  by  merchants,  was  the  in- 
surer, in  the  strict  and  proper  sense  of  the  term,  as  it 
became  the  guaranty  against  the  apprehended  perils. 
^  The  objection,  that  no  premium  was  paid,  is  hypercriti- 
cal, and  is  easily  answered.  The  government  received 
a  premium  in  the  benefit  resulting  to  the  public,  and 
the  merchants  paid  a  premium  in  a  reduction  from 
the  price  they  would  otherwise  have  received.  Had 
the  risks  of  the  voyage  been  cast  upon  the  merchants, 
the  value  of  the  risks,  as  computed  by  them,  would 
doubtless  have  been  added  to  the  price  they  de- 
manded."    Merchants,  Mr.   Duer  maintains,  were  the 
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sole  inventors  of  marine  insurance^  and  in  reference 
tiiereto  he  says — ^^The  custom  0/ merchants  supplied  the 
roles  by  which  it  was  governed ;  and  for  a  long  period, 
all  its  controversies  were  exclusively  decided^  either  by 
the  arhitratum  of  merchants j  or  hy  tribunals  special^  edor 
hUshedfor  their  use.  It  was  not  a  subject  of  positive  law^ 
ndr  within  the  jurisdiction  of  the  ordinary  courts  of  jus- 
tice. It  is  highly  probable  that  a  similar  state  of  things 
existed  under  the  empire;  and  if  so^  the  omission  of 
insurance  in  a  compilation  of  its  general  laws,  is  readily 
explained.  The  contract  and  the  law  of  insurance  were 
unknown  to  the  tribunals  and  magistrates  by  whom  the 
general  laws  of  the  empire  were  administered,  and  must 
have  been  equally  unknown  to  the  jurisconsults  at  Rome, 
from  whose  writings  the  laws  of  Justinian  were  princi- 
pally extracted. 

§  30.  The  very  earliest  collection  of  maritime  laws 
promulgated  among  the  Italian  States,  upon  the  revival 
of  commerce  after  the  dismemberment  of  the  Roman 
Empire,  are  silent  upon  the  subject  of  insurance,  though 
it  is  evident  that  in  those  days  almost  all  the  commerce 
of  Europe  centered  among  the  Italian  people.  The 
Tabula  Amalfitana,  or  Amalfitan  Table,  which  was  pub- 
lished at  the  conclusion  of  the  eleventh  century,  was  the 
earliest  of  these  collections,  but  in  it  is  discoverable  no 
reference  to  insurances ;  neither  is  any  mention  found  of 
them  in  the  celebrated  code  supposed  by  some  to  have 
been  compiled  and  agreed  upon  at  an  assembly  of  many 
commercial  cities,  such  as  Marseilles,  Pisa,  Genoa,  and 
Barcelona,  and  published  under  the  title  of  ^11  Consolato 
del  MarCy*  at  the  close  of  the  thirteenth  or  the  com- 
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mencement  of  the  fourteenth  century.^  The  first  allu- 
sion to  iiisurances  anywhere  to  be  found  is  contained  in 
the  sixty-sixth  of  The  Laws  of  the  Merchants  and  Mas- 
ters of  the  magnificent  city  of  Wisbuy/'  a  port  in  the 
Baltic  which  had  attained  considerable  distinction  and 
prosperity  in  the  earlier  part  of  the  fourteenth  century. 
These  laws  expressly  make  mention  of  insurances^  and 
provide^  that  if  the  merchant  oblige  the  master  to  insure 
the  sJdp,  the  merchant  shall  be  obliged  to  insure  the  mas- 
ter's Kfe  against  the  hazards  of  the  sea.' 

§  31.  There  is^  however,  no  ground  for  attributing  to 
the  merchants  of  the  north  the  honor  of  being  the  in- 
ventors of  the  contract  of  insurance,  and  no  reasonable 
ground  can  be  entertained  that  the  invention  is  due  to 
Italy,  one  evidence  of  which  is  the  derivation  of  the 
name  of  the  contract  from  the  Italian.'  But  besides  the 
light  of  etymology,  there  exists  a  high  degree  of  proba- 
bility, that  the  Lombards  were  the  earliest  people  of  the 
European  States  in  the  use  of  insurance ;  but  the  com- 
mencement of  the  practice  of  insurance,  says  Mr.  Duer, 
(who  has  minutely  treated  of  the  history  of  insurance  in 
modem  times,^)  in  Italy  cannot  upon  any  hypothesis  be 
referred  to  a  later  date  than  the  beginning  of  the  thir- 
teenth century.  A  colony  of  Lombards  was  in  that  cen- 
tury settled  in  London,  and  conducted  for  a  long  time 
almost  exclusively  the  foreign  trade  of  the  kingdom. 


1  DowcL  on  Hre  and  Life  Ins.  6.    And  the  historical  view  of  maritime 
law  in  the  Introd.  to  Park  on  Ins. 
^  Bowd.  on  Fire  and  Life  Ins.  6.    And  see  1  Dner  on  Lu.  40,  et  seq. 
•  See  anUj  §  4. 

^  1  Dner  on  Ins.,  Litrod.  Diacoone,  Lect  H 
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The  policy  of  marine  insurance  even  of  the  present  day, 
is  an  antique  form  of  contract  used  by  the  Lombards,  to 
which  fact  there  is  reference  in  the  instrument  itsel£^ 
The  first  regular  system  of  commercial  law  was  drawn  up 
at  Barcelona,  in  the  year  1435,"  yet  it  has  never  been 
asserted  or  supposed,  that  insurance  was  introduced  into 
the  maritime  cities  of  Spain  at  a  period  much  earlier 
than  into  the  rest  of  Europe.  The  preamble  to  the  Ordi- 
nance of  Barcelona  referred  to,  recites, — "Whereas  in 
times  past  few  ordinances  of  insurance  have  been  made," 
—  from  which  it  is  necessarily  to  be  inferred  that  the 
matter  had  at  some  period  considerably  antecedent  as- 
sumed such  general  importance  as  to  have  called  for  and 
formed  the  subject  of  legislation,  and  was  then  well  un- 
derstood." ^  The  next  ordinance  on  this  subject  was  pub- 
lished at  Florence  in  the  year  1523,  after  that  city  had 
been  elevated  to  a  high  point  of  commercial  greatness 
by  the  vrisdom,  abilities,  and  brilliant  success  of  the 
family  of  Medicis.  Still  later,  the  Emperor  Charles  Y., 
in  1523,  published  a  number  of  regulations,  concerning 
marine  insurance,  called  the  "Caroline"  code,  to  which 
his  son,  Philip  XL,  added  several  new  ordinances,  in  1563 
and  1565.^  For  the  improvement  of  the  system  of  com- 
mercial law,  Europe  was  under  early  obligations  to  the 
famous  ordinance  of  Louis  XIV.  published  in  1681,  and 
much  is  also  due  to  the  labors  of  the  author  of  "Le 
Guidon,"  (republished  by  Cleirac,  Rouen,  1670,)  and  of 


t  See  ante^  §  4,  and  Fref.  to  Beaumont  on  Fire  and  Life  Ins. 
9  Emerigon,  Fref.  p.  11. 

3  Dowd.  on  Life  and  Hre  Lib.  B. 

4  See  1  Marsh,  on  Lis.  20« 
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Pothier^  Emerigon,  Roccus^  Casaregis^  Cocennius,  Byil- 
kershoeky  and  Santema.^ 

§  32.  In  England,  the  feudal  antipathy  to  mercantile 
pursuits,  and  the  insecurity  of  a  wealthy  burgher,  so  long 
as  the  feudal  system  continued,  the  short  intervals  of 
repose  from  foreign  warfare  which  succeeded  the  relaxa- 
tion of  that  system,  and  preceded  the  domestic  wars  of 
the  Houses  of  York  and  Lancaster,  and  the  desolation  of 
that  country  during  the  stormy  period  of  their  continu- 
ance,  precluded  any  great  advancement  in  commerce. 
Then,  the  unsettled  state  of  the  public  mind,  in  England, 
attendant  upon  the  Reformation  there,  further  retarded 
the  arts  of  civilization  until  the  establishment  on  the 
throne  of  Queen  EUzabeth.^  Hence  was  it  that  England 
was  one  of  the  last  nations  of  Europe  which  availed  it- 
self of  its  great  commercial  advantages ;  though  ample 
amends  have  since  been  made  for  its  long-continued 
commercial  inactivity. 

§  33.  Though  foreign  commerce  increased  considera- 
bly in  the  reign  of  Elizabeth,  and  insurance  probably  in 
a  proportionate  degree,  yet  so  little  were  the  English 
judicial  tribunals  acquainted  with  the  nature  of  the  con- 
tract of  insurance,  that  so  late  as  the  30th  and  31st  of 


1  Nearly  connected  with  the  adyancement  of  the  practice  of  marine  insur- 
ance was  the  inyention  of  the  marinef's  compass,  or  at  least  its  introduction' 
into  Europe,  about  the  year  1260 ;  this,  with  the  consequent  improyements 
in  nayigation,  opened  a  wide  field  for  maritime  enterprise.  1  Harsh,  on 
Ins.  9. 

s  Dowd.  on  Life  and  Fire  Ins.  9 ;  Preliminary  Discourse  to  Marsh,  on 
Ins.,  and  Introd*  to  TsA  on  Ins.,  and  IVe£  to  Beaum.  on  Life  and  Fire  Ins. 
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that  Queen,  it  became  a  question  (as  appears  by  the 
most  ancient  case  to  be  found  in  England  on  the  subject 
of  insurance/)  where  an  action  on  a  policy  of  insurance 
should  be  tried,  the  policy  having  been  elQFected  in  Lon- 
don, and  the  ship  detained  in  the  river  Soane,  in  Prance. 
Park,  in  his  work  on  insurance,'  considers  this  ^  as  the 
best  proof,  that  prior  to  the  reign  of  Elizabeth,  this  con- 
tract could  have  been  but  very  little,  if  at  all  known  " 
In  her  reign,  however,  the  commercial  genius  of  the 
English  had  begun  so  far  to  be  displayed,  that  the  legis- 
lature begun  to  turn  its  attention  to  matters  of  insur- 
'  ance,  and  to  regard  their  regulation  to  worthy  of  the 
most  serious  attention;  and  in  the  43d  year  of  her  reign, 
a  statute  was  passed  for  the  constitution  of  a  special 
court  for  the  trial  of  disputes  arising  under  policies  of 
insurance  in  a  summary  way.  To  that  end  the  statute 
ordained,  that  a  commission  should  issue  yearly  to  the 
judge  of  the  Admiralty,  the  Recorder  of  London,  two 
doctors  of  the  civil  law,  two  common  lawyers,  and  eight 
merchants,  empowering  any  five  of  them  to  hear  and 
determine  all  such  causes  arising  in  London ;  and  it  also 
gave  an  appeal  from  their  decision,  by  way  of  bill,  to 
the  Court  of  Chancery.  This  special  tribunal,  it  appears, 
neglected  its  duties,  and  gradually  fell  into  disuse ;  and 
its  jurisdiction  begun  also  to  be  contracted  by  the  deci- 
sions of  the  Court  at  Westminster.*     In  one  case  it 


I  6  Coke,  R.  47,  b. 

9  Park  on  Ins.  p.  zliy.  of  Introd. 

3  Park  says,  in  reference  to  this  Conrt  erected  by  the  statute  of  Elizabeth, 
and  which,  as  above  stated,  fell  into  disuse,  that  "it  is  perhaps  one  of  the 
strongest  arguments  that  can  be  adduced  to  prove  that  such  adjudicature  is 
not  congenial  to  the  spirit  and  disposition  of  Britons,  nor  well  adapted  for 
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seemed  to  be  the  opinion  of  the  Court  of  King's  Bench, 
that  the  jurisdiction  of  this  newly  created  court  did  not 
extend  to  suits  brought  by  the  insurer  against  the  as- 
sured ;  but  only  to  such  as  were  prosecuted  by  the  latter 
against  the  formen^  But  a  case,  reported  in  Siderfin,^ 
struck  a  more  severe  blow  at  this  court  than  any  one 
case  which  preceded  it;  for  it  was  there  held,  that  it 
was  no  bar  to  an  action  on  a  policy  of  insurance  at  the 
common  law,  to  say,  that  the  plaintiff  had  sued  the  de- 
fendant for  the  same  cause,  in  the  court  erected  by  the 
statute  of  Elizabeth. 

§  34.  It  has  been  computed,'  that  all  the  cases  to  be 
found  in  England  relative  to  policies  of  insurance,  from 
the  beginning  of  the  eighteenth  century,  to  the  year 
1766,  when  Lord  Mansfield  became  Chief  Justice  of  the 
Court  of  King's  Bench,  did  not  exceed  sixty ;  and  even 
those  which  were  reported  in  that  interval,  were  loose 
notes  containing  a  short  opinion  of  a  single  judge,  and 
very  often  no  opinion  at  all,  but  merely  a  general  ver- 
dict   It  has  been  said  by  a  learned  American  judge,^ 


the  pnrpoflea  of  its  institation.  It  is  nniTenaUy  agreed  hj  all  irriten  upon 
jniisprudence,  that  nothing  tends  so  much  to  the  elucidation  of  truth,  and 
the  detection  of  fraud,  as  the  open  viva  voce  examination  of  irttnesses  in  the 
presence  of  all  mankind;  before  judges,  who,  from  their  knowledge  of  books 
and  men,  acquired  by  long  study  and  experience,  are  well  qualified  to  dis« 
criminate  and  decide  between  right  and  wrong ;  and  before  twelve  upbioht 
CITIZENS,  who  have  an  opportunity  of  observing  the  appearance,  counte- 
nance, inclination,  and  deportment  of  those  who  are  thus  examined  on  oath.'* 
Introd.  to  Park  on  Ins.  xlriL 

1  Dalbie  v.  Fioudfoot,  1  Show.  B.  896. 

9  Came  v.  Moy,  2  Sid.  R.  121. 

3  Introd.  to  Park  on  Ins.  p.  xlviiL 

4  1  Stoij,  £q.  Jurisp.  p.  23y  $  20. 
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that  the  whole  law  of  insurance  is  scarcely  a  century 
old ;  and  that  more  than  half  of  its  most  important  prin- 
ciples and  distinctions  have  been  created  within  the  last 
fifty  years.  The  defects  in  the  state  of  the  law  of  insur- 
ance in  England  before  Lord  Mansfield's  administration^ 
it  was  one  of  the  first  acts  of  his  administration  to  re- 
medy^  and  it  was  under  his  auspices  that  that  branch  of 
the  law  was  organized  and  grew  up  into  a  system,  a  sys- 
tem ^  remarkable  for  the  excellence  of  its  principles,  and 
the  good  sense  and  simplicity  of  its  practice."^  When  Sir 
William  Blackstone  published  the  second  volume  of  his 
Commentaries,  Lord  Mansfield  had  presided  in  the  Court 
of  King's  Bench  for  nearly  ten  years ;  and  during  that 
space  of  time,  the  learning  relating  to  marine  insurance 
had  been  so  extensively  cultivated,  that  he  concluded 
that  if  the  principles  settled  were  well  and  judiciously 
collected,  they  would  form  a  very  complete  title  in  the 
code  of  commercial  jurisprudence? 

§  35.  For  the  purpose  of  creating  a  monopoly  for  two 
corporations,  namely,  the  Royal  Exchange  and  London 
Assurance  Companies,  all  other  corporations  or  partner- 
ships were  restrained  by  an  act  passed  in  the  reign  of 
George  I.,  from  insuring  ships  or  merchandise  at  sea. 
But  under  the  more  enlightened  policy  of  modern  times, 
that  injudicious  enactment  has  been  entirely  abolished 
by  the  statute  of  5  George  IV,  c.  114.^ 


1  Boscoe,  Lives  of  Lawyers,  216,  217;  Warren,  Law  Stud.  857, 
S  See  S  Kent,  Comm.  849  -  852. 
3  ColL  on  Fartn.  §  62. 
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§  36.  For  an  adequate  understanding  of  the  extent  of 
the  use  of  the  contract  of  marine  insurance^  and  of  the 
present  condition  of  the  law  in  relation  to  it,  in  our  own 
country,  we  have  only  to  have  recourse  to  the  "  Law  and 
Practice  of  Marine  Insurance,"  the  justly  celebrated 
work  of  Mr.  Duer.  "The  adjudged  cases,"  says  this 
very  learned  writer,  "in  the  reported  decisions  of  the 
courts  of  Common  Law  in  England,  and  in  the  United 
States,  constitute  by  far  the  richest  and  most  abundant 
source  whence  the  law  of  insurance,  as  it  now  exists,  i» 
or  can  be  derived;"  and  he  refers  to  the  insurance  cases 
in,  the  reports  of  the  States  of  New  York,  Massachusetts, 
Pennsylvania,  Maryland,  and  of  those  of  the  Supreme 
Court  of  the  United  States,  from  the  beginning  of  this 
century  to  the  year  1840,  with  those  to  be  found  in  the 
English  reports  during  the  same  period.  He  also  refers 
to  the  treatise  of  Mr.  Phillips  on  insurance,  as  embracing 
a  full  collection  of  American  decisions,  and  the  work  he 
considers  is  by  no  means  to  be  regarded  as  a  mere  com- 
pilation of  cases ;  but,  on  the  other  hand,  is  a  work  of 
reasoning,  as  well  as  of  research.  He  likewise  recom- 
mends the  much  admired  compendium  of  the  law  of 
insurance  contained  in  the  third  volume  of  the  Comment- 
aries of  Kent,  as  worthy  of  entire  confidence  and  dili- 
gent study.^ 


1 1  Duer  on  Ins.  Lect  IL  of  Introd.  Diacoune,  51,  52.  This  author  says 
of  Kent's  compendium,  above  referred  to,  that  "its  merits  cannot  be  described 
in  language  more  forcible  and  just  than  the  author  himself  has  applied  to  the 
treatise  of  Boccus,"  namely, "  It  is  distinguished  hy  the  soundness  of  its  logic, 
its  admirable  precision,  and  vast  power  of  compression.'* 


FIRE  INSURANCE. 


CHAPTER  L 

OP    THB    OBIGIN,   HISTOEY,    AND    DiPOBTANCB    OP    FIRE    INSUR- 
ANCE. 

§  1.  In  policies  of  Marine  Insurance,  of  which  we  have 
just  given  some  account,  there  is  usually,  if  not  universally, 
contained  an  indemnity  against  loss  or  damage  by  fire  dur- 
ing the  voyage,  or  term  for  which  the  insurance  was  effected ; 
and  nothing  is  more  natural  or  more  reasonably  to  have  been 
expected,  than  a  conversion  of  the  security  which  had  long 
afforded  protection  against  injuries  to  ships  and  vessels  occa- 
sioned by  fire,  to  the  purpose  of  yielding  protection  to  pro- 
perty on  land. 

§  2.  B]f  the  brief  sketch  of  the  history  of  Marine  Insurance 
just  adverted  to,  it  appears,  with  the  reasons  for  it,  that  this 
branch  of  the  law  of  insurance  was  not  practised  to  any 
considerable  extent  in  England  until  the  reign  of  Elizabeth, 
although  it  was  there  introduced  many  years  before,  by  the 
Lombards.^  The  insurance  of  houses  and  goods^  &c.,  in 
London,  begun  in  1667,  which  was  the  year  following  the 


2  See  ante^  §  4,  SI,  82,  S3. 
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** great  fire  in  London."^  The  severely  calamitous  effects  of 
that  event  inculcated  the  necessity  of  some  general  system 
of  Fire  Insurance,  and  the  city  on  the  fifteenth  of  October, 
1681,  resolved,  that  lands  and  ground  rents  to  the  value  of 
£100,000  should  be  settled,  together  with  the  sums  to  be 
received  for  premiums,  as  a  fund  for  the  insurance  of  bouses. 
This  project  having  proved  abortive,  the  scheme  of  a  Mutual 
Insurance  Office,  which  had  been  suggested  as  early  as  the 
year  1669,^  was  substituted,  and  in  1696  an  association, 
founded  upon  the  simple  principle  of  contribution,  in  the 
shape  of  annual  premiums  proportioned  to  the  amount  of 
the  property  insured,  to  a  common  fund,  out  of  which  the 
losses  of  its  various  members  were  to  be  made  good,  was 
established  under  the  appropriate  title  of  the  "  Hand  in  Hand, 
or  Amicable  Ck>ntribution  Society."  The  utility  of  this  insti- 
tution was  immediately  acknowledgecl  by  the  public,  and  in 
1718,  three  thousand  six  hundred  and  sixty-six  houses  were 
insured  by  it  In  Edinburgh,  about  the  year  1670,  there  was 
erected  a  company  for  friendly  insurance  against  fire,  consist- 
ing of  a  number  of  private  contributors,  who  agreed  to  insure 
each  other.  The  insurance  was  not  personal,  like  the  modern 
fire  insurance,  but  the  interest  and  stock  and  benefit  were  in- 
separably annexed  to  the  houses  insured  as  long  as  the  con- 
tribution was  continued.^  The  Sun  Fire  Office,  in  London, 
was  established  in  1710,  being  the  next  in  point  of  date ;  and 
since  that  time,  a  great  number  of  similar  institutions  have 
arisen  in  England.^  <'In  London,"  says  Magens,^  "insur- 
ances from  fire  are  obtainable  at  such  easy  rates,  that  there 
are  few  merchants,  but  choose  to  be  insured  for  their  own 


1  Hayden'B  Diet  of  Dates,  tit  ''Insuriince ;"  Beckman's  Hiet  of  Discove- 
ries, vol.  1,  p.  898. 
a  Ibid. 

3  1  Bell,  Comm.  548. 

4  Dowd.  on  Life  and  Fire  Ins.  12, 13 ;  2  Marsh,  on  Ins.  786. 
^  1  Magens'  Essay  on  Insurance,  published  in  1755,  p.  81. 
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quiet;  besides,"  be  continaea,  ^<this  precaution  adds  to  their 
credit  botb  at  home  and  abroad,  when  it  is  known  that  their 
great  capitals  lying  in  their  houses  and  warehouses  are  thus 
secured  from  the  flames." 

§  3.  In  the  other  countries  of  Europe,  Fire  Insurance  has 
not  been  as  long  introduced  nor  so  extensively  practised.  In 
1754,  one  of  the.  companies  established  in  Paris  for  marine 
insurances,  obtained  from  the  government  permission  to 
make  insurances  against  fire,  but  it  may  be  collected  from 
Pothier,^  that  they  were  comparatively  little  used  on  the  con- 
tinent in  his  time.  Magens,^  who  wrote  in  1755,  speaks  of 
insurances  against  fire  as  having  been  introduced  into  seve- 
ral countries  of  Europe,  though  not  everywhere  under  that 
denomination ;  and  he  says,  that  at  Hamburg  there  is  fire 
cas$a  of  long  standing  wherein  the  principal  houses  are  in- 
sured at  the  value  oi fifteen  thousand  marks^  (or  about  £1,000 
sterling,)  to  be  paid  in  case  of  their  being  burnt.  The  same 
writer  further  says  —  "he  must  hint,  that  it  is  not  a  little  sur» 
prising  that  in  so  fine  a  place  as  Hamburg  is,  an  insurance 
on  merchandise  from  fire  has  not  been  settled,  either  by  their 
fire  cassa  or  some  other  society,  since  the  risk  there  cannot 
be  judged  so  great  as  elsewhere,  by  reason  of  the  vast  plenty 
of  water ;  and  the  dispositions  they  have  made  for  the  extin- 
guishing of  fires."  ^  The  people  of  Holland  have  also  relied 
so  much  upon  their  own  caution  for  the  prevention  of  fires, 
that  although  insurance  is  not  unknown  among  them,  few  of 
them  have  sought  its  protection.^     At  the  present  moment,' 


1  Fothier,  tit  Des  Assurances,  §  1. 
9  Essay  on  Insurance,  213. 

3  1  Magens,  31,  and  see  1  Weskett,  213. 

4  2  Marsh,  on  Insurance,  785.  This  writer  says — '*I  hare  heard  it  con- 
fidently asserted  by  persons  well  acquainted  with  the  cities  both  of  London 
and  Amsterdam,  that  ailer  making  all  fair  allowances,  there  is,  upon  an  ave- 
rage, more  property  destroyed  by  fire  in  the  former  in  one  year^  than  in  the 
latter  in  ten." 
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the  character  and  credit  of  the  English  Insurance  Offices 
stand  so  high,  that  they  are  frequently,  and  it  is  believed 
very  generaUy,  resorted  to  by  their  continental  neighbors.^ 

§  4.  An  insurance  company,  on  the  principle  of  the  ancient 
Lpndon  ^'  Hand  in  Hand  "  company  —  the  mutual  contribu- 
tion principle  —  existed  in  the  city  of  New  York  for  many 
years  after  the  peace  of  1783,  and  before  incorporated  com- 
panies, with  capital  stock,  became  very  common.  Formerly 
the  English  fire  insurance  companies  were  at  liberty  to  insure 
property  in  that  city,  by  the  means  of  an  agency  established 
there.  This,  says  Kent,^  was  deemed  by  the  citizens  of  New 
York  as  the  safest  source,  owing  to  the  great  capitals  of 
those  English  companies,  to  apply  to  for  indemnity  against 
fire.  But  a  different  policy  afterwards  prevailed  with,  the 
legislature  of  the  State  of  New  York.  A  prohibitory  act  by 
them  passed,  applicable  to  such  cases,  was  defeated  in  1807, 
and  again  in  1809,  by  the  objections  of  the  Council  of  Revi- 
sion, which  were  drawn  and  submitted  to  the  Council,  by 
the  late  Chancellor  Kent,  than  a  member  of  that  CoundL 
But  on  the  18th  day  of  March,  1814,  the  prohibition  passed 
into  a  law.  The  prohibition  was  originally  confined  to  all 
foreign  insurances  against  fire ;  by  the  act  of  the  Legislature 
of  the  State  of  New  York,  of  May  1st,  1829,  c.  336,  the  pro- 
hibition  was  extended  to  marine  insurance  and  bottomry, 
and  this  is  still  the  existing  law  of  that  State  ;^  and  this 
prohibition  has  been  since  relaxed,  and  reduced  to  a  small 
tax  on  premiums.  The  great  conflagration  in  the  city  of 
New  York,  on  the  night  of  the  16th  and  morning  of  the  17th 
of  December,  1835,  was  unexampled  in  this  country  since  fire- 
insurance  was  practised,  in  the  ^<  rapidity,"  says  Chancellor 


1  Dowd.  on  Fire  and  Life  Ins.  18. 
3  8  Kent,  Comm.  871,  note  a,  5th  ed. 

3  See  Rev.  Statutes  of  New  York,  vol.  L  714 ;  yoI.  iiL  557;  Laws  of  New 
York,  February  21, 1887,  c.  80 
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Kent,  <<  and  violence  of  its  ravages,  and  in  the  amount  of  the 
property  destroyed.  It  of  course  absorbed  the  capital  of 
many  of  the  most  sdlidly  established  Fire  Insurance  Com- 
panies, and  rendered  them  insolvent  This  was  an  extra- 
ordinary case,  and  without  precedent,  and  was  not  within 
the  reach  of  ordinary  calculation."^  In  the  extent  of  its 
transactions.  Fire  Insurance  has,  in  England,  far  exceeded 
its  prototype.  Maritime  Insurance;^  and  associations  for 
insurance  against  fire,  have  extended  their  dealings  to  every 
part  of  the  United  States,  and  gained  public  confidence  by 
the  solidity  of  their  capitals.^ 

§  5.  The  great  utility  both  in  a  public  and  a  private  point 
of  view  of  the  contract  of  marine  insurance,  as  an  incentive 
to  industry  and  enterprise,  has  already  been  commented 
on,^  and  it  is  almost  superfluous  to  enter  upon  a  detail  of 
the  advantages  which  mankind  have  derived  from  the  sort  of 
insurance  immediately  under  consideration;  they  are  obvi- 
ous, as  Park  says,*  to  every  understanding.  "  We  may  lay 
it  down,"  says  James,^  <<as  a  maxim,  that  every  one,  pos- 
sessed of  either  small  or  considerable  property  in  houses  or 
chattels  should  protect  himself  by  means  of  a  policy  of  fire 
insurance  ;  for  however  careful  himself  or  family  may  be,  he 
is  at  no  time  free  from  the  liability  to  danger,  occasioned  by 
the  carelessness  or  misfortune  of  his  neighbor ;  and  accidents 
by  fire  are  caused  frequently  by  such  trivial  and  unaccount- 
able circumstances,  that  it  is  impossible  wholly  to  fence 
against  them.  Reverting,  says  he,  to  the  principles  of  Fire 
Insurance,  it  has  been  observed,  that  the  theory  of  probabili- 
ties which  are  an  essential  element-of  Life  Assurance,  may 
also  be  applied  to  Fire  Assurance,  as,  being  based  on  regis- 
ters of  facts,  it  goes  on  the  simple  presumption,  that  what 


^  3  Kent,  Comm.  871,  note  a,  5th  ed  ^  See  arUe^  §  10. 

>  Dowd.  on  Fire  and  Life  Ins.  13.  ^  Park  on  Ins.  441. 

3  3  Kent,  Ckmun.  871.  6  James  on  Life  and  Fire  Ids.  85. 
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HAS  happened  before  mayy  and  most  probably  will  happen 
again  nnder  similar  circumstances."  ^ 


1  ^'The  resaU,"  says  James,  ^^has  been  fullj  demonstrated  hy  experience 
—  taking  the  average  number  of  fires  that  hare  occurred  in  the  nine  yean 
before  1845,  as  the  probable  number  of  fires  that  will  happen  in  each  trade, 
or,  which  is  the  same  thing,  the  number  of  claims  which  will  be  made  on  the 
ibnds  of  each  society  in  the  year  1845 — presuming  the  number  engaged  in 
eaeh  trade  in  the  Metropolis  to  be  correctly  stated  in  the  Directory,  and 
each  trade  to  be  associated  into  a  separate  club  for  assuring  themselTes 
against  fire;  we  find  the  results  to  be  as  follows: — 


Numbers. 


Bakers's  Society 
Carpenters  .  . 
Linen  Drapers  . 
Printers  .  . 
Pnbficans  .  .  . 
Wine  Merchants 


Number  of  Fires.       Number  of  Fires. 
By  Theory.  By  Experience. 

2251  — yifr  1  to  161  —^ifx  «•  1  to  145 

1360  — y§|^lto    50  — yllxyorl  to    72 

815—  ^^  1  to    48—  /^Y  <w  1  to    41 

648—  -^  1  to  180—  ^  or  1  (D  130 

4836— xitr  1  to  131— T^H  O'  1  to  140 

910—  sirs  l\o  151—  yfv  or  1  to  180 


671  658 

The  fractions  here  given  express  the  probability  of  the  number  of  cbiims 
occurring  to  any  individual  member  of  the  society,  and  his  proportion  of  die 
total  fund  to  be  raised  to  meet  the  claims,  and  of  the  actual  experience  of 
each  society  in  the  year  1845.  If,  instead  of  to  six  independent  societies,  all 
the  cases  had  been  taken  to  one  general  insurance  offioe,  the  experience  of 
that  office  would,  on  the  aggregate,  have  departed  but  very  slightly  from  the 
result  estimated  by  the  theory  of  probabilities :  whilst  the  theorist  would  say, 
<  Your  fires  in  these  six  kinds  of  risks  will  probably  be  671  in  the  next  year,' 
the  actual  experience  of  the  office  would  be  658,  only  thirteen  short  of  the 
number  brought  out  by  the  theory,  —  a  difference  of  only  two  per  cent 
Hie  following  table  riiows  the  number  of  fires  happening  in  London,  from 
1886  to  1845  inclunve,  with  the  yearly  aTorege,  loss  of  life,  and  rehtiTe 
insarances  effected : — 


Fires. 


Tot  6581 


Iay.  65S.1 


Effects. 


^ 


263 


26.3 


1947 


194.7 


4371 


437.1 


Insurance  effected. 


Lives 

lost 


217 


21.7 


997 


99.7 


747 


74.7 


& 


.Sill  <3 
P  "*  5 

pq     o 


2475     968 


247.5 


B>   1 

3 

o  ^« 

fl  .• 

^-s* 

^-5 

7S  a 

0  0 

P  o 

o  o 

pq 

o 

965 


96.8  96.5 


»4 


2178 


217.8 
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§  6.  Bat,  although  it  cannot  be  denied  that  this  species  of 
insurance  affords  great  relief  to  individuals  and  often  pre* 
serves  whole  families  from  ruin,  it  has  been  doubted,  even 
by  wise  and  intelligent  persons,  whether  in  a  genei^al,  or 
national  point  of  view,  the  benefits  resulting  from  it  are  not 
more  than  counterbalanced  by  the  mischief  it  occasions. 
The  objections,  in  that  point  of  view,  which  have  been  urged, 
are  carelessness  and  inattention  which  security  naturally 
creates,  and  temptation  to  arson.  But,  though  it  be  admit- 
ted, that  this  species  of  insurance  has  been  sometimes  the 
cause  of  fires  by  carelessness,  and  even  of  intentional  fires, 
the  benefits,  as  a  national  concern,  vastly  outweigh  the  mis* 
chiefs  which  have  been  ascribed  to,  and  which  have  undoubt- 
edly, on  some  occasions,  proceeded  from  it^  The  public 
have  an  interest  in  maintaining  the  validity  of  policies  of 


One  item  alone  in  the  above  statement  presents,  indeed,  a  most  alanmng 
result ;  no  less  than  the  loss  of  the  lives  of  21 7  human  beings,  or  an  average 
of  nearly  22  per  annum :  a  state  of  things  which  we  hope  may  induce  more 
careful  and  temperate  habits  on  the  part  of  the  population  generally,  and  a 
rigid  attention  to  at  least  the  ordinary  precautions  against  accidents  by  fire ; 
for  however  beneficially  the  operations  of  insurance  companies  may  act,  with 
respect  to  compensation  for  damage  sustained  in  property,  they  can  offer  no 
assistance  in  reducing  the  risk  of  fire,  or  making  any  possible  reparation  for 
the  sacrifice  of  human  life.  With  the  hope  of  directing  attention  to  the  more 
prevalent  sources  of  accident,  we  enimierate  some  of  the  causes  of  Metropo* 
litan  fires: — 


CAUSES. 


DefectiTe  or  foul  flues  in  chimneys 
Setting  fire  to  bed-curtains  . 
Gas,  accidents  with      .    .    . 
Setting  fire  to  window-curtains 
Candles,  accidents  with    .    v 
Linen  hung  before  fires    .    . 
Stoves  overheated,  or  defective 
Cad*elessnes8,  palpable  .    .    . 

Loose  shavings 

Unavoidable  fires    .    .    .    • 


1  2  Marsh,  on  Ins. 


788; 


1842. 


60 
44 
52 
58 
67 
41 
27 
19 
22 
24 


1843. 


69 
48 
40 
69 
49 
83 
24 
21 
81 
19 


1844. 


62 
80 
83 
45 
80 
45 
19 
12 
18 
9 


1845. 


58 
49 
54 
47 
69 
28 
21 
13 
18 
12 


3  Kent,  Comm.  371. 
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insurance  against  fire,  as  they  have  a  tendency  to  keep  pre- 
miums down  to  the  lowest  rate ;  and  to  uphold  associations 
for  the  purpose  of  insuring  against  fire,  so  essential  to  the 
present  state  of  the  country  for  the  protection  of  the  vast 
interests  embarked  in  manufactures,  and  in  consignments 
of  goods  in  warehouses.^  As  the  practice  of  insurance 
against  fire,  on  the  property  of  the  foreign  merchant,  in  the 
hands  of  his  consignees,  greatly  tends  to  promote  the  inte* 
rests  of  trade,  it  ought  to  be  upheld  by  any  means  not  incon» 
sistent  with  established  rules  of  law.^ 


I  Caipenter  v.  FroTidence  Washington  Ins.  Co.  16  Peters,  (U.  S.)  R.  495. 
s  Per  Oakley,  J.,  in  De  Forest  v.  Fulton  Fire  Ins.  Co.  1  Hall,  (N.  Y.)  B. 
180. 
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CHAPTER  IL 

OENHRAL  KATUBB  OF  A  POLIOY  OF  FIBE  IKST7RAKCE. 

§  7.  The  contract  of  Fire  Insurance  is  in  the  nature  of  an 
indemnity'^  given  by  the  underwriters  or  insurers,^  against 
such  loss  or  damage  by  fire  as  may  happen  to  the  assured  in 
respect  to  his  houses,  buildings,  stock,  furniture,  ships  in  port, 
warehouses  and  goods  laid  up  in  them,  or  other  property 
covered  by  the  policy,  during  a  prescribed  period  of  time,^  or, 
it  may  be  called  a  transaction  effected  at  an  insurance  office, 
whereby,  in  consideration  of  a  single  or  periodical  payment 
o{  premium^  the  company  agrees  to  pay  to  an  assured  per- 
son^ such  loss  as  may  occur  to  his  property  described  in  the 
policy,  within  the  period  therein  specified,  tt>  an  amount  not 
exceeding  a  particular  sum  fixed  for  that  purpose,  by  such 
policy.^ 

§  8.  Insurances  against  fire  are  most  generally  effected  by 
companies^  (though  they  may  be  made  by  any  single  indivi- 
dual who  is  competent  to  enter  into  other  contracts,)  the 
institution  of  which  concentrates  the  power  requisite  to  give 
a  practical  effect  to  the  theoretical  principles  of  insurance. 
The  conflagration  of  a  cotton-mill,  like  the  loss  of  a  ship,  is 
a  calamity  that  would  fall  heavily  even  on  the  richest  indivi- 
dual; but  when  distributed  among  several  individuals,  as 
above  mentioned,  each  would  feel  it  proportionally  less ;  and 


1  See  ante^  §  1.  2  See  anU^  §  7. 

3  Park  on  Ins.  9 ;  2  Marsh,  on  Ins.;  8  Kent,  ComuL  870 ;  Ellis,  1. 

4  See  ante,  §  6.  ^  See  ante^  §  7. 

8  Wbart.  Lex.;  2  Steph.  Comm.  180;  DeForest  v.  Fulton  Fire  Ins.  Co. 
1  Hall,  (N.  Y.)  B.  84;  Franklm  Fke  Ins.  Co.  v.  Hanul,  6  Gill  (Md.)  B.  87. 


46  LAW  OF  FIBE  DfSUBAKOE.  [CH.  11. 

provided  the  number  of  those  among  whom  it  ie  distributed 
was  very  considerable,  the  inconvenience  it  would  occasion 
to  one  in  particular  would  be  inconsiderable.  Companies 
for  the  carrying  on  of  the  business  of  insurance  have  gene- 
rally a  large  capital  or  such  a  number  of  proprietors  as  ena- 
bles them  to  raise,  without  difficulty,  whatever  sums  may  at 
at  any  time  be  necessary  to  make  good  losses,  and  they  do 
not  limit  their  risks  to  small  sums.  It  is  the  magnitude  of 
their  capitals,  says  McCulloch,  that  affords  them  the  means 
of  easily  defraying  a  heavy  loss,  and  their  premiums  being 
proportioned  to  their  risks,  their  profit  is,  at  an  average,  inde- 
pendent of  such  contingencies.^  In  addition  to  the  influence 
which  the  high  standing  of  the  directors  of  a  company  may 
be  able  to  bring  to  bear  upon  their  business  arrangements, 
other  and  active  auxiliaries  have  been  found  expedient  in 
extending  the  operations  of  an  association  beyond  the  mere 
limits  of  its  place  of  establishment.  Branch  offices  or  ag'en- 
cies  were  thus  suggested,  which  have  been  found  eminently 
conducive  to  the  objects  in  view;  and  it  is  with  them  to 
point  out  the  advantages  of  the  institution  they  represent, 
and  to  pay  minute  attention  to  their  instructions.^ 

§  9.  Whenever  such  companies  are  incorporated,  as  in  this 
country  is  almost  invariably  the  case,  care  should  be  exer- 
cised that  the  mode  of  pursuing  their  business  prescribed  by 
their  charters  is  observed.  Where,  for  example,  an  act  incor- 
porating an  insurance  company  provides  that  all  policies  and 
other  instruments  made  and  signed  by  the  president  or  any 


1  McCuUocb,  Com.  Diet  The  first  circumstance  that  cannot  fail  to  strike 
the  general  inquirer  into  the  practice  of  marine  insurance,  in  England,  is 
that  while  all  the  fire  insurances  are  made  at  the  risk  of  companies  which 
include  within  themselves  the  desirable  requisites  of  security,  wealth,  and 
numbers,  the  great  bulk  of  marine  insurances  are  nAde  at  the  risk  of  indivi- 
duals. As  to  the  constitution  and  difierent  kinds  of  Insurance  Companies, 
see  poaif  ch.  xxi. 

s  See  James  on  Life  and  Fire  Ins.  80. 
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other  officer  of  the  company,  shall  be  good  and  effectnal  to 
bind  the  company,  a  contract  to  cancel  a  policy  mnst  be 
signed  by  the  president  or  other  officer,  in  order  to  bind  the 
corporation.^ 

§  10.  Some  fire  insurance  companies  insure  at  their  own 
risk,  and  others  are  mutual  associations.  The  leading  prin* 
ciple  of  mataal  insurance  companies  is,  that  each  person 
whose  property  is  insured  becomes  a  corporator,  or  a  member 
of  the  company ;  and  consequently  is  bound  to  take  notice 
of  the  by-laws.^  It  is  obvious,  then,  that  mutual  insurance 
companies  should  have  the  power  of  exercising  their  own 
discretion  in  the  selection  of  persons  whom  they  may  admit 
to  membership,  and  whose  property  they  may  insure ;  as  the 
character  of  the  person  assured  may  be  of  importance.^  The 
safety  of  an  insurance  company  of  this  sort,  is  the  exercise  of 
care  in  not  insuring  much  property  at  any  one  point ;  for  the 
more  their  insurances  are  scattered,  the  more  it  is  for  their 
interests.^     Their  capital  consists  of  deposit  notes,  or  of  such 


^  Head  v.  Proyidence  Ins.  Co.  2  Cmnch  (U.  S.)  R.  127.  See  the  law  on 
this  subject,  and  the  role  above  stated,  with  its  qualifications,  considered  in 
Angell  and  Ames  on  Corp.  4th  ed.  §  258 ;  Utica  Ins.  Co.  v.  American  'Mnt 
Ins.  Ca  16  Barbour's  (N.  Y.)  Snp.  Ct  R.  171 ;  People  v.  Mauran,  6  Denio 
(N.  T.)  R.  889 ;  Frye  v.  Bank  of  Blinois,  5  GiUman's  (Bl.)  R  882 ;  Ohio 
life  and  Trust  Ca  v.  Merchants  Ins.  Co.  11  Humph.  (Tenn.)  R.  1. 

8  Susquehanna  Ins.  Co.  v.  Perriere,  7  Watts,  S.  (Penn.)  R.  848 ;  Liscomb 
V.  Boston  Mutual  Fire  Ins.  Co.  9  Mete.  (Mass.)  R.  206. 

8  Lane  v.  M  &  M.  Fire  Ins.  Co.  8  Fairf.  (Me.)  R.  44 ;  Abbott  v,  Hamp- 
den Mutual  Fire  Ins.  Co.  17  Shep.  (Me.)  R.  414 ;  Brown  v.  Thomaston  Ins. 
Ca  15  Shep.  (Me.)  R.  252;  Wilson  v.  Hill,  8  Mete.  (Mass.)  R.  66 ;  Hamil- 
ton V.  Lycoming  Ins.  Co.  5  Barr  (Penn.)  R.  889. 

4  Coster  V.  AUeghanjr  County  Mutual  Fire  Ins.  Co.;  1  Barr  (Penn.)  B. 
882 ;  Rhinehart  v.  Same,  Ibid.  859.  In  this  last  case  the  plaintifis  in  error, 
by  their  by-laws,  made  insurances  for  fiye  yean.  After  the  distressing  fire 
in  the  city  of  Pittsbuig,  of  the  10th  of  April,  1645,  they  made  a  call  of  20 
per  cent,  on  their  premium  notes,  and  contended  that  this  was  as  much  as 
they  were  bound  to  call  in,  in  any  one  year.    In  this  way  they  desired  to 
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amount  of  premiums  as,  by  their  act  of  incorporation,  they 
are  required  to  have  subscribed  before  commencing  business, 
and  afterwards  of  such  sums  as  they  may  accumulate  from 
premiums  earned,  and  other  sources  of  profits,  and  which  are 
used  by  them  as  capital  in  the  business  of  insurance.^ 


apportion  their  effects,  sp  as  to  have  a  fifth  of  iheir  capital  to  meet  any  loss 
which  might  happen  to  them  that  year.  This  construction,  the  court  held, 
would  be  contrary  to  justice,  and  the  express  provisions  of  their  charters. 
The  directors  of  the  company  were  bound  to  call  in  an  amount  equal  to  the 
loss ;  if  the  loss  exceeded  the  effects  of  the  company,  they  were  to  be  paid 
pro  raid.  The  corporators  were  bound  to  know  the  terms  on  which  they 
were  insured. 

*  Sun  Mutual  Ins.  Co.  v.  Mayor,  &c.  of  New  York,  8  Barb.  (N.  Y.)  Sup. 
Ct.  R.  450.  The  question  presented  in  this  case  was,  whether  the  accumu* 
lated  net  profits  upon  insurances  which  were  then  remaining  in  the  hands 
of  the  Sun  Mutual  Insurance  Company,  or  which  had  been  invested  by  it, 
were  taxable  as  against  the  company  under  the  provisions  of  the  New  York 
revised  statutes.  The  idea  of  their  exemption  was  founded  on  the  argument 
that  all  the  large  amount  in  the  possesion  of  the  company  did  not  belong  to 
the  company  but  to  the  members  of  it,  who  were  alone  liable  to  taxation  for 
it  By  Edmonds,  presiding  judge:  '^I  apprehend  that  this  is  a  mistaken 
view  of  the  case,  and  that  they  have  capital  within  the  meaning  of  the  sta- 
tqte,  though  in  some  respects  attended  with  characteristics  different  from 
those  which  marked  the  old  fiuhioned  companies.  Thus,  in  the  other  conw 
panics,  the  whole  amount  of  the  capital  was  limited  to  the  sum  mentioned  in 
the  act  of  incorporation,  but  in  mutual  companies  it  is  unlimited  in  amount, 
and  may  be  swelled  up  to  any  sum  which  they  may  earn  and  lay  by  for  the 
purposes  of  their  business.  In  the  former,  the  shares  were  all  of  an  equal 
amount  with  each  other,  and  an  inequality  of  interest  could  be  brought 
about  only  by  a  member's  owning  a  greater  or  lesser  number  of  shares. 
But  in  the  mutual  companies  the  amounts  of  the  respective  shares  may  be 
unequal  in  the  outset,  depending  as  they  do  solely  on  the  amount  of  pr^ 
mium  which  may  be  paid.  Except  in  these  two  respects  I  can  discover  no 
difference  in  the  two  kinds  of  companies,  as  to  their  capital.  In  both,  tha 
ownership  of  a  share  constitutes  membership ;  each  share  has  a  vote ;  is  pro- 
perty belon^ng  to  the  members;  is  transferable;  is  liable  to  augmentation 
or  diminution  in  value  by  losses  or  gains  in  the  coiporate  capacity ;  and  is 
entitled  to  have  dividends  declared  upon  it  Every  element  ever  entering 
into  a  share  of  stock  in  any  corporation,  does,  it  seems  to  me,  enter  into  a 
share  in  a  mutual  company.    There  is,  it  is  true,  another  difference,  but  it 
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§  11.  In  fire  insurance  generally,  there  is  nothipg  corre- 
sponding with  the  valued  policies  used  in  marine  insurance^^ 
and  the  assured  recovers  according  to  his  loss  as  established 
in  evidence.2  The  loss  by  fire  is  very  seldom  a  total  loss, 
and  the  valuation  in  the  policy  is  ratheir  the  fixing  of  a  nuixi' 
mum  beyond  which  the  underwriters  are  not  to  be  liable, 
than  the  conclusive  ascertainment  of  the  value  to  be  replaced. 
Accordingly,  on  the  occasion  of  every  fire,  there  is  an  inquiry 
into  the  amount  of  the  loss.^ 


in  no  way  affects  this  question.  I  allude  to  the  manner  in  which  the  capital 
is  made  up.  In  one  case  it  is  made  up  by  a  subscription  of  so  many  shares 
towards  the  specified  amount  of  capital.  In  the  other  it  is  made  up  by  appli- 
cations for  insurance,  and  premiums  paid  thereon.  The  only  essential  differ- 
ence being  that  in  the  latter  case  the  subscriber  has  a  right  to  an  insurance 
for  his  money,  as  well  as  to  membership.  But  the  amount  thus  subscribed 
is  in  both  cases  capital ;  it  is  that  which  the  members  have  invested  in  the 
business  of  insurance ;  which  is  to  remain  unimpaired  by  any  thing  but 
losses,  and  is  that  out  of  which  profits  are  to  be  made.  This,  it  appears  to 
me,  is  clearly  the  intention  of  the  statute.  The  4th  section  of  the  act  of  in- 
corporation forbids  the  company's  going  into  operation  until  applications  for 
insurance  to  the  amount  of  $500,000  shall  be  received ;  the  company  thus 
starting  into  life  with  a  capital  consisting  of  the  premiums  paid  on  that 
amount  of  insurance.  To  guard  against  a  diminution  of  that  amount  of  capi- 
tal, it  is  provided  that  the  premium  on  every  first  insurance  shall  never  be 
withdrawn  from  the  company  in  the  shape  of  dividends ;  and  to  accumulate 
and  preserve  an  adequate  amount  of  capital  it  is  further  provided  that  no 
dividend  shall  be  paid  until  its  net  profit;^  shall  exceed  half  a  million  of  dol- 
lars. So  that  though  this  company  may  have  conmaenced  business  with  a 
capital  of  only  some  $50,000,  it  was  compelled  by  its  charter  to  accumulate 
its  earnings  till  they  amounted  to  $500,000,  and  may  accumulate  until  they 
shall  amount  to  ten  times  that  sum  or  more.  And  that  which  is  thus  accu- 
mulated may  be  invested  in  bonds  and  mortgages  and  stocks,  as  the  capitals 
of  other  insurance  companies  were  allowed  to  be  invested."  It  was  there- 
fore held,  by  the  learned  judge,  (Mitchell,  J.,  concurring,  and  Edwards,  J., 
dissenting,)  that  the  company  was  liable  to  taxation,  the  same  as  other 
moneyed  corporations. 

1  See  ani€y  §  6. 

3  Phill.  on  Ins.  582 ;  and  opinion  of  Sandford,  J.,  in  Kiblo  v.  North  Ame- 
rican Ins.  Co.  1  Sandf.  (N.  Y.)  Sujv  Ct.  R.  656. 

3  See  1  Bell,  Comm.  542 ;  and  Bee  post,  Chap.  XI. 
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§  13.  Bat  a  policy  against  fire  differs  from  a  mariDe  policy 
in  the  usual  forms  of  the  two  classes  of  policies.  The  latter 
is  most  commonly  general  in  its  terms,  comprehending  in  its 
indemnity  all  who  are  interested  in  the  subject  of  insurance ; 
while  the  former  limits  its  protection  to  those  who  are  spe- 
cially named  in  it.  It  is  the  difference  in  the  terms  of  the 
different  contracts,  that  creates  the  difference  in  the  nature 
and  extent  of  the  insurance.^  Lord  Chief  Justice  Kenyon 
has  expressed  the  opinion,  that  fire  insurance  is  as  much  to 
be  favored  as  marine  insurance,  and  that  in  the  construction 
of  instruments  relating  to  either,  the  obvious  intention  of  the 
parties  is  to  prevail ;  and  the  words  of  the  covenantor,  accord- 
ing to  Lord  Bacon,  fortius  accipiuntur  conird  preferentem? 
The  sense  and  meaning  of  the  policy  is  to  be  ascertained 
from  its  terms,  taken  in  their  plain  and  ordinary  signification  f 
unless  such  terms  have,  by  the  known  usage  of  trade,  in 
respect  to  the  subject-matter,  acquired  a  sense  distinct  from 
the  popular  sense  of  the  same  terms;  or  unless  the  policy 
itself  taken  together,  shows  that  they  were  understood  in 
some  peculiar  manner.^  The  words  expressing  the  under- 
writer's obligation  may  be  "insure,"  "indemnify,"  "make 
good  loss,"  or  "  pay  loss,"  or  any  other  words  which  signify, 
that  money  is  to  be  paid  in  case  of  loss.^ 


-f*- 


1  Per  Jones,  C.  J.,  in  De  Forest  y.  Fulton  Fire  Ins.  Co.  1  Hall  (N.  Y.)  R. 
84 ;  Jull7  V.  Baltimore  Equitable  Society,  1  H.  &  Gill  (Md.)  R.  295.  See 
post,  §  151,  154,  174,  177,  185,  249. 

9  Tarleton  v.  Stainsworth,  5  T.  R.  695 ;  and  see  Stacey  v.  Franklin  Ins. 
Co.  2  Watts  &  S.  (Penn.)  R.  645. 

3  Robertson  v.  French,  4  East,  R  1S5. 

^  Beaumont  on  Ins.  8.  Good  faith  is  to  be  given  in  the  contract  of  insur- 
ance ;  and  the  subtleties  of  the  law  are  to  be  made  to  yield  to  that  equity, 
wbich  is  the  soul  of  commerce.  The  clauses  of  the  contract  are  to  be  inter- 
preted according  to  the  style,  the  custom,  and  usage  of  the  place  where  the 
insurance  has  been  made,  though  the  indication  of  the  common  law  might 
appear  different  In  determining  the  extent  of  the  reciprocal  obligations 
between  the  insurers  and  the  assured,  the  words  of  the  contract  are  to  be 
taken  together  with  the  intention  of  the  parties.  Emerigon  on  Ins.  (Am.  ed. 
by  Meridith,)  oh.  1,  §  6,  p.  20. 


I 
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§  13.  The  printed  forms  of  fire  insurance,^  are  calculated 
for  ordinary  risks,  and  contain  the  provisions  and  conditions 
usually  attached  to  insurances  upon  them ;  and  hence  they 
must  be  necessarily  general  and  comprehensive  in  their  terms, 
and  cannot  be  adapted  to  insurances  upon  other  and  special 
hazards.  The  ordinary  course  of  effecting  insurance  is,  that 
upon  each  application,  a  special  agreement  is  made  between 
the  applicant  and  the  underwriter,  designating  and  describ- 
ing the  premises  required  to  be  insured,  and  settling  the 
terms  of  that  particular  insurance ;  and  the  policy  is  then 
completed  by  filling  up  the  blank  spaces,  left  for  that  purpose 
in  the  printed  form,  with  suitable  words  and  clauses  to  ex- 
press the  contract  thus  agreed  upon.  The  written  clauses 
are  considered  to  contain  the  elements  of  the  contract,  and 
being  framed  under  the  immediate  eye  of  the  parties,  and 
without  a  reference  to  the  terms  of  the  previous  arrangement 
between  them,  they  not  unfrequently  present  a  contract  to 
which  some  of  the  printed  parts  of  the  policy  are  inapplica- 
ble ;  and  as  effect  must  be  given  to  the  acknowledged  inten^ 
lion  of  the  parties^  they  must  necessarily  supersede  or  control 
such  of  the  printed  clauses  as  would,  if  enforced  and  literally 
applied,  be  inconsistent  with  them.^  In  a  case  which  turned 
upon  the  construction  of  a  charter^partpy  it  was  said  by  Baron 
Parke,  —  "I  give  no  opinion  as  to  the  different  weight  to  be 
attributed  to  the  written  or  printed  words  of  the  instrument; 
that  would  depend  on  the  usage  of  trade ;  if  the  whole  instru- 
ment were  set  out  on  the  record,  there  would  be  no  distinc- 
tion between  the  written  and  the  printed  words,  unless  a 
statement  to  that  effect  were  introduced.     I  may  observe, 


^  See  ante,  §  14. 

9  By  Jones,  C.  J.,  in  Delongaemare  v.  Tradesman's  Ins.  Co.  2  Hall  (N.  Y.) 
R  589 ;  Robertson  v,  French,  4  East,  R.  129,  cited  ante,  §  15.  And  see,  too, 
Cushman  ».  North  Western  Ins.  Co.  4  Red.  (Me.)  R.  487 ;  Wall  v.  Howard, 
14  Barb.  (N.  Y.)  Sap.  Ct  R  S83 ;  Ma^ombcr  v.  Cambridge  Mutual  Fire 
Ins.  Co.  8  Cush.  (Mass.)  R  183. 
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however,  that  policies  of  insurance  are  instruments  to  which 
mercantile  usage  has  assigned  a  certain  meaning,  and  in  their 
case  the  written  part  may  reasonably  be  entitled  to  more 
weight  than  the  printed."  ^ 

§  14.  The  policy  may  be  in  the  form  of  a  bond^  or  of  any 
other  form,^  so  that  the  scope  and  meaning  of  it  is  an  insur- 
ance;^ and  a  paper  purporting  to  be  conditions  of  insurance, 
if  annexed  to,  and  delivered  with,  a  fire  policy,  is  primd  facie 
a  part  of  it,  although  the  policy  does  not  contain  any  express 
reference  to  such  paper;  the  juxtaposition  of  the  papers  de- 
notes the  intention  o£  the  parties,  though  the  evidence  may 
be  rebutted  by  parol  evidence,  as  by  showing,  that  the  papers 
were  connected  by  mistake.^  When  reference  is  made  in  a 
policy  to  another  document  or  paper,  the  contents  of  the 
document  or  paper  become  a  part  of  it,  although  not  actually 
embodied  in  the  policy  ;^  but  to  have  this  effect,  there  must  be 


1  Alsager  v.  St  Eatherine's  Dock  Co.  14  M.  &  WeLsb.  B.  704.  As  to  the 
effect  of  written,  in  controlling  printed  clauses  in  policies  of  insurance,  see 
Coster  V,  Phoenix  Ins.  Co.  2  Wash.  (Cir.  Ct.)  R.  51;  Grousset  v.  Sea  Ins. 
Co.  24  Wend.  (N.  Y.)  R.  209. 

2  See  antej  §  11, 12,  et  seq, 

8  When  the  Protector  Fire  Office  was  instituted,  the  policy  was  laid  be- 
fore one  of  the  most  eminent  common  lawyers,  and  one  equally  eminent  as  a 
conveyancer,  for  the  purpose  of  giving  the  public  the  best  security  upon  this 
subject    Ellis,  2.     See  the  form,  Appx.  p.  v. 

*  Murdock  v,  Chenango  County  Mutual  Fire  Ins.  Co.  18  Comst  (N.  Y.) 
R.  210;  Roberts  v.  Chenango  County  Mutual  Ins.  Co.  8  Hill  (N.  Y.)  R. 
501;  Beadle  v.  Same,  Ibid.  161;  Duncan  v.  Sun  Fire  Ins.  Co.  6  Wend. 
(N.  Y.)  R.  488 ;  Sexton  v.  Montgomery  County  Mutual  Ins.  Co.  9  Barb. 
(N.  Y.)  Sup.  Ct  R.  191.  As  a  general  rule,  an  indorsement  made  upon  an 
instrument  before  it  is  executed,  may  be  parcel  of  the  obligation.  Emerson 
V,  Murray,  4  N.  Hamp.  R.  171;  it  being  a  contemporary  act  Burgh  v, 
Preston,  8  T.  R.  483;  Stocking  v.  Fairchild,  6  Pick.  (Mass.)  R.  181;  Etna 
Fire  Ins.  Co.  r.  Tyler,  16  Wend.  (N.  Y.)  R.  899, 

5  1  Duer,  19,  et  seq,;  Burritt  v.  Saratoga  Mutual  Fire  Ins.  Co.  5  Hill, 
(N.  Y.)  R.  188. 


CH.  n.J  GBKEBAL  NATURE,  ETC.  53 

an  express  stipvlaiion^  that  the  policy  was  made  and  accepted 
in  reference  to  such  other  document  or  paper,  (e.  g.  applica- 
tion for  insurance  and  conditions  annexed.^)  The  words — 
'^  Reference  being  had  to  the  application  of  said  H.  (the  as- 
sured) for  a  more  particular  description  and  the  conditions 
annexed,  as  forming  a  part  of  this  policy^'*  make  the  condi- 
tions annexed  to  it,  and  the  application,  as  much  a  part  of 
the  policy  as  if  they  had  been  written  on  its  face.^  But 
without  so  clear  and  express  a  stipulation,  the  court  would 
not  hear  evidence,  that  it  was  the  custom  ^f  the  insurer  to 
consider  a  written  memorandum  wrapped  up  in,  or  wafered 
to  a  policy,  as  a  part  of  such  policy.^ 

§  15.  The  principles  on  which  the  ratio  of  premiums  paid 
for  fire  insurance  is  determined,  are  simply  those  which  expe- 
rience shows  to  be  most  equitable,  according  to  the  [lumber 
of  fires  and  the  amount  of  property  consumed  on  the  average 
of  a  great  number  of  years.  If  the  premium  is  felt  to  be  too 
high,  the  competition  between  different  companies  will  gene- 
rally bring  it  down  to  a  proper  level.  The  officers,  in  general, 
in  order  to  render  the  operative  part  of  the  contract  more  con- 
cise, introduce  the  scale  of  premiums  applicable  to  the  differ- 
ent risks  by  indorsement  upon  the  policy,  referring  to  them, 
8o  as  to  make  them  a  part  of  the  contract ;  and  these  indorse- 
ments usually  consist  of  a  table  of  premiums  to  be  paid  — ^ 
1.  In  respect  of  such  as  are  called  '<  common  insurances,"  or 
those  for  which  the  lowest  rate  of  premium  is  to  be  paid,  as 


1  Snyder  v.  Farmers  Ins.  and  Loan  Co.  IS  Wend.  (N.  T.)  92;  Jefferson 
Ins.  Co.  V.  Cotheal,  7  Wend.  (N.  T.)  R.  72 ;  Andrews  v.  Essex  Fire  and 
Marine  Ins.  Co.  S  Mason,  (Cir.  Ct)  R.  6 ;  Delonguemare  v.  Tradesman's 
Ins.  Co.  2  Hall,  (N.  Y.)  R.  589 ;  Stebbins  v.  Globe  Ins.  Co.  2  Ibid.  682. 

3  Jennings  v.  Chenango  County  Mutual  Ins.  Co.  2  Denio,  (N.  Y.)  B.  75 ; 
Burritt  V.  Chenango  County  Mutual  Ins.  Co.  5  Hill,  (N.  T.)  B.  188;  Wall 
V.  Howard  Ins.  Co.  14  Barb.  (N.  Y.)  Sup.  Ct  B.  383. 

3  Pawson  V.  Bumeyelt,  Doug.  R.  12,  note ;  and  see  Beaumont  on  Ins.  54 ; 
and  see  posU  Chap.  YI. 

5* 
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buildings,  which,  from  their  constraction,  materials,  or  use, 
are  exposed  to  the  least  degree  of  hazard.  2.  In  respect  of 
such  as  are  called  "hazardous  insurances,"  as  buildings, 
which,  from  their  materials  or  construction  are  more  suscep- 
tible of  ignition,  but  in  which  no  hazardous  trades  are  carried 
on,  or  hazardous  goods  deposited ;  buildings  not  of  a  hazard- 
ous nature,  as  those  of  i\ie  first  class,  but  in  which  hazardous 
trades  are  carried  on,  or  some  circumstances  of  hazard  are 
attached,  as  the  presence  of  stoves ;  the  stock  and  goods  of 
various  specified  traders,  whose  occupation  exposes  the  goods 
to  hazard ;  various  specified  articles  of  trade  of  a  hazardous 
nature  deposited  in  buildings  not  hazardous.  For  insuring 
these  a  higher  rate  of  premium  is  to  be  paid.^  3.  In  respect 
to  such  risks  as  are  called  "doubly  hazardous  insurances," 
such  as  buildings,  which,  from  their  construction  or  materials 
are  of  a  hazardous  nature,  in  which  hazardous  goods  are  de- 
posited, or  hazardous  trades  are  carried  on,  thus  exposing  the 
insurers  to  an  increased  liability  of  ignition,  both  from  the 
nature  of  the  buildings  and  the  goods  contained  in  them,  or 
trades  carried  on ;  for  insuring  these  a  still  higher  premium 
is  to  be  paid.2 

§  16.  There  are  besides,  cases  of  special  or  extraordinary 
risk,  as  those  of  sugar  refineries  and  manufactories,  not  in- 
cluded in  the  usual  tables  of  premiums.  These  are  most 
generaUy  made  the  subjects  of  special  agreements,  all  the 
circumstances  of  the  case  being  taken  into  consideration. 


I  Ellis  on  Life  and  Fire  Insurance,  11.  The  attention  of  this  author  was 
necessarily  directed  to  the  subjects  of  both  fire  and  life  insurance,  in  conse- 
quence of  his  having  been  professionally  connected  with  two  offices,  in  Eng- 
hind,  of  very  extensive  business ;  and  in  addition  to  the  experience  which 
that  connection  afforded  him,  he  was  favored  by  them  with  much  valuable 
information  upon  the  details  and  practical  operations  of  business.  See  his 
Preface. 

>  Ellis  on  Life  and  Fire  Insurance,  11.    See  post^  Chap.  XXI.  §  418,  et  seq. 
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Money  tind  securities  for  money  are  not  in  general  insured 
upon  any  terms.^ 

§  17.  After  these  tables  of  premiums,  there  usually  follow 
the  conditions  or  proposals,  which  the  assured  must  comply 
with  at  his  peril,  as  they  form  part  of  the  policy  and  are  con- 
ditions precedent^  upon  a  due  compliance  with  which  must 
depend  his  right  to  indemnity  in  case  of  loss.  The  most  im- 
portant conditions  are  usually  to  the  following  effect:  The 
assured,  upon  effecting  a  policy,  must  give  an  accurate  de- 
scription of  the  construction  and  nature  of  the  premises  and 
goods  to  be  insured,  for  upon  that  statement  the  insurers  fix 
the  amount  of  the  premium  to  be  paid,  or  exercise  thpir  dis- 
cretion by  rejecting  the  insurance  altogether.  This  is  a  point 
of  the  utmost  importance  for  a  party  about  to  insure,  to 
attend  to ;  for  even^without  any  special  condition,  a  misre^ 
presentdtionj  whereby  a  less  premium  is  paid  than  would  be 
payable  if  a  true  statement  had  been  made,  even  without  a 
fraudulent  intent,  would,  upon  common  principles  of  insur- 
ance, be  sufficient  to  render  the  policy  void.^ 


^  EUis  on  Life  and  Fire  Ins.  11. 

9  See  Park  on  Ins.  285 ;  Fitzherbert  v.  Mather,  1 T.  R  12.  See  post,  Chap. 
YI.  §  14  2.  See  the  conditions  indorsed,  on  which  the  Protector  Fire  Insurance 
Company  make  insurance  from  loss  or  damage  by  fire.  Appx.  p.  t.  Dowdes- 
well,  in  his  small  work  on  Life  and  Fire  Insurances,  pp.  82, 83,  has  the  follow- 
ing: ^*CoMMOX  Insurances:  —  1.  Buildings  covered  with  slates,  tiles,  or 
metals,  and  built  on  all  sides  with  brick  or  stone,  or  separated  hy  party-walls 
of  brick  or  stone,  and  wherein  no  hazardous  trade  or  manufacture  is  carried 
on,  or  hazardous  goods  deposited.  2.  Goods  in  buildings  as  above  described, 
such  as  household  goods,  plate,  wearing  apparel,  and  printed  books,  liquors  in 
private  use,  merchandise,  and  stock,  and  utensils  in  trade,  not  hazardous, — 
at  Is.  Qd.  per  cent  per  annum,  with  certain  exceptions.  Hazardous 
Insurances  : — Buildings  of  timber  and  plaster,  or  not  separated  by  parti- 
tion walls  of  brick  or  stone,  or  not  covered  with  slates,  tiles,  or  metals,  and 
thatched  bams  and  outhouses  having  no  chimney ;  and  buildings  falling  un- 
der the  description  of  common  insurances,  but  in  which  hazardous  goods  are 
deposited  or  hazardous  trades  or  manu&ctures  are  carried  on.  2.  Goods,— » 
All  the  stock  and  goods  of  bread-bakers,  tallow-chandlers,  (not  melters,) 
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§  18.  Where  the  conditions  exhibited  one  sort  of  goods  as 
not  hazardous,  and  another  as  hazardous,  the  assured  cannot 
offer  proof,  that  no  greater  risk  attached  to  the  insurance  of 
the  latter  than  the  former,  nor  that  a  particular  article,  as- 
serted in  the  conditions  to  belong  to  one  of  the  classes,  did 
in  reality  belong  to  another  class.  A  description  of  the  goods 
as  belonging  to  the  former  class,  is  a  warranty  of  that  fact, 
and  is  in  the  nature  of  a  condition  precedent.  Such  a  repre- 
sentation extends  not  merely  to  the  time  of  taking  the  policy, 
but  it  warrants  that  the  goods  shall  continue  to  be  of  that 
description  during  the  whole  continuance  of  the  policy ;  and 
that  not  merely  a  part  of  the  goods,  but  all  of  them,  are,  and 
shall  be  of  that  description.  It  has  been  consequently  held, 
that  where  a  policy  was  taken  upon  "a  stock  in  trade,  con- 
sisting of  not  hazardous  merchandise,"  and  the  insured  kept, 
among  other  goods,  for  sale,  the  articles  of  oil  and  glass, 
which  in  the  "conditions"  were  denominated  "hazardous," 
the  policy  was  thereby  vacated.^ 


chemists,  innholders,  and  stable-keepers,  together  with  all  manner  of  fodder 
and  com  nnthrashed,  at  2s.  Bd.  per  cent,  per  annum,  with  certain  exceptions. 
Doubly  ELa^zardous  Insurances  :  1.  Buildings, — All  thatched  build- 
ings, having  chimneys,  or  communicating  with  or  adjoining  to  buildings 
having  one,  although  no  hazardous  trade  shall  be  carried  on,  nor  hazardous 
goods  deposited  therein;  and  all  hazardous  buildings  in  which  hazardous 
goods  are  deposited,  or  hazardous  trades  carried  on.  2.  Goods, — All  hazard- 
ous goods  deposited  in  hazardous  buildings,  and  in  thatched  buildings  having 
no  chimney,  nor  adjoining  to  any  building  having  a  chimney ;  also  china, 
glass,  mathematical  and  musical  instruments,  pictures,  and  jewels  in  private 
use,  at  4s.  Bd.  per  cent  per  annum.  There  are,  however,  other  circum- 
stances enhancing  the  danger,  which  may  bring  the  property  to  be  insured 
within  a  fourth  class,  which  are  termed  Special  or  Extraordinary 
risks.  This  classs  includes  mills  and  stock  contained  in  them :  mills  contain- 
ing any  kiln,  steam-engine,  stove  or  oven,  used  in  any  manu&ctory,  and 
stock  therein,  and  also  any  other  special  hazard.  Such  special  hazard  must 
be  set  forth  in  the  policy,  and  according  to  the  probability  of  injury,  the 
premium  is  assessed. 

1  Richards  v.  Protection  Ins.  Co.  17  Shepl.  (Me.)  K  273.   See  post,  Chap. 
VI. 
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§  18  a.  Fire  policies  are  issued  upon  certain  interrogatories 
and  answers  denonninated  the  "5wrrey,"  often  extending  over 
two  or  more  pages,  and  embracing,  not  only  the  present,  but 
the  future  condition  of  things,  and  the  future  conduct  of  the 
assured ;  while  marine  policies  are  usually  taken  out  for  a 
single  voyage,  or,  if  on  time,  for  one  of  short  duration.^  In 
Houghton  V.  Manufacturers  Mutual  Fire  Insurance  Com- 
pany,2  there  were  thirty-six  printed  questions  annexed  to  the 
policy, —  among  them  were  these:  "What  provision  is  made 
for  extinguishing  fire  by  engines,  pumps,  water-casks,  buck- 
ets, or  otherwise?"  Answer.  "Water-casks  are  placed  in 
each  room  containing  water,  and  pails  are  kept  in  each  room. 
There  is  a  force-pump  inside  to  convey  water  into  the 
second  and  third  stories."  "  Is  a  watch  kept  constantly  in  the 
building  ?  If  no  watch  is  kept  constantly,  state  what  is  the 
arrangement  respecting  it?"  Answer.  ^^"So  watch  is  kept 
in  or  about  the  building;  but  the  mill  is  examined  thirty 
minutes  after  work."  "During  what  hours  is  the  factory 
worked?"  Answer.  "Five  o'clock  A.  M.  to  8^  P.  M.;  some- 
times extra  work  will  be  done  in  the  night."  These  interro- 
gatories and  answers  are  legally  adopted  and  embodied  as 
part  of  the  contract,  to  the  same  effect  as  if  they  were  recited 
at  large  in  the  policy. 

§  19.  There  is  nothing  in  the  common  law  of  England 
which  appears  to  render  it  absolutely  necessary  that  contracts 
of  insurance  should  be  in  writings  though  the  custom  has 
been  to  have  this  sort  of  evidence  of  such  a  contract.^  We 
have  seen*  that  the  name  of  the  instrument  "policy",  of 


1  Per  Ellsworth,  J.,  in  Glendale  Manufacturing  Co.  v.  Protection  Ins.  Co. 
21  Conn.  R.  19. 

3  Houghton  V.  Manu&cturera  Mutual  Fire  Ins.  Co.  4  Mete.  (Mass.)  R. 
114.    See  post,  Chap.  Vni.  §  188. 

3  See  antCy  Introd.  §  14,  et  seq, 

^  See  the  opinion  of  Chancellor  Walworth,  in  Sandford  t).  Trust  Fire  Ins. 
Co.  11  Paige,  (N.  Y.)  Ch.  B.  547.    It  has  been  held  in  England  by  Eyre, 
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insurance,  derived  from  the  Italian,  necessarily  imports  a 
written  contract.  In  this  country,  there  is  no  statute  in  any 
State,  which  requires,  that  the  contract  shall  be  reduced  to 
writing;  but  the  opinion  has  been  entertained  and  expressed, 
that  as  the  usage  of  a  contract,  in  this  form,  has  long  and 
universally  prevailed,  it  has  probably  acquired  the  force  of 
law,  and  that  it  is,  at  most,  doubtful  whether  an  action  on 
the  contract,  if  merely  oralj  could  not  be  sustained.^  But 
Chancellor  Walworth,  in  Sandford  v.  Trust  Fire  Insurance 
Company,*  was  not  prepared  to  say,  that  in  the  State  of 
New  York,  there  may  not  be  a  valid  oral  or  parol  agree- 
ment, founded  on  a  good  consideration,  to  execute  a  written 
policy  of  insurance,  which  a  Court  of  Equity  might  enforce ; 
although  there  is  no  written  evidence  whatever  of  the  agree- 
ment, or  any  of  its  stipulations  or  conditions.^  Whether  the 
intention  of  the  court,  in  Smith  v.  Odin,  in  Pennsylvania,^ 
was  to  decide,  that  a  contract  for  insurance,  could  be  made 
without  writing,  there  appears  to  have  been  a  difference  of 
opinion  between  two  learned  writers.^ 

§  20.  Common  justice  requires  that  the  party  who  pays 


Ashhurst,  and  'Wilson,  Justices,  sitting  as  commissionerB  in  chancery,  that  an 
insurance  not  in  writing,  would  bo  void,  as  an  evasion  of  the  stamp  duty, 
Morgan  v.  Mather,  2  Yes.  Jun.  R.  10.  And  the  English  statutes  requiring 
the  assured  in  certain  cases  to  be  named  in  the  policy,  imply  that  the  con- 
tract is  in  writing.  25  Greo.  III.  ch.  44 ;  2S  Geo.  III.  ch.  56 ;  and  see  1  Phil, 
on  Ins.  8. 

1  See  ante,  Introd.  §  4. 

3  1  Duer  on  Ins.  p.  60. 

3  Sandford,  &c.,  ubi  sup. 

4  Smith  V.  Odin.  4  Yeates,  (Fenn.)  R  468. 

s  Mr.  Duer  and  Mr.  Phillips,  for  which  see  1  Duer  on  Ins.  p.  100.  The 
French  Code  requires  a  written  contract  Com.  Co.  France,  B.  2,  Art  832 ; 
and  the  Spanish  Law  is,  in  substance,  the  same.  Spanish  Co.  of  Com.  Art. 
812,  841.  That  a  policy  of  fire  insurance,  when  once  executed,  cannot  be 
controlled  by  parol  evidence.  See  New  York  Gas-Light  Co.  v.  Mechanics 
Fire  Ins.  Co.  2  Hall,  (N.  Y.)  R  108. 
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the  premium  should  be  informed,  by  the  terms  of  the  written 
agreement^  what  is  the  contract  between  him  and  the  under- 
writers ;  and  it  should  not  be  left  to  the  uncertain  recollection 
of  any  one  to  prove  a  different  agreement  from  that  which  is 
contained  in  the  written  policy.  It  frequently  happens  that 
where  negotiations  are  carried  on  between  parties,  and  they 
suppose  they  understand  one  another  as  to  the  terms  of  the 
bargain,  they  find,  when  they  come  to  reduce  their  agreement 
to  writing,  that  they  do  not  understand  it  alike ;  and  it  is  for 
this  reason  that  parol  proof  is  not  admissible  to  vary  or  alter 
the  terms  or  legal  meaning  of  a  written  contract,  by  showing 
what  either  party  said  while  the  negotiation  was  going  on. 
The  necessary  exceptiops  to  this  rule  are  mistake^  frauds  miS' 
representation  and  deceit.^  But  without  impugning  the  great 
elementary  principle,  that  written  instruments  are  not  to  be 
varied  or  contradicted  by  parol  evidence,  such  evidence,  if  it 
merely  goes  to  identify  what  the  writing  in  a  policy  of  fire 
insurance  referred  to  is,  as  a  part  and  parcel  of  the  contract, 
it  is  admissible.  An  action,  for  instance,  was  brought  upon 
a  policy  of  insurance  against  fire  by  the  assignees  of  an 
assured,  and  in  the  policy  it  was  said,  that  it  was  ''made 
and  accepted  upon  the  representation  of  the  said  assured, 
contained  in  his  application  therefor,  to  which  reference  is  to 
be  had;"  it  was  considered  by  the  Supreme  Court  of  the 
United  States  to  be  proper  to  prove  by  parol  testimony,  that 
the  representations  alleged  to  have  been  made  by  the  party 
assured  were  actually  made  by  him.  The  testimony  added 
nothing  to  what  was  written,  subtracted  nothing,  changed 
nothing.^  A  mistake  in  a  policy  may  be  corrected  when  it 
clearly  appears  from  the  label  or  other  satisfactory  evidence, 
that  it  was  reduced  to  writing  in  terms  not  conformable  to 


1  Alston  V.  Mechanics  Mutual  Ins.  Co.  4  Hill,  (N.  Y.)  R  829,  Walworth, 
Chanc;  Flinn  v,  Tobin,  1  M.  &  Malk.  R.  869 ;  Whitnej  v.  Ma^er,  13  Mass. 
R,  172. 

s  Clark  t;.  Manufacturers  Ins.  Co.  8  How.  (U.  S.)  R.  235. 
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• 

the  real  intention  of  the  parties.^  And  there  is  no  reason 
why  the  same  thing  may  not  be  done  for  correcting  the 
policy  according  to  the  verbal  descnption  furnished  to  the 
secretary  of  the  office,  if  the  evidence  shows  that  he  omitted 
a  material  part ;  the  evidence  to  support  such  an  allegation 
ought  of  course,  to  be  clear  and  strong,  of  which  the  jury  are 
to  judge.2 

§  21.  Upon  the  principle  laid  down,  that  where  the  lan- 
guage of  a  policy  of  insurance  is  explicit  and  consistent,  the 
understanding  and  intention  of  the  parties,  as  it  has  pre- 
viously been  expressed,  (by  letter,  or  otherwise,)  is  not  admis- 
sible to  change  its  signification  ;^  Mr.  Duer  remarks,  —  "  The 
policy,  from  the  time  of  its  execution,  with  the  exception  of 
the  cases  to  be  hereafter  stated,  in  which  extrinsic  proof  may 
be  received,  constitutes  the  sole  evidence  of  the  agreement  of 
the  parties;  nor,  subject  to  those  exceptions,  can  any  pre- 
vious letters  or  communications  between  them,  nor  even  the 
written  application  or  agreement,  be  used  to  vary  or  control 
its  interpretation."  *  "  Although  policies  of  insurance,"  says 
Mr.  Chief  Justice  Parker,  "  are  not  technically  specialties,  not 
being  under  seal,  they  have  nevertheless  ever  been  deemed 
instruments  of  a  solemn  nature,  and  subject  to  most  of  the 
rules  of  evidence  which  govern  in  the  case  of  specialties. 
The  policy  itself,  is  considered  to  be  the  contract  between 
the  parties ;  and  whatever  proposals  are  made,  or  conversa- 
tions had  between  the  parties,  prior  to  the  subscription,  they 
are  to  be  considered  as  waived,  if  not  inserted  in  the  policy, 
or  contained  in  a  memorandum  annexed  to  it."  ^ 


1  Motteux  V.  London  Assar.  Co.  1  Atk.  B.  545. 

2  Moliere  v.  Pennsylvania  Fire  Ins.  Co.  5  Bawle,  (Penn.)  R.  842. 

3  See  1  Phil,  on  Ins.  52. 

4  1  Duer  on  Ins.  §  16,  and  note,  p.  132. 

s  Higginson  v.  Dale,  13  Mass.  R.  99 ;  and  see  New  York  Ins.  Co.  v,  Thomas, 
3  Johns.  (N.  Y.)  Cases,  1 ;  Phoenix  Fire  Ins.  Co.  v.  Gurnee,  1  Paige,  (N.  Y.) 
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§  32.  Bat  i(j  from  mistake^  the  policy  has  been  so  framed, 
that  it  does  not  correspond  with  the  original  agreement  of  the 
parties,  the  error  may  be  corrected  in  a  Court  of  Equity. 
This  court  may,  if,  through  inadvertence  or  mistake,  the  policy 
be  not  filled  up  according  to  the  intention  of  the  parties. 


Ch.  R.  278 ;  Van  Nen  v.  The  United  States,  4  Peters,  (U.  S.)  K.  286.  In 
a  case  in  the  Superior  Coart  of  the  Qfy  of  New  York,  the  defendants  by  a 
policy  bearing  date  the  12th  of  May,  1826,  insured  the  plaintiff  to  the 
amount  of  $5000,  for  seven  years,  on  ^^JLttures**  placed  or  to  be  placed  in 
certain  buildings.  By  another  policy  dated  the  2d  of  December,  1825,  the 
defendants  had  insured  the  plaintiffs  to  the  amount  of  S 2000,  on  *^ gasometers 
placed,  or  to  be  placed,  in  the  city  of  New  York,  for  three  years."  At  the 
date  of  the  first  policy,  the  plaintiffs  had  placed  gasometers  to  the  amount  of 
S2000, — but  at  its  ezpiraUonj  the  amount  had  been  increased  to  $20,000. 
When  the  policy  on  the  "fixtures"  was  made,  their  value  was  estimated  at 
$5000, — but  this  amount  was  afterwards  increased  to  $100,000  and  upwards. 
The  gasometers  and  fixtures  were  subsequently  injured  by  fire  to  the  amount 
of  $2500,  a  part  of  which  was  upon  the  gasometers  and  fixtures  placed  at 
the  date  of  the  policies,  and  a  part  upon  those  which  were  established  after- 
wards. It  was  held,  that  by  the  true  construction  of  the  policies,  they  covered 
(dl  "fixtures"  to  the  amount  of  $8000,  whether  erected  before  or  after  the 
date  of  the  policies ;  and  that  parol  evidence  was  inadmissible  to  prove  a 
verbal  representation  made  by  an  agent,  at  the  time  the  policies  were  effected, 
as  to  the  value  of  the  fixtures  intended  to  be  placed  by  the  plaintiffs.  New 
York  Gas-Light  Co.  v.  Mechanics  Fire  Ins.  Co.  2  Hall,  (N.  Y.)  K.  108.  In 
Glendale  Manufacturing  Company  v.  Protection  Insurance  Company,  in 
Connecticut,  the  court  considered  the  rule  to  be  well  established,  "  that  when 
the  parties  have  deliberately  put  their  engagements  into  writing,  in  such 
terms  as  import  a  legal  obligation,  without  any  uncertainty  as  to  the  object 
or  extent  of  such  engagement,  it  is  conclusively  presumed,  that  the  whole 
engagement  of  the  parties,  and  the  extent  and  manner  of  their  undertaking 
was  reduced  to  writing ;  and,  after  this,  to  permit  oral  testimony  or  prior,  or 
contemporaneous  conversations,  or  circumstances,  or  usages,  &c.,  in  order  to 
learn  what  was  intended,  or  to  contradict  what  is  written,  would  be  danger- 
ous and  unjust  in  the  extreme."  Glendale  Manuf.  Co.  v.  Protection  Ins.  Co. 
21  Conn.  R.  19 ;  and  see  Cushman  v.  North- Western  Ins.  Co.  4  Red.  (Me.) 
R.  487.  Where  there  is  no  imperfection  or  ambiguity  in  the  language  of  a 
policy,  evidence  of  parol  representations,  made  prior  to  the  issuing  of  the 
policy,  cannot  be  received  to  explain  and  qualify  the  contract  Sheldon  v. 
Hartford  Jire  Ins.  Co.  22  Conn.  R.  2S5. 
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upon  clear  and  positive  evidence  of  such  inadvertence  or 
mistake,  correct  the  policy.^  Mr.  Justice  Story  remarks, — 
^^  There  cannot,  at  the  present  day,  be  any  serious  doubt  that 
a  Court  of  Equity  has  authority  to  reform  a  contract^  where 
there  has  been  an  omission  of  a  material  stipulation  by  mis- 
take ;  and  a  policy  of  insurance  is  just  as  much  witbin  the 
reach  of  the  principle,  as  any  other  written  contract.^  But  a 
Court  of  Equity  ought  to  be  extremely  cautious  in  the  exer- 
cise of  such  an  authority,  seeing  that  it  trenches  upon  one  of 
the  most  salutary  rules  of  evidence,  that  parol  evidence  ought 
not  to  be  admitted  to  vary  a  written  instrument  It  ought, 
therefore,  in  all  cases  to  withhold  its  aid,  where  the  mistake 
is  not  made  out  by  the  clearest  evidence  according  to  the 
understanding  of  both  parties,  and  upon  testimony  entirely 
exact  and  satisfactory.  There  is  less  danger  where  the  in- 
strument is  to  be  reformed  by  reference  to  a  preliminary  writ- 
ten contract,  which  it  was  designed  to  execute;  but  even 
here,  there  is  abundant  room  for  caution,  since  the  parties 
may  have  varied  their  intentions,  or  the  clause  may  not  have 
been  originally  understood  by  either  party,  to  go  to  the  ex- 
tent now  required.  And  these  considerations  acquire  addi- 
tional force,  where  circumstances  have  occurred,  in  the  inter- 
mediate time,  which  gave  an  intense  interest  to  the  asserted 
mistake.  Under  these  limitations  the  doctrine  of  Courts  of 
Equity  do  not  seem  at  variance  with  general  convenience  or 
justice." 


1  Per  Chancellor  Walworth,  in  Drew  v.  Whetten,  8  Wend.  (N.  Y.)  R. 
166 ;  Ewer  v.  Washington  Ins.  Co.  16  Pick.  (Mass.)  R.  503 ;  and  see  note  d, 
to  New  York  Ins.  Co.  v.  Thomas,  vibi  sup.  and  1  Duer  on  Ins.  71  -  73. 

s  Graves  v,  Boston  Marine  Ins.  Co.  2  Cranch,  (U.  S.)  R.  418 ;  Townsend 
V.  Strangoon,  6  Vem.  R.  328 ;  Mattenx  v.  London  Assur.  Co.  1  Atk.  R.  545 ; 
Ramsbottom  v.  Gordon,  1  Yes.  &  Beames,  R.  165 ;  Watt  v.  Grove,  2  Sch.  & 
Lef.  R.  492;  Gillespie  v.  Mom,  2  Johns.  (N.  Y.)  Ch.  R.  585;  Hogan  v, 
Delaware  Ins.  Co.  Marsh,  on  Ins.  (Condy's  ed.)  345  [a]  note ;  Lyman  v. 
United  Ins.  Co.  2  Johns.  (N.  Y.)  Ch.  R.  630.  Where  the  contract  is  <<exe- 
ented,"  the  courts  of  Common  Law  will  not,  but  Equity  will,  relieve  in  a 
clear  case  of  mistake  or  surprise.    Beaumont  on  Fire  Ins.  56. 
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§  23.  But  although  parol  evidence  is  not  admissible  to 
control  the  meaning  of  a  policy,  or  of  any  other  written 
instrument,^  yet  it  is  admissible,  as  in  cases  of  other  mercan- 
tile instruments,  to  explain  the  language  of  the  policy  with 
reference  to  the  usual  practice  of  trade.^  If  any  terms  used 
in  policies  of  insurance  have,  by  the  known  usage  of  trade, 
or  by  use  and  practice  as  between  the  underwriter  and  the 
assured,  acquired  an  appropriate  sense,  they  are  to  be  con- 
strued according  to  that  sense.^  Thus,  the  word  "  freight,"  * 
may  mean  goods  on  board  a  vessel,  or  the  price  to  be  paid 
for  their  carriage;^  and  thus  parol  evidence  is  admissible  to 
show,  that  by  the  general  usage,  among  merchants  and  un- 
derwriters in  New  York,  the  word  "roots,"  first  inserted  in 
the  New  York  policies,  is  confined  to  such  roots  as  are  per- 
ishable in  their  own  nature;  and  that  "sarsaparilla"  is  not 
a  "root"  perishable  in  its  nature,  or  included  under  that  term, 
in  the  memorandum  in  the  policy.^  So  where  one  of  the 
subjects  of  a  charter-party  was  "cotton  in  bales,"  parol  evi- 
dence of  the  mercantile  use  and  meaning  of  this  term  was 
held  admissible.^    A  question  arose  under  an  agreement,  that 


1  Andrews  v,  Essex  Fire  and  Marine  Ins.  Co.  S  Mason,  (Cir.  Ct.)  R.  6 ; 
see  Henkle  v.  Royal  Exchange  Assor.  Co.  3  Yern.  B.  317. 
9  See  Smith,  Mer.  Law,  394. 

3  For  example,  to  show,  that  the  Gulf  of  Finland  is  considered  hy  mercan- 
tile men  part  of  the  Baltic.  Uhde  v.  Walter,  3  Campb.  R.  163.  Goods 
insured  "  until  thej  arrive  at  Leghorn,"  were  landed  at  the  Lazaretto,  about 
half  a  mile  from  the  city  of  Leghorn,  as  was  customary  in  regard  to  goods  of 
the  kind  insured,  where  a  loss  happened  upon  them,  before  the  period  of 
quarantine  had  expired,  Marshall,  C.  J.,  said, — "Had  the  parties  intended 
to* continue  the  risk  during  the  continuance  of  the  goods  in  the  Lazaretto, 
they  would  have  inserted  in  the  policy  words  manifesting  that  intention." 
Gracie  v.  Marine  Ins.  Co.  8  Cranch,  (U.  S.)  R.  75.    See  post^  §  96  et  seq. 

4  1  Duer,  167. 

5  1  Greenl.  Ey.  §  292. 

6  Coit  V,  Commercial  Ins.  Co.  7  Johns.  (N.  Y.)  R.  3851. 

7  Taylor  v.  Briggs,  2  C.  &  Payne,  R.  525 ;  and  see  Gray  v.  Harper,  1  Story* 
(Cir.  Ct.)  R.  574. 
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the  underwriter  should  not  be  liable,  upon  a  policy  of  marine 
insurance,  for  a  partial  loss  on  coryt,  whether  rice  was  com- 
prehended in  that  term,  and  Sir  James  Mansfield  said,  that 
no  one  reading  the  policy  would  be  apprised  that  rice  was 
intended ;  yet  if  a  clear  usage  to  the  contrary  were  shown, 
rice  might  be  considered  comprehended  in  the  word  com.^ 

§  24.  The  practice  and  usage  of  other  insurance  compa- 
nies restricting  their  liability  to  losses  occasioned  by  actual 
burning  by  lightning,  may  be  resorted  to,  to  show  that  the 
general  usage  is  in  regard  to  losses  or  damage  caused  by 
lightning.^ 

§  25.  Although  usage  may  be  admissible  to  explain  what 
is  doubtful,  it  is  not  admissible  to  contradict  what  is  plain.^ 
Thus,  where  a  policy  was  made  in  the  usual  form,  upon 
a  ship,  her  tackle,  apparel,  boats,  &c.,  evidence  of  usage, 
that  the  underwriters  never  pay  for  the  loss  of  boats  slung 
upon  the  quarter,  outside  of  the  ship,  was  held  inadmissible. 
Parol  evidence  was  also  held  to  be  inadmissible  to  prove  that 
the  words  <<  glassware  in  casks,"  in  the  memorandum  of 
excepted  articles  in  a  fire  policy,  according  to  the  common 
understanding  of  insurers  and  the  assured,  were  meant  such 
ware  in  open  casks  only.^    In  a  case  of  a  libel  in  rem^  upon  a 


1  Scott  V.  Bourdillon,  8  B.  &  Pull.  R.  218.  It  is  assamed  that  insurers  are 
to  know  the  usages  of  trade ;  and  when  thej  use  a  term  having  a  limited 
meaning  in  the  trade,  and  in  a  policy  to  one  engaged  in  that  trade,  or  in  a 
business  closely  connected  with  it,  -both  parties,  it  must  be  assumed,  have 
understood  the  term  in  the  sense  in  which  the  trade  usually  understand  it 
Evidence  of  such  usage  is  always  admissible.  Wall  v.  Howard  Ins.  Co.  14 
Barb.  (N.  Y.)  Sup.  Ct  R.  888. 

'  Babcock  v.  Montgomery  County  Mutual  Ins.  Co.  6  Barb.  (N.  T.)  R. 
Sup.  Ct  R.  687;  atid  see  post^  Chap.  V.  §  118. 

3  Brackett  v.  Royal  Exchange  Ins.  Co.  2  Cr.  &  J.  R.  244. 

4  Bend  v.  Georgia  Ins.  Co.,  Sup.  Ct.  N.  T.  1042,  cited  in  1  Greenl.  Ev. 
292. 
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bill  of  lading  containing  the  usual  clause,  ^  the  dangers  of  the 
seas  only  excepted,"  where  it  was  articulated  in  the  answer, 
that  there  was  an  established  usage,  in  the  trade  in  question, 
that'  the  ship-owners  should  see  the  merchandise  properly 
secured  and  stowed,  and  that  this  being  done,  they  should 
not  be  liable  for  any.  damages  not  occasioned  by  their  own 
neglect;  it  was  held,  that  this  article  was  incompetent  in 
point  of  law,  to  be  admitted  to  proof.^  In  delivering  the 
opinion  of  the  court  in  this  case,  Mr.  Justice  Story  took  occa- 
sion to  say — "I  rejoice  to  find,  that  of  late  years,  the  courts 
of  law  both  in  England  and  America,  have  been  disposed  to 
narrow  the  limits  of  the  operation  of  such  usages  and  cus- 
toms, and  to  discountenance  any  further  extension  of  them. 
The  true  and  appropriate  office  of  a  usage  or  custom  is,  to 
interpret  the  otherwise  indeterminate  intentions  of  parties, 
and  to  ascertain  the  nature  and  extent  of  their  contracts, 
arising,  not  from  express  stipulations,  but  from  mere  implica- 
tions and  presumptions,  and  acts  of  a  doubtful  or  equivocal 
character.  It  may  also  be  admitted  to  ascertain  the  mean- 
ing of  a  particular  word,  or  of  particular  words  in  a  given 
instrument,  when  the  word  or  words  have  various  senses, 
some  common,  some  qualified,  and  some  technical,  accord- 
ing to  the  subject-matter  to  which  they  are  applied.  But  I 
apprehend,  that  it  never  can  be  proper  to  resort  to  any  usage 
or  custom,  to  control  or  vary  the  positive  stipulations  in  a 
written  contract,  and,  d  fortioriy  not  in  order  to  contradict 
them.  An  express  contract  of  the  parties  is  always  admissi- 
ble  to  supersede,  or  vary,  or  control  a  usage  or  custom ;  for 
the  latter  may  always  be  waived  at  the  will  of  the  parties. 
But  a  written  and  express  contract  cannot  be  controlled,  or 
varied,  or  contradicted  by  a  usage  or  custom ;  for  that  would 
not  only  be  to  admit  parol  evidence  to  control,  vary,  or  con- 
tradict written  contracts,  but  it  would  be  to  allow  mere  pre- 
sumptions and  implications,  properly  arising  in  the  absence 


1  Schooner  Seeside,  (case  of)  2  Samn.  (Cir.  Ct)  B.  667. 

6» 
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of  any  positive  expressions  of  intention,  to  control,  vary,  or 
contradict  the  most  formal  and  deliberate  declaration  of  the 
parties."  ^ 

§  26.  The  tme  test  of  usage,  say  the  Supreme  Court  of 
New  York,^  is  <4ts  having  existed  a  sufficient  length  of  time 
to  have  become  generally  known."  So,  according  to  Mr. 
Justice  Story,^  to  make  usage  obligatory,  it  should  be  well 
settled,  that  persons  engaged  in  trade  must  be  considered  as 
contracting  in  reference  to  it ;  but  local  customs  are  not  to 
prevail  over  general  law.  The  Supreme  Court  of  Massachu- 
setts have  held,  that  '*  the  usage  of  no  class  of  citizens  could 
be  sustained  in  opposition  to  the  principles  of  law;"  the 
question  being  whether  a  policy  of  marine  insurance  should 
conform  to  a  usage  in  Boston  where  it  was  effected.^  Evi- 
dence as  to  a  usage  existing  in  New  York,  that,  upon  the 
occurring  of  any  circumstance,  whereby  the  risk  is  increased 
by  the  act  of  the  assured,  after  the  effecting  of  a  fire  insur- 
ance, notice  thereof  shall  be  given  to  the  insurers,  so  that 


1  See  Park  on  Ins.  ch.  2,  p.  30-60;  Bankin  v.  Bankin,  1  Hall,  (N.  T.) 
R.  619 ;  Frith  v.  Barker,  2  Johns.  (N.  Y.)  B.  885.  Foreign  words,  when 
sach  happen  to  be  used,  or  words  purely  technical,  of  which  the  legal  import 
has  not  been  fixed,  must,  of  necessity,  be  translated,  or  explained  by  evi- 
dence, to  enable  the  court  to  give  them  anj  effect  1  Duer,  1 75 ;  Sleight  v. 
Hartshorn,  1  Johns.  (N.  Y.)  B.  581.  In  reference  to  the  views  of  Mr.  Jus- 
tice Story,  as  given  above,  Mr.  Justice  Sandford  remarks :  *'  Without  fully 
concurring  in  the  very  strong  and  pointed  language  of  the  late  Judge  Story, 
against  the  indiscriminate  resort  to  testimony  of  usages  and  customs  of  trade 
to  control  the  construction  of  the  results  of  contracts ;  we  are  free  to  say 
that  we  agree  with  him  in  a  desire  to  restrict  them  to  more  exact  and  better 
defined  limits.  And  we  shall  be  inclined  to  adopt  his  caution  and  reluctance 
in  their  admission,  as  we  regard  a  resort  to  them  as  liable  to  dangerous 
abuses  in  the  interpretation  of  agreements."  Hone  v.  Mutual  Safety  Insur- 
ance Co.  1  Sand.  (N.  Y.)  Sup.  Ct  B.  152. 

9  Smith  V.  Wright,  Caines,  (N.  Y.)  B.  45. 

3  Trott  V.  Wood,  1  Gallis.  (Cir.  Ct.)  R  444. 

4  Homer  v.  Dorr,  10  Mass.  B.  26. 
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they  may  have  the  option  of  continuing  the  policy,  or  annul- 
ling it,  cannot  be  received  to  alter  the  legal  effect  or  opera- 
tion of  the  contract^  A  policy  of  insurance  against  fire  upon 
a  vessel  building  in  the  port  of  Baltimore,  and  for  a  specified 
period,  is  not  controlled  in  its  operation  by  proof  of  usage  in 
other  parts  of  the  United  States.^ 

§  27.  The  premium  is  usually  paid  in  advance,  and  with- 
out the  intervention  of  a  broker.  In  marine  insurance  a  bro- 
ker is  employed  either  directly  by  the  owner  of  the  ship  or 
goods  designed  to  be  protected,  or  by  a  third  person  acting 
mediately  as  agent  for  the  person  beneficially  interested,  and 
invested  with  express  or  implied  authority.^  In  respect  to 
fire  insurance,  and  in  mercantile  transactions,  one  of  the  most 
important  duties  which  the  safety  of  merchandise  requires  in 
agents  or  assignees,  is  that  of  protecting  it  by  insurance;^ 
and  where  the  course  of  dealing  between  the  principal  and 
agent  is  such  that  the  latter  has  been  used  to  effect  insur- 
ances, by  directions  of  the  former,  the  agent  is  bound  to  com- 
ply with  an  order  to  insure,  although  he  has  no  effects  in 
hand  at  the  time  of  receiving  the  order.^ 

§  28.  The  insurers,  after  reciting  the  receipt  of  the  pre- 
mium, usually  covenant  and  agree,  or  undertake,  that  from 
the  day  named  in  the  policy  unto  and  inclusive  of  another 
day  named  in  the  policy,  and  so  long  as  the  assured  shall 
pay  the  premium  agreed  upon,  and  the  insurers  shall  accept 
the  same,  the  stock  and  funds  (of  the  company)  shall  be  lia- 
ble to  make  good  any  such  loss  or  damage  as  shall  happen 


1  Stebbins  v.  Globe  Ins.  Co.  2  Hall,  (N.  Y.)  K  682. 

2  Mason  v.  Franklin  Fire  Ins.  Co.  12  G.  &  Johns.  (Md.)  R.  468. 
'  Huglies  on  Ins.  92. 

4  Smith  V.  Lascelles,  2  T.  K 187 ;  De  Forest  v.  Fulton  Fire  Los.  Co.  1  Hall, 
(N.  Y.)  R.  110. 
^  Paley  on  Agencj,  18 ;  Story  on  Agency,  §  190.   See  post^  Chap.  XXIH. 
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by  j&re;  with  the  exception  of  loss  or' damage  by  fire  happen- 
ing by  any  foreign  enemy,  civil  commotion,  or  riot,  or  any 
military  or  usurped  power,  to  the  property  specified.^  By 
the  general  principles  of  insurance,  whenever  the  risk  to  be 
run  is  entire^  there  is  no  return  of  premium,  though  the  con- 
tract should  cease  and  determine  the  next  day  after  its  com- 
mencement.^ This  rule  applies  to  insurances  against  fire, 
which  generally  are  made  for  one  entire  and  connected  por- 
tion of  time,  which  cannot  be  severed;  and,  therefore,  if  the 
property  insured  should  be  destroyed  by  fire,  arising  from  the 
act  of  a  foreign  enemy ^  the  very  day  after  the  commencement 
of  the  policy,  though  the  underwriters  would  be  discharged, 
yet  there  can  be  no  apportionment  or  return  of  premium.* 

§29:;  Where  there  is  fraud  on  the  part  of  the  insurers, 
*who  privately' know  circumstances  which  render  the  contract 
a  nullity,  as  where  in  marine  insurance,  the  underwriters 
know  of  the  arrival  in  port  of  the  ship  which  it  is  proposed  to 
insure,  the  premium  can  be  recovered  from  them.*  Lord 
•Mansfield  has  observed,  —  "The  underwriter  receives  a  pre- 
niium  for  running  the  risk  of  indemnifying  the  insured,  and, 
whatever  cause  it  be  owing  to,  if  he  does  not  run  the  risk, 
the  consideration,  for  which  the  premium  or  money,  was  put 
into  his  hands,  fails,  and,  therefore,  he  ought  to  return  it."^ 
But  where  the  right  is  equal,  the  claim  of  the  party  in  actual 
possession  shall  prevail — melior  est  conditio  possidentis;^  and 


^  ElliBon  Ins.  1. 

s  2  Marsh,  on  Ins.  652;  8  Kent,  Comm.  841. 
8  Ellis  on  Ins.  28.    See  post,  Chap.  XX. 

4  Beaumont  on  Ins.  82 ;  Carter  v.  Boehm,  S  Bnrr.  B.  1909. 

5  Stevenson  v.  Snow,  8  Burr.  R.  1287. 

6  Plowd.  296 ;  Lowry  v.  Bourdieu,  Doug.  R.  468.  The  holder  of  a  policy 
of  insurance,  with  whom  it  has  heen  deposited  as  security,  has  a  lien  on  it  at 
law ;  and  if  he  receives  the  proceeds,  has  the  right  to  retain  them  against 
one  whose  equity  is  not  hetter  than  his  own.  Wells  v.  Archer,  10  S.  & 
Bawle,  (Penn.)  B.  412. 
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hence,  when  the  contract  is  void  for  illegality,  the  premium 
cannot  be  recovered  back.^ 

§  30.  It  is  very  important  to  the  assured,  that  they  should 
have  a  clear  right  of  action  against  the  parties  subscribing  or 
executing  the  policy,  to  the  extent  of  the  funds  of  the  soci- 
ety.  That  right  should  not  be  confined  to  a  mere  order  for 
payment  to  be  made  by  the  subscribing  directors  upon  the 
general  body  of  the  directors  of  the  company ;  for  an  action 
in  such  case  will  not  lie  against  the  parties  exectding  or  the 
directors  generally.  In  a  case  which  came  before  the  Court 
of  King's  Bencb,^  on  an  issue  directed  by  the  Iiord  Chancel- 
lor, it  was  decided,  that  no  contract  could  be  enforced  by 
action  at  common  law  where  the  policy  ran  as  follows :  "  We 
the  trustees  and  directors  of  the  said  society,  whose  names 
are  hereunto  subscribed,  do  order ^  direct^  and  appoint  the 
directors  for  the  time  being  oiih^  society  to  raise  and  pay  by 
and  out  of  the  moneys,  securities,  and  effects  of  the  said  con- 
tribationship,  pursuant  and  according  to  certain  deeds,  &c." 
It  will  be  observed,  that  here  the  subscribing  parties  to  the 
policy  do  not  promise  to  pay,  but  their  successors  shall  pay ; 
and  this,  therefore,  is  a  void  contract  as  to  the  subscribing 
parties.  And,  on  the  principle,  that  if  the  ancestor  is  not 
bound,  the  heir,  though  named,  is  not  bound  ;^  and  also  be* 
cause  the  future  directors  were  not  parties  to  the  instrument, 
they  are  not  bound.^     This  case  was  cited  as  an  authority  in 


1  Hanson  v.  Hancock,  8  T.  B.  5  75,  (a  case  of  bets  on  a  horse-race) ;  Brown- 
ing V.  Morris,  Cowp.  R.  790,  (a  case  of  insurance  on  lotteries.) 
9  Alcbome  t;.  Saville,  6  Moore,  R  202,  n. 

3  If  a  man  bind  his  heir  to  pay  20/.  every  year,  but  do  not  bind  himself, 
he  shall  not  be  bound.  See  Barber  v»  Cox,  2  Saund.  R.  87;  A. —  Ck)ke, 
Litt  S84. 

4  << Perhaps,"  sajs  Beaumont,  (on  Ins.  p.  10,  note  u.)  ''it  might  have  been 
contended,  that  the  word  '  direct'  has  a  technical  meaning,  which  would  give 
effect  to  the  intention  of  the  instrument  The  parties  being  'directors'  do 
'direct;'  that  is,  do  undertake  all  which  by  their  office  they  are  empowered 
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another  case/  which  was  an  action  of  covenant  on  a  policy 
of  insurance,  executed  by  the  defendants  under  seal,  to  in- 
demnify the  plaintiffs  against  a  loss  by  fire.  The  directors, 
subscribing  the  policy,  << declared"  that  the  sum  should  be 
paid  out  of  the  funds  of  the  society ;  and  this  was  held  suffi- 
cient to  support  an  action  on  the  assumpsiU  This  case  is 
mainly  distinguishable  from  the  former  one  as  in  that  case 
the  defendants  were  not  parties  to  it,  they  having  only  ordered 
the  directors  of  the  society  for  the  time  being  to  do  particular 
things,  namely,  to  raise  and  pay  out  of  the  moneys  and  secu- 
rities of  the  contributionship  according  to  certain  deeds  and 
settlements;  and  the  Court  of  King's  Bench  decided,  that 
they  were  not  personally  liable,  as  it  was  not  their  deed,  and 
as  they  merely  appointed  other  persons  to  pay  a  loss  in  case 
it  should  happen,  out  of  the  funds  of  the  society.  In  the 
last  case,  the  defendant  covenanted  to  pay,  if  the  funds  of 
the  society  would  be  adequate.^ 


to  do  respecting  the  insurance  or  payment  of  money  in  case  of  loss ;  such  an 
implied  assumpsit  seems  warranted.  But  if  there  is  no  ground  of  action  in 
the  policy .  against  the  subscribing  directors,  then  perhaps  the  assumpsit 
would  lie  against  the  succeeding  directors  who  had  accepted  the  premiums 
in  succeeding  years,  as  each  renewal  of  the  policy  might  for  this  purpose  be 
considered  a  separate  assumpsit" 

^  Andrews  v.  Ellison,  6  Moore,  B.  199. 

s  See  Ellis,,  p.  2-10. 
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CHAPTER  III. 

OF   THE   CONSUMMATION   AND   DURATION    OF    THB    CONTRACT    OF 

FIRS  INSURANCE. 

§  31.  When  a  policy  of  fire  insurance  has  in  fact  been 
executed,  and  notice  of  the  execution  has  been  given  to  the 
assured,  its  actual  delivery  is  not  essential  to  the  completion 
of  the  contract.  The  insurer,  whether  an  individual,  or  an 
incorporated  company,  would  not  be  allowed  to  retract  a 

r 

consent  thus  confessed  to  have  been  given;  but  would  be 
considered  as  holding  the  policy  for  the  benefit  of  the  in- 
sured, and  bound  to  deliver  it  at  his  request.  Should  a  loss 
occur  and  the  policy  then  be  withheld  from  the  assured,  it 
would  not  be  necessary  for  him  to  seek  the  aid  of  a  Court  of 
Equity,  as  he  would  have  a  complete  remedy  in  an  action  at 
Law.^  A  policy,  under  such  circumstances,  becomes  in  fact 
the  property  of  the  assured,  and  if  withheld,  an  action  of 
trover  will  lie  against  the  insurer.^ 

§  32.  But  the  question  may  arise,  in  a  given  case,  whether 
the  policy  has  been  executed,  or  whether  the  agreement  for 
the  insurance  is  inchoate  only.  Such  a  question  has  arisen 
in  a  case  in  which  the  action  was  an  action  of  trover  for  the 
recovery  of  a  policy  of  insurance.  It  appeared  in  evidence, 
that  the  plaintiff  had  directed  his  agent  to  efiect  an  insur- 
ance on  goods  on  board  a  ship.  The  agent  applied  to  the 
president  of  the  insurance  company,  on  the  12th  of  October, 
and  settled  with  him  the  terms  of  the  insurance,  but  left  the 


1  The  doctrine  is  thus  clearly  and  correctly  stated  in  the  exact  words  of 
Mr.  Duer.    1  Duer  on  Ins.  p.  66,  §  10. 
9  Park  on  Ins.  4 ;  Marsh,  on  Ins.  SOS. 
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office  before  the  policy  was  filled  up.  It  was,  however,  filled 
up  and  executed  a  few  hours  afterwards,  of  which  the  presi- 
dent of  the  company  gave  notice,  mentioning  at  the  same 
time,  that  the  company  had  received  information  that  the 
vessel  had  been  captured  and  carried  into  Halifax.  This 
information  appeared  in  a  newspaper  published  on  the  very 
day  the  insurance  was  made ;  but  was  not  known  to  either 
party  when  the  agreement  was  entered  into,  and  the  policy 
executed.  On  a  subsequent  day  the  agent  called  to  deliver 
the  premium  and  to  receive  the  policy ;  but  the  company  re- 
fused to  deliver  it  to  him.  One  of  the  objections  to  the  reco- 
very of  the  plaintiff,  was  that  the  agreement  for  the  insur- 
ance was  inchoate,  and  that  the  company,  having  heard  of 
the  loss  before  the  delivery  of  the  policy,  had  a  right  to  re- 
tract. But  Mr.  Justice  Washington,  in  his  charge  to  the  jury, 
considered  the  objection  as  entitled  to  no  weight ;  there  was 
no  charge  of  unfairness,  he  told  them,  on  the  part  of  the 
agent.  It  is  not  pretended  he  knew  of  the  loss  when  he 
waited  on  the  president  and  settled  with  him  the  terms  of 
the  contract.  Every  thing  was  then  agreed  on,  and  although 
he  did  not  wait  to  receive  the  policy,  yet  immediately  after 
he  left  the  office,  it  was  filled  up  and  signed  by  the  president, 
and  had  been  produced  on  the  trial. .  The  contract,  therefore, 
was  not  inchoate,  but  perfected  before  notice  of  the  capture 
by  either  of  the  parties.^ 

§  33.  In  commercial  towns,  actions  on  mere  agreements 
to  insure,  whether  against  fire  or  perils  of  the  sea,  are  not 
uncommon ;  and  they  are  always  sustained  whenever  it  ap- 
pears that  the  terms  of  the*agreement  have  been  fully  settled 
by  the  concurrent  assent  of  the  parties,  so  that  nothing  re- 
mains to  be  done,  but  to  deliver  the  policy.^     The  contract 


1  Eolme  V.  Ins.  Co.  of  Nortli  America,  1  Wash.  (Cir.  Co.)  R.  93. 
^  Per  Gibson,  C.  J.,  in  Hamilton  v.  Lycoming  Ins.  Co.  5  Barr,  (Penn.)  R. 
389 ;  Andrews  v.  Essex  Fire  and  Marine  Ins.  Co.  3  Mason's  (Cir.  Ct)  B.  6. 
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is  executory  in  the  first  instance,  and  completed  when  the 
policy  is  drawn  up.^  Mere  receipts  for  premiums  are  very 
common  in  the  city  of  New  York,  and  much  insurance  is 
effected,  in  the  first  instance,  by  means  of  such  receipts. 
The  design  of  them  is  to  give  immediate  effect  to  the  insur- 
ance, or  to  supply  the  place  of  a  formal  policy  until  one  can 
be  prepared.  A  receipt  of  this  sort  is  signed  by  the  presi- 
dent or  secretary  of  the  company ;  and  it  constitutes,  in 
equity,  a  valid  insurance,^  and  in  law,  a  valid  agreement  to 
insure.^  That  an  agreement  to  insure,  evidenced  by  the 
receipt  for  the  premium,  may  be  specifically  enforced,  and 
that,  if  a  loss  happened,  payment  may  be  compelled  in 
equity,  was  held  in  Carpenter  v.  Mutual  Safety  Insurance 
Company.* 

§  34.  When  the  negotiation  for  insurance  is  so  far  com- 
pleted that  nothing  remains  to  be  done  but  to  deliver  the 
policy  corresponding  with  the  terms  and  date  of  the  applica- 
tion, should  a  loss  occur  before  the  execution  of  a  policy,  a 
Court  of  Equity  would  relieve  the  assured ;  and  upon  a  bill 
properly  framed,  instead  of  confining  itself  to  a  specific  exe- 
cution of  the  agreement  to  insure,  would  probably  decree  the 
payment  of  the  loss.^     Such  was  the  relief  given  by  Lord 


1  Pirn  V.  Reid,  1  Man.  &  Grang.  R.  1. 

3  It  18  a  well-settled  principle  in  the  Court  of  Chancery,  that  whatever  a 
person  is  legally  bound  to  do,  shall  be  considered  as  done,  as  to  aU  persons 
having  a  right  to  claim  its  perfonnance.  Perkins  v.  Washington  Ins.  Co. 
4  Cow.  (N.  Y.)  R.  645.  It  would  be  unconscionable,  when  the  terms  of  a 
contract  of  insurance  have  been  matured,  for  the  underwriter  to  insist  upon 
his  own  omission  to  execute  the  policy.  Hamilton  v,  Lycoming  Ins.  Co. 
6  Barr,  (Penn.)  R.  S39. 

S  Carpenter  v.  Mutual  Safety  Ins.  Co.  4  Sand.  (N.  T.)  Ch.  R.  408 ;  Light- 
body  V.  North  American  Fire  Ins.  Co.  28  Wend.  (K.  T.)  R.  18.  See  post, 
§881. 

^  Carpenter  t;.  Mutual  Safety  Ins.  Co.  4  Sand.  Ch.  R.  408. 

^  1  Duer  on  Ins.  p.  66,  §  10;  Andrews  v.  Essex  Fire  Ins.  Co.  8  Mason, 

(Cir.  Ct)  R.  6. 

7 
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Hardwicke,^  on  a  bill  to  correct  a  mistake  in  the  policy,  and 
in  principle,  there  seems  to  be  no  distinction  between  the 
cases.2 


§  35.  In  the  case  of  Perkins  v.  Washington  Insurance 
Company,^  the  bill  was  filed  to  compel  the  defendants  to 
execute  a  policy  against  fire,  in  conformity  to  an  agreement 
to  insure,  made  by  their  agent,  or  pay  the  loss;  and  the 
Court  of  Errors  of.  the  State  of  New  York,  on  the  reversal 
of  the  decree  of  the  Chancellor,  decreed,  not  ,that  a  policy 
should  be  executed,  but  that  it  should  be  referred  to  a  mas- 
ter to  ascertain  and  report  the  amount  due  for  the  loss,  and 
that  a  decree  for  its  payment  should  be  entered  upon  the 
confirmation  of  the  master's  report.  There  was  no  dispute, 
however,  in  this  case  as  to  the  fact  of  a  loss,  or  as  to  the  lia- 
bility of  the  company  for  its  payment,  upon  the  supposition 
that  they  were  bound  by  the  agreement  of  the  agent.  This 
case  has  been  considered  a  direct  authority  in  support  of  the 
position,  before  stated,  that  a  Court  of  Equity,  upon  a  bill 
for  the  specific  execution  of  an  agreement  to  insure,  may  de- 
cree a  satisfaction.^ 

§  36.  Bronson,  J.,  in  delivering  the  opinion  of  the  court  in 
Lightbody  v.  The  North  American    Insurance  Company,^ 


^  Motteaux  v.  London  Assurance  Co.  1  Atk.  R.  545.  And  see  Taylor  v. 
Merchants  Fire  Ins.  Co.  9  How.  (U.  S.)  R.  399,  405 ;  Carpenter  t;.  Mutual 
Safety  Ins.  Co.  4  Sand.  (N.  Y.)  Cb.  R.  408 ;  Palm's  Adm'r  v.  Medina  County 
Mutual  Fire  Ins.  Co.  20  Obio  R.  529. 

2  1  Duer,  ubi  sup. 

3  Perkins  v.  Washington  Ins.  Co.  4  Cow.  (N.  Y.)  646. 

4  1  Duer  on  Ins.  p.  Ill,  Note  VII. 

5  Lightbody  ».  North  American  Ins.  Co.  23  Wend.  (N.  Y.)  R.  18,  25.  In- 
surers, on  receiving  a  premium,  agreed  in  their  receipt  to  deliver  a  policy 
covering  a  specific  property,  and  afterwards  sent  a  policy  varying  from  the 
terms  of  the  contract,  and  a  loss  occurred  within  the  insurance  contracted 
for.  It  was  held,  that  the  assured  might  recover  according  to  the  contract 
agreed  on.    Franklin  Ins.  Co.  t;.  Hewitt,  8  B.  Mon.  (Ky.)  R.  231. 
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expressed  his  opinion,  that  an  action  on  the  case  might  be 
maintained  for  a  refusal  to  deliver  a  policy  to  which  the 
plaintiff  became  entitled  by  an  agreement  for  one. 

§  37.  It  appears,  too,  by  a  case  in  Massachusetts,  that  the 
assured,  upon  a  consummated  agreement  to  insure,  has  a 
remedy  in  an  action  at  law.  The  action,  in  the  case  referred 
to,^  was  founded  on  an  alleged  agreement  contained  in  the 
correspondence  of  the  parties ;  and  the  Court,  although  they 
were  of  opinion,  that  the  letters  did  not  afford  sufficient  evi^ 
dence  of  a  contract  binding  on  the  defendants,  yet  they  held, 
that  had  such  a  contract  been  made,  the  mere  want  of  a 
policy  would  not  prevent  the  plaintiff  from  recovering.  The 
form  of  the  acticfn  in  this  'case,  was  assumpsit^  treating  the 
agreement  to  insure  as  an  actual  insurance ;  but  it  seems  to 
be  necessary,  that  the  action  should  be  special,  stating  as  a 
breach,  the  refusal  of  the  defendants  to  deliver  the  policy, 
according  to  the  agreement  setting  forth  the  terms  of  the 
policy  that  ought  to  have  been  made,  showing  that  the  loss 
claimed  would  have  been  recoverable  under  it,  and  alleging 
as  a  special  damage  that  the  plaintiff  had  been  deprived  of 
the  remedy  it  would  have  given.  And  to  entitle  the  plaintiff 
to  recover,  the  plaintiff  would  be  bound  to  give  the  same 
evidence  as  if  the  action  had  been  founded  on  the  policy 
itself —  evidence  of  a  compliance,  on  his  part,  with  all  the 
conditions  that  the  policy,  if  executed,  would  have  im- 
posed.' 


1  McCulloch  9.  Eagle  Ins.  Co.  1  Pick.  (Mass.)  R  278. 

9  Lord  Mansfield  would  have  considered  the  defendants,  where  the  agree- 
ment proved,  as  the  actual  insurers,  and  the  plaintiff  must  have  proved  his 
loss  and  interest  Harding  v.  Carter,  Park  on  Ins.  (Sd  ed.)  4.  Where  a 
bill  in  Chancery  was  filed  to  compel  an  insurance  company  to  issue  a  policy 
upon  a  contract  previously  made,  such  bill  cannot  be  sustained,  unless  there 
is  conclusive  proof  that  such  contract  was  actually  made ;  if  the  matter  is  lefl 
in  doubt,  upon  the  whole  evidence  the  bill  must  be  dismissed.  Suydam  v. 
Columbus  Ins.  Ca  18  Ohio  R.  459. 
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§  38.  Of  course  it  would  be  an  objection  to  the  validity  of 
a  policy  founded  on  a  previous  agreement,  that  the  loss  at 
the  time  was  known  to  the  assured  ofdy ;  but  no  case  has 
determined  that  an  underwriter  who  effects  a  policy  with  a 
full  knowledge  that  a  loss  has  actually  happened  may  not  be 
bound  by  it ;  on  the  contrary,  it  has  been  otherwise  deter- 
mined. In  a  case  in  the  Court  of  King's  Bench,  Mead  v. 
Davidson,^  the  material  question  was  whether  an  assured 
could  recover  on  a  policy  executed  after  1  he  loss  had  occurred, 
and  became  known  to  both  parties.  The  policy  in  question, 
was  on  a  ship,  lost  br  not  lost ;  the  ship  had  been  accepted 
for  insurance,  and  the  premium  paid,  before  loss ;  although 
the  policy  was  not  actually  executed  till  the  loss  had  haf)- 
pened,  and  both  the  insurer  and  the  assured  knew  it ;  and  it 
was  held  that  the  policy  was  good.  Lord  C.  J.  Denman 
said,  —  "His  (the  underwriter's)  conduct  might  indeed  ap- 
pear extraordinary,  if  it  were  not  clear  that  he  had  a  good 
legal  consideration  for  entering  into  the  contract,  namely, 
the  payment  of  the  premium,  which  may  be  regarded  as  a 
price  actually  given  and  received  for  the  underwriter's  indem- 
nity against  the  contingency  that  has  arisen." 

§  39.  It  is  by  no  means  requisite  to  the  validity  of  an 
agreement  to  insure,  that  it  should  be  contained  in  a  special 
writing,  signed  by  the  parties ;  and  it  may,  and  is,  frequently 
concluded  by  a  correspondence  between  parties  residing  in 
different  places.  The  question  is,  when  a  negotiation  carried 
on  in  this  mode,  becomes  perfect,  and  the  parties  become 
mutually  bound  to  each  other.  The  rules  applicable,  not 
alone  to  the  contract  of  insurance,  but  to  all  other  contracts, 
alleged  to  have  been  made  by  an  offer  from  the  one  party 
and  its  acceptance  by  the  other,  have  been  thus  perspicu- 


1  Mead  v,  Davidson,  8  Adol.  &  EU.  R'^SOS.  There  is  considerable  analogy, 
Lord  C.  J.  Denman  thought,  between  this  case  and  Paine  v,  Meller,  6  Yes. 
R.S49. 
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ously  laid  down  by  Mr.  Justice  Washington  :^  <*It  is  an  un- 
deniable principle,  that  an  offer  of  a  bargain  by  one  person 
to  another,  imposes  no  obligation  upon  the  former,  until  it  is 
accepted  by  the  latter,  according  to  the  terms  in  which  the 
offer  was  made.  Any  qualification  of,  or  departure  from, 
those  terms,  invalidates  the  offer,  unless  the  same  be  agreed 
to  by  the  person  who  made  it  Until  the  terms  of  the  agree- 
ment have  received  the  assent  of  both  parties,  the  negotiation 
is  open,  and  imposes  no  obligation  upon  either."  In  the 
application  of  the  law  as  thus  generally  laid  down,  it  was 
adjudged  by  the  court,  in  the  case  referred  to,  that  an  offer 
to  purchase  flour,  accompanied  with  a  request  to  write  an 
answer  to  be  delivered  at  Harper's  Ferry,  was  not  accepted, 
so  as  to  create  an  obligation,  by  writing  a  letter  agreeing  to 
the  propositions  directed  to  Georgetown,  where  the  defend- 
ant received  it  The  reason  assigned  was,  that  the  plaintiff 
in  error  had  a  right  to  dictate  the  terms  on  which  the  flour 
would  be  received. 

§  40.  The  assent  of  underwriters,  therefore,  in  the  words 
of  Mr,  Duer,2  ^o  any  modifications  to  the  terms  proposed  by 
them,  ''generally  speaking  must  be  established  by  the  same 
evidence  as  their  original  offer,  although,  under  special  cir- 
cumstances, as  when  the  applicant  has  transmitted  a  note 
for  the  premium,  the  silence  of  the  underwriters,  in  their 
omission  to  inform  him  in  due  season  of  their  dissent,  and  to 
return  the  premium  note,  might  be  justly  held  to  conclude 


1  Eliason  v.  Henshaw,  4  Wheat  (U.  S.)  R.  228.  It  is  necessary  to  look 
closely  into  the  correspondence  between  the  parties,  and  see  if  from  that, 
the  evidence  of  the  assent  of  both  parties  to  the  terms  of  the  agreement  be 
clear  and  unequivocal.  Neville  v.  Merchants  and  Manufacturers  Ins.  Co. 
19  Ohio  R.  452.  In  this  case,  it  was  held,  that  an  insurance  company  can- 
not be  held  liable  in  chancery  to  issue  a  policy  of  insurance  in  pursuance 
of  an  alleged  contract,  unless  the  proof  is  clear  that  such  contract  has  been 
consummated. 

3  1  Duer  on  Ins.  67. 

7*  . 
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them."  In  the  case  of  the  Ocean  Insurance  Company  v. 
Carrington,^  the  action  was  brought  for  the  recovery  of  a 
premium  note  given  by  the  defendant,  on  a  policy  executed 
by  the  company,  and  the  question  was,  whether  the  policy 
corresponded  with  the  previous  agreement,  so  that  the  de- 
fendant was  bound  to  accept  it.  It  appeared,  that  Carring- 
ton  wrote  to  the  company  tq  inquire  upon  what  terms  they 
would  make  an  insurance  "on  twenty-six  horses  and  twenty 
oxen,  on  board  the  brig  Gleaner,  from  Saybrook  to  the  West 
Indies,"  saying  nothing  as  to  the  valuation  of  the  property, 
or  the  sum  he  desired  to  be  insured.  The  company  replied 
in  these  words,  —  "  The  office  wDl  take  the  risk  at  fifteen  per 
cent,  or  at  ten  per  cent  with  a  warranty  that  the  property 
was  safe  on  the  7th  of  December  last,  but  no  partial  loss  is 
to  be  paid  under  ten  per  cent"  By  the  mail  of  the  next  day 
Carrington  replied :  "  We  accept  your  terms  with  a  policy 
filled,  on  twenty-six  horses  valued  at  $2,200,  and  on  twenty 
oxen,  valued  at  $800,"  and  in  this  letter  inclosed  the  pre- 
mium note.  The  company,  on  the  following  day,  forwarded 
by  mail  a  policy  "  for  $3,000  on  stock,  on  the  deck  of  the 
brig  Gleaner,"  with  this  note  in  the  margin,  forty-six  head 
of  horses  and  oxen,  valued  at  $3,000."  This  policy,  the  de- 
fendant refused  to  accept,  and  Immediately  returned  it  to  the 
company.  The  ground  of  this  refusal  was,  that  the  horses 
and  oxen  were  included  in  one  gross  valimiion^  instead  of 
being  separately  valued,  according  to  the  terms  in  which  he 
had  accepted  the  offer.  In  delivering  the  judgment  of  the 
court,  and  commenting  on  the  defendant's  second  letter. 
Chief  Justice  Hosmer  said,  —  "This  was  a  new  proposal, 
which  Carrington  might  presume  the  company  would  accept, 
but  could  hot  know  it  The  office  had  assumed  no  such 
obligation,  as  the  office  had  not  agreed  to  underwrite  a 
valued  policy;  neither  had  the  defendant  agreed  to  receive 
an  open  policy.     The  minds  of  the  parties  had  not  met     It 


1  Ocean  Ins.  Co.  v.  Carrington,  S  Conn.  B.  S57. 
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would  be  plainly  an  unjustifiable  stress  upon  the  first  words 
of  the  letter  '  we  accept,'  to  consider  this  expression  as  con- 
cluding the  contract  The  underwriters,  by  the  valued  policy 
which  they  transmitted,  recognized  the  new  proposal  in  part, 
and  if  they  had  attended  to  their  import,  the  same  words 
would  have  convinced  them  that  a  separate  valuation  of  the 
horses  and  oxen  was  proposed.  The  policy  transmitted  was 
not  conformable  to  the  proposition.  The  parties  never  did 
agree."  Bristol,  J.,  dissented  from  the  other  judges ;  he  did 
not  question  the  principle  of  their  decision,  but  only  adopted 
a  different  interpretation  of  the  defendant's  second  letter.^ 

§  41.  It  thus  appears,  that,  in  order  to  complete  a  contract 
of  insurance,  the  minds  of  the  two  parties,  (in  the  words  of 
Chief  Justice  Hosmer)  must  "  have  met,"  ^  {offgregatio  meU' 
tium :  and  therefore,  an  offer  by  one  person  to  another  by  a 
letter  applying  for  insurance,  imposes  no  obligation  upon 


1  Bristol,  J.,  said, — "Have  the  defendants  got  the  policy,  frhich  they  con- 
tracted for,  and  which  the  plaintiffs  were  bound  to  furnish  ?  It  is  claimed 
by  the  defendants  that  horses  were  to  be  separately  insured ;  and  the  oxen 
were  likewise  to  be  separately  insured ;  so  that  in  case  of  a  loss  amounting 
to  ten  per  cent  on  the  value  of  either,  the  assured  would  be  entitled  to  reco- 
ver of  the  insurers ;  whereas,  upon  the  policy  in  question,  a  loss  equal  to  ten 
per  cent  on  the  entire  valuation  of  both  horses  and  oxen  must  be  sustained, 
in  order  to  authorize  a  recovery.  The  question,  then,  is  resolved  into  this  : 
Did  the  company  agree  to  take  a  separate  risk  upon  the  horses,  and  another 
upon  the  oxen  ?  Or,  was  the  agreement  to  take  one  risk  on  both  horses  and 
oxen,  as  a  single  indivisible  subject  of  insurance  ?  In  my  opinion,  the  latter 
was  clearly  the  contract  between  the  parties ;  and  had  not  intelligence  of  the 
the  safety  of  the  vessel  reached  the  defendants  between  the  time  when  they 
inclosed  by  mail  their  premium-note  and  the  reception  of  the  policy,  'this 
defence  would  have  never  been  made.  On  the  contrary,  had  intelligence 
of  a  loss  reached  the  defendants,  afler  they  requsted  a  policy  to  be  made  out, 
and  before  it  was  received,  they  would  not  only  have  been  able  in  law,  but 
also  toiUing  in  fact,  to  enforce  the  policy  against  the  insurers." 

3  Ocean  Ins.  Co.  v,  Carrington,  xibi  sup.  And  see  Gray  v.  Foster,  10 
Watts,  (Tenn.)  B.  280. 
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him  who  makes  it,  until  it  is  accepted  by  the  latter.  In 
cases  then  of  correspondence  by  letter,  it  is,  and  has  hitherto 
been  made,  an  important  question,  in  what  stage  of  such 
correspondence  is  this  o^gregatio  meniium^  or  mutual  con- 
sent, so  requisite  to  the  creation  of  a  perfect  contract,  in  the 
eye*  of  the  law,  consummated.  The  Supreme  Court  of  Mas- 
sachusetts have  decided,  that  where  an  insurer  has  offered  by 
letter  to  insure  upon  certain  terms,  the  agreement  is  not  con- 
summated by  the  mere  acceptance  of  the  terms  by  the  party 
to  whom  they  are  proposed,  but  that  the  insurer  is  at  liberty 
to  retract  his  offer  at  any  time  before  notice  of  its  acceptance 
has  been  received  by  him.  The  decision  was  made  in  the 
case  of  McCuUoch  v.  The  Eagle  Insurance  Company ;  ^  A. 
wrote  to  B.  by  mail,  to  inquire  upon  what  terms  he  would 
insure  a  vessel ;  B.  wrote  an  answer  on  the  let  of  January, 
that  he  would  insure  at  a  certain  rate ;  on  the  2d  of  January, 
he  wrote  another  letter,  retracting ;  A.,  before  he  received  the 
last  letter,  wrote  by  mail  an  answer  to  B.'s  first  letter,  acced- 
ing to  the  terms ;  and  it  was  held,  that  there  was  no  con- 
tract, and  that  the  treaty  was  open  until  B.  had  received  the 
letter  of  A.  Parker,  C.  J.,  in  delivering  the  judgment  of  the 
court,  observed,  — "  It  is  contended  by  the  plaintiff,  that  the 
bargain  was  completed  the  moment  he  wrote  and  put  into 
the  mail  his  letter,  signifying  his  acceptance  of  the  terms 
offered ;  and  by  the  defendants,  that  the  bargain  was  open 
until  they  should  have  received  that  letter,  and  that  in  the 
mean  time,  they  had  a  right  to  withdraw  their  offer.  We 
adopt  the  latter  opinion  as  the  most  reasonable.  The  offer 
did  not  bind  the  plaintiff  until  it  was  accepted,  and  it  could 
not  be  accepted  to  the  knowledge  of  the  defendants,  until  the 
letter  announcing  the  acceptance  was  received." 

§  42.  The  construction  in  the  above  case  of  McCuUoch  v. 
The  Eagle  Insurance  Company,  is  far  from  having  given 


1  McCullocli  V.  Eaglo  Ins.  Co.  1  Pick.  (Mass.)  R.  278,  cited  arUe^  §§  S7, 41. 
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general  satisfaction.^  Chancellor  Kent  is  most  explicit  in 
dissenting  from  it.  He  says,  —  ^^In  creating  the  contract, 
the  negotiation  may  be  conducted  by  letter,  as  is  very  com- 
mon in  mercantile  transactions  ;  and  the  contract  is  complete 
when  the  answer  containing  the  acceptance  of  a  distinct  pro- 
position is  despatched  by  mailj  or  otherwise,  provided  it  be 
done  with  due  diligence  after  the  receipt  of  the  letter  contain- 
ing the  proposal,  and  before  any  intimation  is  received  that 
the  offer  is  withdrawn."  ^  In  corroboration  of  this  construc- 
tion of  the  law  of  contracts,  this  highly  distinguished  jurist 
and  celebrated  author  relies  upon  the  decision  in  the  case  in 
the  King's  Bench,  of  Adams  v.  Lindsell.^  The  action,  in  that 
case,  was  for  non-delivery  of  wool  according  to  agreement. 
The  defendants,  by  letter,  offered  to  sell  to  the  plaintiff  a  cer- 
tain quantity  of  wool  at  a  specified  price,  and  on  specified 


1  See  1  Duer  on  Ins.  p.  67,  §  18,  and  p.  117,  Note  IX.  The  Supreme 
Court  of  Massachusetts  cited  in  support  of  their  decision,  Payne  v.  Cave, 
S  T.  R.  148,  and  Cooke  v.  Oxley,  S  T.  R.  65S.  The  first  was  in  relation  to 
a  bidder  at  a  public  auction,  and  the  decision  was  that  he  may  retract  his 
bid  at  any  time  before  the  hammer  is  struck  upon  his  offer.  It  has  never 
been  doubted,  as  Mr.  Duer  says,  that  an  offer  to  make  a  contract  may  be 
withdrawn,  if  before  it  is  accepted,  the  withdrawal  be  made  known  to  the 
party  making  the  offer ;  but  this  by  no  means  proves  that  it  may  be  with- 
drawn after  he  has  decided  to  accept  it  With  regard  to  the  case  of  Cooke 
V.  Oxiey,  Chancellor  Kent  says,  that  the  criticisms  which  have  been  made 
upon  it  are  sufficient  to  destroy  its  authority*  2  Kent,  Comm.  477,  note  a. 
The  following  is  Mr.  Duer^s  criticism:  **It  not  only  supports  the  doctrine  of 
the  Supreme  Court  of  Massachusetts,  but  goes  much  further,  for  it  decides, 
that  when  a  bargain  has  been  proposed  and  a  certain  time  for  closing  it  has 
been  allowed,  there  is  no  contract  even  when  the  offer  has  not  been  with- 
drawn, and  has  been  accepted  within  the  limited  period.  To  constitute  a 
valid  agreement,  there  must  be  proof  that  the  party  making  the  offer  assented 
to  its  terms  after  it  was  accepted.  But  there  is  high  authority,  that  of  Mr. 
Justice  Bayley,  for  saying,  that  this  case  is  erroneously  reported."  See 
1  Duer,  Ins.  p.  118,  Note  IX.;  Humphries  v.  Carvalho,  16  East,  R.  45. 

9  2  Kent,  Comm.  477. 

3  Adams  v.  Lindsell,  1  Bam.  and  Aid.  681. 
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terms  of  payment,  stating  that  they  expected  an  answer  by 
the  course  of  the  post^  but,  by  mistake,  directed  their  letter  to 
the  wrong  county ;  and,  in  consequence  of  this  mistake,  not 
receiving  an  answer  as  soon  as  they  expected,  they,  in  the 
interval,  sold  the  wool.  The  plaintiffs,  however,  accepted 
the  offer  as  soon  as  they  received  the  letter  containing  it, 
and  wrote  an  answer,  by  the  post,  .of  the  same  day,  which 
was  received  by  the  defendants  the  day  after  the  sale.  The 
judge,  on  the  trial,  held  that  the  delay  having  been  occa- 
sioned by  the  neglect  of  the  defendants,  the  jury  were  bound 
to  consider  that  the  answer  did  arrive  by  due  course  of  post, 
and,  that  the  defendants  were,  therefore,  liable  for  the  loss 
the  plaintiffs  had  sustained  by  the  sale.  On  a  motion  for  a 
new  trial,  the  counsel  for  the  defendants,  upon  the  authority 
of  Payne  v.  Cave,^  and  Cook  v.  Oxley,^  insisted,  that  until 
the  answer  was  received,  by  due  course  of  post,  there  was  no 
binding  contract  between  the  parties,  but  until  then,  the  de- 
fendants had  a  right  to  retract  their  offer,  as  they  had  done, 
by  a  sale  to  other  persons.  The  Court,  however,  disregard' 
ing  the  auifiorilies  cited^  said,  that  if  such  were  the  law,  no 
contract  could  ever  be  completed  by  the  post,  for  if  the  de- 
fendants were  not  bound  by  their  offer,  when  excepted  by  the 
plaintiffs^  until  the  answer  was  received,  then  the  plaintiffs 
ought  not  to  be  bound  till  after  they  had  received  the  notifi- 
cation that  the  defendants  had  received  their  answer  and 
assented  to  it,  and  so  it  might  go  on  ad  infinitum.  The  de- 
fendants must  be  considered,  in  law,  as  making,  during  every 
instant  of  the  time  their  letter  was  travelling,  the  same  iden- 
tical offer  to  the  plaintiffs;  and  then  the  contract  is  completed 
by  the  acceptance  of  it  by  the  latter.^ 


1  See  ante,  §  42.  3  Ibid. 

3  Pothier  says,  (Traite  du  Contrat  du  Vente,  p.  1,  §  2,  art.  3,  no.  82,)  that 
"If  I  have  written  to  a  merchant  in  Leghorn,  proposing  to  purchase  from 
him  a  certain  quantity  of  goods,  of  a  specified  price,  and  before  that  letter 
has  been  received  by*  him,  should  write  him  a  second,  retracting  my  offer, 
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§  43.  In  relation  to  the  two  important  and  conflicting 
cases  of  McCulloch  v.  The  Eagle  Insurance  Company,  in 
the  Supreme  Court  of  Massachusetts,  and  of  Adams  v.  Lind- 
sell,  in  the  King's  Bench,  we  quote  some  very  appropriate 
remarks  which  have  a  claim  to  attention,  made  by  Mr.  Jus« 
tice  Marcy,  in  the  Court  of  Errors  of  New  York,^  — "  The 
case  of  Adams  v.  Lindsell,  proceeds  upon,  and  affirms,  the 
principle,  that  the  willingness  to  contract,  thus  manifested,  is 
presumed  to  continue  for  the  time  limited,  and,  if  that  be  not 
indicated  by  the  offer,  until  it  is  expressly  revoked  or  coun- 
tervailed by  a  contrary  presumption.  In  that  case,  it  was 
said,  Hhe  defendants  must  be  considered  in  law  as  making, 
during  every  instant  of  time  their  letter  was  travelling,  the 


or  before  that  time  should  die,  or  lose  my  reason,  although  the  merchant,  on 
receiving  my  first  letter,  should  accept  the  offer  it  contained,  in  ignorance  of 
the  change  of  my  will,  death,  or  loss  of  reason,  there  would  be  no  contract 
between  us :  for,  as  my  will,  as  expressed  in  my  offer,  did  not  remain  un- 
changed to  the  very  period  of  its  acceptance  by  my  correspondence,  there 
was  no  such  mutual  consent,  no  such  concurrence  of  our  wills,  as  was  neces- 
sary to  complete  the  contract.''  ^*It  must  be  confessed,"  says  Mr.  Duer, 
"  that  the  case  thus  stated  by  Pothier,  while  it  fully  supports  the  decision  of 
the  Supreme  Court  of  Massachusetts,  is  wholly  irreconcilable  with  that  of 
the  King's  Bench.  The  alteration  in  will  in  the  person  who  has  proposed  to 
sell  goods  to  another,  is  as  certainly  manifested  by  his  sale  of  the  goods  to  a 
third  person,  as  by  an  express  letter  of  revocation,  and  where  both  acts  are 
equally  unknown  to  the  party  accepting,  no  reason  can  be  assigned  why 
they  should  be  differently  construed.  Such  a  revocation  is  of  no  other  use 
or  importance  than  as  evidence  of  a  change  of  intention ;  and  the  same  evi- 
dence is  furnished  by  the  sale.  Pothier,  however,  adds  certain  modifications, 
by  which  the  apparent  injustice  of  the  rule  that  he  adopts,  is  greatly  dimi- 
nished, if  not  wholly  removed.  When  a  person  who  has  accepted  an  offer 
secretly  revoked,  sustains  any  injury  or  loss  from  his  reliance  on  the  execu- 
tion of  the  contract,  he  is  entitled  to  a  full  indemnity."  It  is  evident,  Mr. 
Duer  is  of  opinion,  that  the  difference  between  the  Civil  Law,  as  interpreted 
and  qualified  by  Pothier,  and  that  adopted  by  the  King's  Bench,  in  Adams 
V.  Lindsell,  is,  in  a  great  measure  nominal.  See  Duer  on  Ins.  pp.  128, 129 ; 
and  Chiles  v.  Nelson,  7  Dana,  (Ky.)  R.  281. 
A  In  Mactire  r.  Frith,  6  Wend.  (N.  Y.)  R.  116. 
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same  identical  offer  to  the  plaintiifs ;  and  then  the  contract  is 
complete,  by  the  acceptance  of  it  by  the  latter.'  Against  the 
authority  of  the  case  of  Adams  v.  Lindsell,  we  have  urged  on 
us  a  decision  of  a  court  of  the  highest  respectability,  in  one 
of  our  sister  States.  The  case  of  McCuUoch  v.  The  Eagle 
Insurance  Company,  conflicts  in  principle,  according  to  my 
views  of  it,  with  the  case  decided  by  the  King's  Bench.  I 
should  have  been  pleased  to  see  these  tribunals  harmonize 
upon  a  question  of  no  small  importance  to  the  commercial 
world ;  and  I  have,  therefore,  deliberately  weighed  the  inge- 
nious attempts  made  to  reconcile  these  decisions  upon  this 
point;  but  these  attempts  appear  to  me  to  have  been  un- 
successful. A  refinement  which  would  distinguish  between 
a  contract  of  insurance  and  one  for  the  sale  of  goods,  in 
relation  to  the  assent  of  the  parties,  might  relieve  us  from 
the  embarrassment  which  the  different  principles  of  these 
decisions  is  calculated  to  produce ;  but  to  apply  such  a  dis- 
tinction hereafter  would  doubtless  involve  courts  in  a  stiU 
more  distressing  embarrassment.  Distinctions  which  are  not 
founded  on  a  difference  in  the  nature  of  things,  are  nqjt  enti- 
tled to  indulgence ;  they  tend  to  make  the  science  of  law  a 
collection  of  arbitrary  rules,  appealing  to  factitious  reasons 
for  their  support,  consequently,  difHcult  to  be  acquired,  and 
often  of  uncertain  application.  The  two  cases  referred  to 
should  have  applied  to  them  the  same  rules  of  law,  and  we 
are  required  to  say  what  that  rule  is."  The  learned  judge 
then  adverts  to  the  general  principles  of  law  in  respect  to 
what  makes  a  valid  contract,  and  adds, — "  Testing  the  rules 
of  law  laid  down  in  the  two  cases  to  which  I  have  referred, 
by  the  authority  of  reason,  and  the  practical  results  that  are 
likely  to  flow  from  them,  it  does  appear  to  me,  that  we  are 
not  left  at  liberty  to  hesitate  about  the  choice.  If  we  are 
inclined,  from  the  force  of  abstract  reason,  to  prefer  the  rule 
laid  down  by  the  Court  of  King's  Bench,  that  inclination  will 
be  greatly  strengthened  by  a  recurrence  to  the  opinions  of 
courts  and  jurists.     The  Common  Pleas,  in  England,  seems 
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to  me  to  have  given  their  approval^  to  the  decision  of  Adams 
t;.  Lindsell." 

§  44,  Again,  the  learned  reporter  of  McCulloch  v.  Eagle 
Insurance  Company,  has  attempted  to  distinguish  it  from 
Adams  v,  Lindsell,  principally  on  the  ground  that  a  treaty 
respecting'  insurance  is  necessarily  subject  to  contingencies 
while  it  is  forming.  There  is  certainly  no  doubt  of  this 
fact.  But  the  question,  as  C.  J.  Gibson  has  said,  ^'remains; 
when  is  it  entirely  formed  ?  Had  their  ship  returned,  says 
he,  before  the  plaintiffs  had  answered,  they  would  have  been 
at  liberty  to  decline  the  offer;  but  it  follows  not  that  they 
would  have  been  at  liberty  to  retract  an  actual  acceptance 
before  the  defendant  had  received  it."  And  the  truth  is,  this 
learned  judge  adds,  that  this  case,  and  Adams  v,  Lindsell, 
are  not  to  be  reconciled ;  and  he  regards  th6  conclusion  inevi- 
table, that  an  actual  concurrence  of  assent  at  any  particular 
moment,  is  the  ruling  circumstance,  the  time  of  communi- 
cating it  being  comparatively  unimportant.^ 

§  45.  In  the  case  of  Thayer  v.  Middlesex  Insurance  Com- 
pany, in  Massachusetts,^  although  the  case  of  McCulloch  v. 
Eagle  Insurance  Company  was  not  overruled  in  express 
terms,  yet  the  language  of  the'Court,  in  the  opinion  of  an 
eminent  jurist,^  involves  a  plain  renunciation  of  the  principle 
on  which  it  was  founded.  The  action  was  brought  upon  an 
alleged  agreement  to  insure  certain  buildings  against  fire, 
and,  upon  the  facts,  which  it  is  unnecessary  to  state,  the  Court 
arrived  at  the  conclusion,  that  the  proposal  of  the  defendants 
had  not  been  acceded  to  by  the  plaintiff  at  the  time  the  loss 


1  Routledge  v.  Grant,  6  Bing.  H.  653. 

9  Hamilton  v.  Lycoming  Mutual  Ins.  Co.  3  Watts,  (Fenn.)  R.  339.    And 
see  comments  by  Mr.  Duer,  1  Duer  on  Ins.  11. 
3  Tbayer  t;.  Middlesex  Ins.  Co.  10  Pick.  (Mass.)  R  332. 
*  I  Duer  on  Ins.  p.  121,  Note  IX. 
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had  occurred,  and  of  coarse,  that  "  there  was  no  contract  of 
insurance  between  the  parties."  Chief  Justice  Shaw,  in  de- 
livering the  opinion  of  the  Court,  after  observing,  that  an  offer 
is  not  matured  into  a  complete  and  effectual  contract  until  it 
has  been  acceded  to  by  the'  person  to  whom  it  is  made,  and 
notice  thereof,  either  actual  or  constructive,  given  to  the 
party  making  it,  in  a  subsequent  passage,  says,  —  "  It  may 
well  be  conceded,  that  when  notice  is  to  be  given  by  mail,  a 
notice  actually  put  into  the  rhail,  especially  if  forwarded  and 
beyond  the  control  or  revocation  of  the  party  making  it,  may 
be  good  notice:"  "evidently,"  says  Mr.  Duer,^  "meaning, 
that  a  notice  thus  put  into  the  mail,  and  beyond  the  control 
of  the  party,  is  valid  as  a  constructive  notice,  so  as  to  render 
the  contract  from  that  time  complete  and  effectual;  —  a  rule 
substantially  agreeing  with  that  stated  in  the  text,  (that  of 
Adams  u.  Lindsell,)  except  that  I  conceive  that  an  accept- 
ance put  into  the  mail,  from  that  time  perfects  the  contract, 
and  that  the  mere  possibility  of  its  being  withdrawn  or  re- 
voked is  not  sufficient  to  impair  its  validity." 

§  46.  The  opposing  cases  of  McCuUoch  v.  Eagle  Insur- 
ance Company,  and  Adams  v.  Lindsell,  received  the  atten- 
tion of  Gibson,  C.  J.,  in  the  Supreme  Court  of  Pennsylvania, 
in  Hamilton  v.  Lycoming  Mutual  Insurance  Company.^ 
The  facts  were,  —  On  the  22d  of  January,  1842,  the  plaintiff 
in  error  caused  a  survey  to  be  made,  by  the  agent  of  that 
company,  of  a  building  known  as  the  Clinton  Academy, 
and  made  a  written  application  to  the  agent  for  an  insur- 
ance. In  this  it  was  stated  there  was  a  flue  in  the  house 
secured  by  a  sheet-iron  collar.  On  the  same  day  he  executed 
and  delivered  to  the  agent  a  premium  note,  promising  to  pay 
in  such  sums  as  the  directors  might,  according  to  their  char- 
ter, demand.     On  this  note,  the  amount  required  to  be  paid 


1  1  Duer  on  Ins.  p.  121,  Note  IX. 

9  Hamilton  v.  Lycoming  Mutual  Ins.  Co.  5  Barr,  (Penn.)  B.  889. 
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in  cash,  together  with  the  price  of  the  policy,  was  paid,  and 
the  plaintiflf  received  from  the  agent  a  certificate  reciting  the 
application,  the  note,  and  the  payments  thereon,  and  stating 
that  01,050  "will  be  insured  on  the  property  for  five  years 
from  the  date  of  the  application,  if  the  company  approve  the 
said  applicaiion,^\  The  papers  were  transmitted  to  the  com- 
pany, and  laid  before  the  executive  committee,  who  did  not 
approve  of  the  application,  nor  issue  a  policy ;  but  the  secre- 
tary wrote  to  the  agent,  that  the  plaintiff  must  substitute  an 
earthen  collar  for  the  sheet-iron  one,  and  procure  the  assent 
or  authority  of  the  trustees  of  the  building  to  his  obtaining 
an  insurance,  and  when  the  company  were  duly  certified  that 
these  requisites  were  complied  with,  they  would  send  him  on 
the  policy.  This  consent  was  obtained  in  writing,  and  the 
required  alterations  made.  The  plaintiff  informed  the  agent 
of  these  facts,  and  requested  him  to  call  and  see  the  written 
assent,  and  that  the  requirements  had  been  complied  with. 
This  request  was  constantly  repeated  during  the  summer, 
but  not  complied  with,  owing  to  a  press  of  private  engage- 
ments. The  building  was  destroyed  by  fire,  in  April,  1843. 
After  this  the  agent  wrote  to  the  company,  stating  the  cir- 
cumstances, and  that  it  was  merely  through  his  own  neglect 
he  bad  not  called  on  the  plaintiff,  as  requested,  to  see  the  alte- 
rations. The  Court  held,  (expressly  recognizing  the  sound- 
ness of  the  decision  in  Adams  v.  Lindsell,)  that  the  company 
were  liable  —  there  was  an  acceptance  before  any  knowledge 
of  a  retraction.^ 

§  47.  The  doctrine  may  be,  therefore,  considered  to  be  well 


1  The  nature  of  a  conditional  promise  resting  on  an  executory  considera- 
tion, was  explained,  said  Gibson,  C.  J.,  in  Clark  v.  Russell,  8  Watts,  (Penn.) 
R.  217;  and  it  may  be  seen  from  it,  that  the  plaintiff  having  actually  per- 
formed what  he  had  been  requested  to  do,  was  entitled  to  have  the  policy. 
And  see  Palm's  Adm'r^.  Medina  County  Mutual  Fire  Ins.  Co.  20  Ohio  R. 
529. 
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established  in  this  country,  that  the  acceptance  of  a  written 
proposal  for  insurance  consummates  the  bargain,  provided 
the  offer  is  standing  at  the  time  of  the  acceptance.  "What 
shall  constitute  an  acceptance,  will  depend,  in  a  great  mea- 
sure, upon  circumstances;  but  it  is  certain,  that  a  mere  de- 
termination of  the  mind,  or  of  such  determination  without 
action,  can  never  be  an  acceptance.  Where  the  proposition 
is  by  letter,  the  usual  mode  of  acceptance  is  the  sending  of  a 
letter  announcing  a  consent  to  accept;  where  it  is  made  by 
a  messenger,  a  determination  to  accept,  returned  through 
him  or  by  another,  would  seem  to  be  all  the  law  requires,  if 
the  contract  may  be  consummated  without  writing.  There 
are  other  modes  which  are  equally  conclusive  on  the  parties; 
keeping  silent,  under  certain  circumstances,  is  an  assent  to  a 
proposition ;  any  thing  that  shall  amount  to  a  manifestation 
of  a  formed  determination  to  accept,  communicated  or  put 
in  the  proper  way  to  be  communicated  to  the  party  making 
the  offer,  would  doubtless  complete  the  contract ;  but  a  letter 
written  would  not  be  an  acceptance,  so  long  as  it  remained 
in  the  possession  or  under  the  control  of  the  writer.  An 
acceptance  is  the  distinct  act  of  one  party  to  the  contract,  as 
much  as  the  offer  is  of  the  other.  Such  is  the  exposition  of 
Mr.  Justice  Marcy,  and  which  had  relation  in  particular  to  a 
case  which  presented  the  following  facts :  A  joint  owner  of  a 
cargo  of  brandy,  ordered  from  France,  and  supposed  to  be  on 
the  sea,  wrote  from  St  Domingo  to  his  co-owner  in  New 
York  on  the  24th  of  December,  proposing,  that  the  latter 
should  take  the  adventure  solely  on  his  own  account;  who, 
on  the  17th  of  January,  in  answer  to  the  proposition,  said  he 
would  delay  coming  to  a  determination  until  he  again  heard 
from  the  party  making  the  offer;  and  the  owner  in  St.  Do* 
mingo,  on  the  7th  day  of  March,  acknowledged  the  receipt 
of  the  answer,  saying  he  had  noted  its  contents,  and,  on  the 
twenty-eighth  day  of  March,  by  another  letter,  confirmed  the 
offer  made  in  December;  and  the  owiyr  in  New  York,  on 
the  twenty-fifth  day  of  March,  after  the  arrival  of  tlie  brandy 
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in  port,  wrote  to  the  owner  in  St.  Domingo,  that  he  had  de- 
cided to  take  the  adventure  to  his  own  account,  and  had 
credited  him  with  the  invoice.  It  was  held,  that  the  offer  to 
sell  remained  open,  and  that  its  acceptance  on  the  25th  of 
March,  closed  the  bargain,  notwithstanding  that  the  letters 
of  the  25th  and  28th  of  March  did  not  reach  the  places  of 
their  direction  until  after  the  death  of  the  party  accepting, 
which  happened  on  the  10th  of  April.^ 

§  48.  In  Tayloe  r.  The  Merchants  Fire  Insurance  Com- 
pany, in  the  Supreme  Court  of  the  United  States,  as  lately 
asr  the  January  Term,  1850,^  the  case  in  the  court  below  was 
this:  "William  H.  Tayloe,  of  Richmond  County,  Virginia, 
applied  to  John  Minor,  the  agent  of  the  defendants,  residing 
at  Fredericksburg  in  that  State,  for  an  insurance  upon  his 
dwelling-house  to  the  amount  of  08,000  for  one  year,  and 
as  he  was  about  leaving  home  for  the  State  of  Alabama, 
desired  the  agent  to  make  the  application  in  his  behalf.  The 
application  was  made  accordingly,  under  the  date  of  2dth 
November,  1844,  and  an  answer  received  from  the  secretary 
of  the  company,  stating  that  the  risk  would  be  taken  at 
seventy  cents  on  the  thousand  dollars,  the  premium  amount- 
ing to  the  sum  of  fifty-six  dollars.  The  agent  stated  in  the 
application  to  the  company  the  reason  why  it  had  not  been 
signed  by  Tayloe ;  that  he  had  gone  to  the  State  of  Alabama 
on  business,  and  would  not  return  till  February  following; 
and  that  he  was  desired  to  communicate  to  him  at  that 
place  the  answer  of  the  company.  On  receiving  the  answer, 
the  agent  mailed  a  letter  directed  to  Tayloe,  under  date  of 
the  2d  of  December,  advising  him  of  the  terms  of  the  insur- 
ance, and  adding,  'Should' you  desire  to  effect  the  insurance, 
send  me  your  check  payable  to  my  order  for  J57,  and  the 


1  Mactire  v.  Frith,  6  Wend.  (N.  Y.)  B.  108. 

9  Tayloe  v.  Merchants  Fire  Ins.  Co.  9  How.  (U.  8.)  R.  390. 
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business  is  concluded.'     The  additional  dollar  was  added  for 
the  policy.    This  letter,  in  consequence  of  a  misdirection,  did 
not  reach  Tayloe  till  the  20th  of  the  month ;  who,  on  the 
next  day,  mailed  a  letter  in  answer  to  the  agent,  expressing 
his  assent  to  the  terms,  and  inclosing  his  check  for  the  pre- 
mium as  requested.     He  also  desired  that  the  policy  should 
be  deposited  in  the  bank  for  safe-keeping.     This  letter  of 
acceptance  was  received  on  the  31st  at  Fredericksburg  by 
the  agent,  who  mailed  a  letter  in  answer  the  next  day,  com- 
municating to  Tayloe  his  refusal  to  carry  into  effect  the 
insurance,  on  the  ground  that  his  acceptance  came  too  late, 
the  centre  building  of  the  dwelling-house  in  the  mean  time, 
on  the  22d  of  the  month,  having  been  consumed  by  fire. 
The  company,  on  being  advised  of  the  facts,  confirmed  the 
view  taken  of  the  case  by  their  agent ;  and  refused  to  issue 
the  policy,  or  pay  the  loss.     A  bill  was  filed  in  the  court 
below  by  the  insured  against  the  company,  setting  forth,  sub- 
stantially, the  above  facts,  and  praying  that  the  defendants 
might  be  decreed  to  pay  the  loss,  or  for  such  other  relief  as 
the  complainant  might  be  entitled  to.     I.  Several  objections 
were  taken  to  the  right  of  the  complainant  to  recover,  which 
the  Court  thought  necessary  to  notice  ;  but  the  principal  one 
was,  that  the  contract  of  insurance  was  not  complete  at  the 
time  the  loss  happened,  and  therefore,  that  the  risk  proposed 
to  be  assumed  had  never  attached.     Two  positions  were 
then  taken  by  the  counsel  for  the  company  for  the  purpose 
of  establishing  this  ground  of  defence.      1.    The  want  of 
notice  to  the  agent -of  the  company  of  the  acceptance  of 
the  terms  of  the  insurance ;  and,  2.  The  non-payment  of  the 
premium."     The*following  is  the  opinion  of  the  Court,  as 
delivered  by  Mr.  Justice  Nelson :  **  The  first  position  assumes 
that,  where  the  company  have  made  an  offer  through  the 
mail  to  insure  upon  certain  terms,  the  agreement  is  not  con- 
summated by  the  mere  acceptance  of  the  offer  by  the  party 
to  whom  it  is  addressed ;  that  the  contract  is  still  open  and 
incomplete  until  ihe  notice  of  acceptance  is  received ;  and 
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that  the  company  are  at  liberty  to  withdraw  the  offer  at  any 
time  before  the  arrival  of  the  notice ;  and  this  even  without 
communicating  notice  of  the  withdrawal  to  the  applicant; — 
in  other  words,  that  the  assent  of  the  company,  express  or 
implied,  after  the  acceptance  of  the  terms  proposed  by  the 
insured,  is  essential  to  a  consummation  of  the  contract. 
The  effect  of  this  construction  is,  to  leave  the  property  of  the 
the  insured  uncovered,  until  his  acceptance  of  the  offer  has 
reached  the  company,  and  has  received  their  assent;  for,  if 
the  contract  is  incomplete  until  notice  of  the  acceptance,  till 
then  the  company  may  retract  the  offer,  as  neither  party  is 
bound  until  the  negotiation  has  resulted  in  a  complete  bar- 
gain between  the  parties.  In  our  apprehension,  this  view  of 
the  transaction  is  not  in  accordance  with  the  usages  and 
practice  of  these  companies  in  taking  risks ;  nor  with  the 
understanding  of  merchants  and  other  business  men  dealing 
with  them ;  nor  with  the  principles  of  law,  settled  in  analo- 
gous cases,  governing  contracts  entered  into  by  correspond- 
dence  between  parties  residing  at  a  distance.  On  the  con- 
trary, we  are  of  opinion  that  an  offer  under  the  circumstances 
stated,  prescribing  the  terms  of  insurance,  is  intended,  and  is 
to  be  deemed,  a  valid  undertaking  on  the  part  of  the  com- 
pany, that  they  will  be  bound,  according  to  the  terms  ten- 
dered, if  an  answer  is  transmitted  in  due  course  of  mail, 
accepting  them ;  and  that  it  cannot  be  withdrawn,  unless 
the  withdrawal  reaches  the  party  to  whom  it  is  addressed 
before  his  letter  of  reply  announcing  the  acceptance  has  been 
transmitted.  This  view  of  the  effect  of  the  correspondence 
seems  to  us  to  be  but  carrying  out  the  intent  of  the  parties, 
as  plainly  manifested  by  their  acts  and  declarations.  On  the 
acceptance  of  the  terms  proposed,  transmitted  by  due  course 
of  mail  to  the  company,  the  minds  of  both  parties  have  met 
on  the  subject,  in  the  mode  contemplated  at  the  time  of 
entering  upon  the  negotiation,  and  the  contract  becomes 
complete.  The  party  to  whom  the  proposal  is  addressed  has 
a  right  to  regard  it  as  intended  as  a  continuing  offer  until  it 
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shall  have  reached  him,  and  shall  be  in  due  time  accepted  or 
rejected.  Snch  is  the  plain  import  of  the  offer.  And  besides, 
upon  any  other  view,  the  proposal  amounts  to  nothing,  as 
the  acceptance  would  be  but  the  adoption  of  the  terms  ten- 
dered, to  be,  in  turn,  proposed  by  the  applicant  to  the  com- 
pany for  their  approval  or  rejection.  For,  if  the  contract  is 
still  open  until  the  company  is  advised  of  an  acceptance,  it 
follows,  of  course,  that  the  acceptance  may  be  repudiated  at 
any  time  before  the  notice  is  received.  Nothing  is  effectually 
accomplished  by  an  act  of  acceptance.  It  is  apparent,  there- 
fore, that  such  an  interpretion  of  the  acts  of  the  parties  would 
defeat  the  object  which  both  had  in  view  in  entering  upon 
the  correspondence.  The  fallacy  of  the  argument,  in  our 
judgment,  consists  in  the  assumption,  that  the  contract  can- 
not be  consummated  without  a  knowledge  on  the  part  of  the 
company  that  the  offer  has  been  accepted.  This  is  the  point 
of  the  objection.  But  a  little  reflection  will  show,  that,  in 
all  cases  of  contracts  entered  into  between  parties  at  a  dis- 
tance by  correspondence,  it  is  impossible  that  both  should 
have  a  knowledge  of  it  the  moment  it  becomes  complete. 
This  can  only  exist  where  both  parties  are  present.  The 
position  may  be  illustrated  by  the  case  before  us.  If  the 
contract  becamie  complete,  as  we  think  it  did,  on  the  accept- 
ance of  the  offer  by  the  applicant,  on  the  21st  of  December, 
1844,  the  company,  of  course,  could  have  no  knowledge  of  it 
until  the  letter  of  acceptance  reached  the  agent,  on  the  31st 
of  the  month ;  and,  on  the  other  hand,  upon  the  hypothesis 
it  was  not  complete  until  notice  of  the  acceptance,  and  then 
became  so,  the  applicant  could  have  no  knowledge  of  it  at 
the  time  it  took  effect  In  either  aspect,  and,  indeed,  in  any 
aspect  in  which  the  case  can  be  presented,  one  of  the  parties 
must  be  unadvised  of  the  time  when  the  contract  takes  effect, 
as  its  consummation  must  depend  upon  the  act  of  one  of 
them  in  the  absence  of  the  other.  The  negotiation  being 
carried  on  through  the  mail,  the  offer  and  acceptance  cannot 
occur  at  the  same  moment  of  time ;  nor,  for  the  same  reason, 
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can  the  meeting  of  the  minds  of  the  parties  on  the  subject  be 
known  by  each  at  the  moment  of  concurrence;  the  accept- 
ance must  succeed  the  offer  after  the  lapse  of  some  interval 
of  time ;  and,  if  the  process  is  to  be  carried  farther  in  order  to 
complete  the  bargain,  and  notice  of  the  acceptance  must  be 
received,  the  only  effect  is  to  reverse  the  position  of  the  par- 
ties, changing  the  knowledge  of  the  completion  from  the  one 
party  to  the  other.  It  is  obviously  impossible,  therefore, 
under  the  circumstances  stated,  ever  to  perfect  a  contract  by 
correspondence,  if  a  knowledge  of  both  parties  at  the  moment 
they  become  bound  is  an  essential  element  in  making  out 
the  obligation.  And  as  it  must  take  effect,  if  effect  is  given 
at  all  to  an  endeavor  to  enter  into  a  contract  by  correspond- 
ence, in  the  absence  of  the  knowledge  of  one  of  the  parties 
at  the  time  of  its  consummation,  it  seems  to  us  more  consist- 
ent with  the  acts  and  declarations  of  the  parties,  to  consider 
it  complete  on  the  transmission  of  the  acceptance  of  the  offer 
in  the  way  they  themselves  contemplated ;  instead  of  post- 
poning its  completion  till  notice  of  such  acceptance  has  been 
received  and  assented  to  by  the  company.  For  why  make 
the  offer,  unless  intended  that  an  assent  to  its  terms  should 
bind  them?  And  why  require  any  further  assent  on  their 
part,  after  an  unconditional  acceptance  by  the  party  to  whom 
it  is  addressed  ?  We  have  said  that  this  view  is  in  accord- 
ance with  the  usages  and  practice  of  these  companies,  as 
well  as  with  the  general  principles  of  law  governing  contracts 
entered  into  by  absent  parties.  In  the  instructions  of  this 
company  to  their  agent  at  Fredericksburg,  he  is  advised  to 
transmit  all  applications  for  insurance  to  the  ofHce  for  con- 
sideration; and  that,  upon  the  receipt  of  an  answer,  if  the 
applicant  accepts  the  terms,  tl  e  contract  is  considered  com- 
plete without  waiting  to  communicate  the  acceptance  to  the 
company;  and  the  policy  to  be  thereafter  issued  is  to  bear 
date  from  the  time  of  the  acceptance.  The  company  desire 
no  further  communication  on  the  subject,  after  they  have 
settled  upon  the  terms  of  the  risk,  and  sent  them  for  the 
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inspection  of  the  applicant,  in  order  to  the  consummation  of 
the  bargain.  The  communication  of  the  acceptance  by  the 
agent  afterwards  is  to  enable  them  to  make  out  the  policy. 
The  contract  is  regarded  as  complete  on  the  acceptance  of 
the  terms.  This  appears,  also,  to  have  been  the  understand- 
ing of  the  agent;  for,  on  communicating  to  the  insured  the 
terms  received  from  the  company,  he  observes,  *  Should  you 
desire  to  effect  the  above  insurance,  send  me  your  check  pay- 
able to  my  order  for  fifty-seven  dollars,  and  the  business  is 
concluded;'  obviously  enough  importing,  that  no  other  step 
would  be  necessary  to  give  effect  to  the  insurance  of  the 
property  upon  the  terms  stated.  The  cases  of  Adams  v. 
Linsdell,  1  Barn.  &  Aid.  681,  and  Mactire's  Adm'rs  v.  Frith, 
6  Wend.  104,  are  authorities  to  show  that  the  above  view  is 
in  conformity  with  the  general  principles  of  law  governing 
the  formation  of  all  contracts  entered  into  between  parties 
residing  at  a  distance  by  means  of  correspondence.  The 
unqualified  acceptance  by  the  one  of  the  terms  proposed  by 
the  other,  transmitted  by  due  course  of  mail,  is.  regarded  as 
closing  the  bargain,  from  the  time  of  the  transmission  of  the 
acceptance." 

§  49.  One  of  the  objections  to  the  claim  in  the  above  case 
was  the  non-payment  of  the  premium ;  and  the  Court,  by 
Mr.  Justice  Nelson,  said,  —  "One  of  the  conditions  annexed 
to  the  policies  of  the  company  is,  that  no  insurance  will  be 
considered  as  made  or  binding  until  the  premium  be  actu- 
ally paid ;  and  one  of  ^e  instructions  to  the  agent  was,  that 
no  credit  should  be  given  for  premiums  under  any  circum- 
stances. But  the  answer  to  this  objection  is,  that  the  pre- 
mium, in  judgment  of  law,  was  actually  paid  at  the  time  the 
contract  became  complete.  The  mode  of  payment  had  not 
been  prescribed  by  the  company,  whether  in  specie,  bills  of  a 
particular  bank,  or  otherwise ;  the  agent,  therefore,  was  at 
liberty  to  exercise  a  discretion  in  the  matter,  and  prescribe 
the  mode  of  payment;  and,  accordingly,  we  find  him  direct- 
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ing,  in  this  case,  that  it  may  be  paid  by  a  check  payable  to 
his  order  for  the  amount  It  is  admitted  that  the  insured 
had  funds  in  the  bank  upon  which  it  was  drawn,  at  all  times 
from  the  date  of  the  check  till  it  was  received  by  the  agent, 
sufficient  to  meet  it;  and  that  it  would  have  been  paid  on 
presentment  It  is  not  doubted,  that,  if  the  check  for  the 
premium  had  been  received  by  the  agent  from  the  hands  of 
the  insured,  it  would  have  been  sufficient;  and  in  the  view 
we  have  taken  of  the  case,  the  transmission  of  it  by  mail, 
according  to  the  directions  given,  amounts,  in  judgment  of 
law,  to  the  same  thing.  Doubtless,  if  the  check  had  been 
lost  or  destroyed  in  the  transmission,  the  insured  would  have 
been  bound  to  make  it  good ;  but  the  agent,  in  this  respect, 
trusted  to  his  responsibility,  having  full  confidence  in  his 
ability  and  good  faith  in  the  transaction." 

§  50.  An  agreement  was  made  with  the  president  of  an 
insurance  company  to  insure  the  buildings  of  the  assured, 
and  the  president  made  a  brief  memorandum  of  the  terms  of 
the  agreement,  upon  the  application  book  of  the  company, 
but  no  policy  was  made  out  pursuant  to  such  agreement, 
because  the  assured  gave  notice  to  the  company,  that  he 
wished  to  have  the  risk  differently  apportioned,  and  no  pre- 
mium was  paid  or  secured,  nor  was  the  premium  charged  to 
the  assured ;  and  the  assured  was  notified  that  he  must  come 
to  the  office  and  settle  the  business,  or  the  company  would 
not  consider  itself  liable  in  case  of  loss,  but  the  assured  did 
not  call,  nor  did  he  pay  or  secure  the  premium.  It  was  held, 
that  the  agreement  to  insure  was  not  a  consummated  con- 
tract, and  that  the  company,  therefore,  was  not  liable  for  a 
loss  whiah  subsequently  occurred.  Both  parties,  said  Chan- 
cellor Walworth,  unquestionably  understood,  that  if  a  loss 
should  occut  before  the  insurance  could  be  consummated  in 
the  usual  form,  the  company  would  be  liable  therefor ;  but  as 
there  was  no  agreement  to  give  credit  for  the  premium,  and 
no  implied  agreement  for  a  credit  beyond  the  time  which 
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was  necessary  to  prepare  the  policy,  the  neglect  to  pay  the 
premium,  after  request,  to  complete  the  assurance,  was  of 
itself  an  abandonment  of  the  agreement,  which  deprived  the 
applicant  of  all  right  to  claim  payment  for  the  subsequent 
loss,  either  at  law  or  in  equity.^ 

§  51.  2dly.  Of  the  duration  of  a  fire  policy.  It  has  been 
said,  thatj  in  marine  insurance,  there  are  many  occasions  on 
which  it  is  important  to  determine  whether  the  policy  makes 
one  entire  risk  or  several  risks,  determinable  at  several  points 
in  the  voyage;  and  so  in  fire  insurance,  many  important  con- 
clusions depend  on  the  solution  of  the  question,  whether  the 
risk  is  one  and  entire  during  the  period  mentioned  in  the 
policy,  or  separable  into  yearly  renewable  insurances.^  It 
has  been  supposed  in  England,^  that  under  a  fire  policy  the 
insurance  annually  recommences  and  is  renewed,  and  that 
these  yearly  renewals  cannot  be  considered  as  forming  to- 
gether one  original,  entire  insurance.  There,  in  a  policy  of 
fire  insurance,  (to  save  the  expense  of  a  new  stamp  for  a 
policy,)  it  is  generally  declared,  that  if  the  premiums  are  paid 
yearly,  and  if  the  directors  accept  the  same,  the  money  named 
in  the  policy  shall  be  paid  to  the  assured  whenever  a  loss 
occurs.  It  is  there  also  understood  or  declared  by  insurance 
companies,  that  fifteen  days  beyond  the  expiration  of  the 
year,  shall  be  allowed  for  payment  of  the  next  annual  pre- 
mium. The  question,  therefore,  has  been  whether  the  allow- 
ance of  these  fifteen  days  forms  a  condition  uniting  with  the 
original  contract,  so  as  to  form  a  new  contract,  namely,  that 
the  insurance  shall  continue  from  year  to  year  if  the  future 
annual  premiums  be  paid  within  fifteen  days  from  the  expi- 
ration of  the  preceding  year  ?  It  was  decided  in  a  case  upon 
this  practice  of  allowing  fifteen  days  beyond  the  expiration 


1  Sandford  Trust  Fire  Ins.  Co.  11  Paige,  (N.  Y.)  Ch.  R.  647. 
9  Beaumont  on  Ins.  11.  3  Jbid. 
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of  the  period  of  insurance,  that  if  a  loss  happened  within  the 
fifteen  days,  the  premium  being  then  unpaid,  but  tendered 
afterwards  before  the  fifteen  days  expired,  the  insurance  was 
at  an  end.^  In  this  case,  the  agreement  under  which  the 
plaintiffs  were  insured,  they  stipulated  that  they  would  pay 
half  yearly,  namely,  on  the  lOtb  of  June  and  on  the  10th  of 
December,  the  sum  of  iH  IO5.,  and  that  they  would,  as  long 
as  the  managers  agreed  to  accept  the  same^  make  their  pay- 
ments within  fifteen  days  after  the  day  limited.  The  insur- 
ers were  held  not  liable  because  they  and  the  assured  had 
not  agreed  for  the  next  half  year  when  the  loss  happened, 
and  because  it  would  be  unjust  that  the  assured  should  have 
the  interval  to  consider  w^bether  or  not  he  would  insure  for 
the  next  half  year;  if  no  loss  happened  during  the  fifteen 
days,  he  might  not  insure,  but  in  the  event  of  a  loss  during 
that  period  be  would  insure  after  it  happened.  In  order  to 
make  the  insurers  liable,  as  on  a  contract,  both  the  contract- 
ing parties  must  be  bound ;  whereas,  according  to  the  con- 
struction claimed  by  the  assured,  only  the  insurers  were 
bound  for  the  fifteen  days.  One  object  of  the  insurers  was 
to  have  the  policy  continued  ;  and  to  induce  the  assured  to 
pay  the  premium  at  an  early  period  within  the  fifteen  days, 
he  was  to  be  at  his  own  risk  between  the  time  when  the  for- 
mer insurance  expired,  and  the  beginning  of  the  new  insur- 
ance. In  a  subsequent  case  upon  this  practice  of  allowing 
fifteen  days,  which  was  tried  before  Lord  EUenborough,^  it 
was  decided  that  where  the  rate  of  premium  was  altered  by 
the  insurers,  and  notice  thereof  given  to  the  assured,  and  a 
refusal  on  his  part  to  pay  the  increased  premium,  then  a  loss 
having  happened  within  the  fifteen  days,  and  tender  of  the 
increased  premium  having  been  made  after  the  loss,  and 
within  the  fifteen  days,  the  insurers  were  not  bound  to  accept 
the  premium;  and  that,  by  the  former  refusal  and  actual 
non-payment  of  the  premium  at  the  time  of  the  loss  the  in- 

^  Tarleton  v.  Stainforth,  5  T.  R  695.    9  SaLyin  v.  Jones,  6  East,  B.  571. 


.# 


98  LAW  OF  FIRE  INSURANCE.  [CH.  HI. 

surance  was  determined,  and  no  sum  recoverable  for  the  loss. 
But  in  case  there  is  no  notice  to  determine  the  policy,  or  to 
increase  the  premium,  or  in  case  the  original  policy  was  for 
a  special  period  without  any  power  of  renewal,  (conditional 
or  absolute,)  then  the  insurance  is  considered  as  continuing 
for  that  special  period,  or  from  year  to  year.^ 

§  52.  A  policy  of  insurance  executed  by  a  fire  insurance 
company,  under  their  seal,  for  the  term  of  one  year,  contained 
a  clause  that  persons  desirous  of  continuing  their  insurances, 
might  do  so  by  a  timely  payment  of  the  premium,  without 
being  subject  to  any  charge  for  the  policy.  The  insurance 
was  continued  from  year  to  year  by  indorsements  on  the 
policy,  which  were  not  under  seal.  It  was  held,  that  those 
indorsements  did  not  continue  the  instrument  as  a  specialty ; 
and,  therefor.e,  that  an  action  of  covenant  would  not  lie  to 
recover  for  a  loss  incurred  after  the  expiration  of  the  first 
term.  The  plaintiff,  Chief  J.  Gibson  was  of  opinion,  might 
have  demanded  a  policy  in  conformity  with  the  clause;  a 
covenant  that  bills  or  notes  to  be  drawn,  should  have  the 
qualities  of  specialties,  would  not  make  them  so,  or  confound 
the  settled  distinctions  of  the  law.  "If  the  payment  of  a 
further  premium,"  said  the  learned  judge,  "cannot  make  the 


1  Beaumont  on  Ins.  IS.  As  an  appendage  to  these  illustrations  of  the  law, 
James,  in  his  work  on  Life  and  Fire  Insurance,  p.  78,  says :  "  We  may  men- 
tion a  circumstance  which  came  within  our  notice  about  five  years  since,  and 
one  highly  honorable  to  a  leading  fire  assurance  company  of  the  city.  A 
gentleman  residing  in  the  neighborhood  of  the  West  End,  by  pure  accident 
omitted  to  pay  his  fire  premiums  on  the  last  of  the  fifteen  days  allowed  for 
its  renewal,  and  on  the  day  following  proceded  to  the  office,  but  was,  on  his 
way,  prevented  by  other  business  from  arriving  there  until  near  four  o'clock, 
when  he  tendered  the  premium,  which  was  duly  accepted  without  any  re- 
mark whatever.  After  the  receipt  had  been  given  to  him  the  gentleman 
was  informed  that,  since  his  leaving  home,  an  accident  had  occurred  at  his 
house  and  damage  done  to  a  considerable  extent,  and  as  a  compensation  for 
which  a  check  was  then  placed  in  his  hands  for  an  adequate  amount  Such 
admirable  conduct  needs  no  comment" 
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old  policy  a  new  one,  what  is  the  effect  of  it  ?  Precisely  the 
effect  of  an  order  to  insure,  and  no  more.  The  plaintiff  might 
have  demanded  a  policy  in  conformity  to  the  clause,  and  have 
maintained  an  action  for  a  breach  of  it."  ^ 

§  53.  A'  difference  at  one  time  existed  between  policies  ex- 
pressed to  be  granted  for  a  certain  period  "from  the  day  of 
the  date"  and  "from  the  date,"  which  gave  rise  to  the  words 
"  both  inclusive."  Thus,  Lord  Chief  Justice  Holt  held,  that 
"from  the  day  of  the  date"  excludes  the  day,  but  "from  the 
date"  includes  it^  But  this  distinction  is  exploded,  and  it  is 
now  considered,  that  these  expressions  mean  the  same  thing. 
In  Pugh  V.  The  Duke  of  Leeds,*  it  was  held  by  the  Court  of 
King's  Bench  unanimously,  and  after  great  deliberation,  that 
the  words  "from  the  date"  and  "from  the  day  of  the  date," 
mean  the  same  thing;  and  that  they  are  to  be  taken  to  be 
inclusive  or  exclusive,  according  to  the  context  or  subject- 
matter.  "Although,"  says  Park,  "it  will  appear  that  no  diffi- 
culty could  occur  on  such  a  point  at  the  present  day,  yet  it 
is  usual,  in  order  to  prevent  disputes,  to  insert  the  words  first 
and  last  days  included^  in  modern  policies."  ^ 

§  54.  The  charter  to  a  fire  insurance  company  provided, 
that  where  any  property  insured  should  be  alienated  by  sale, 
or  otherwise,  the  policy  shall  become  void,  and  be  surren- 
dered to  be  cancelled.  An  alienation  of  the  property,  pre- 
ceding its  destruction  by  fire,  was  made  by  the  assured,  so 
that  when  the  fire  occurred,  the  policy  was  a  mere  nullity. 
It  was  said,  however,  that  the  company,  with  full  knowledge 
of  the  alienation,  exacted  and  received  payment  of  a  part  of 
his  deposit  note  for  the  purpose  of  meeting  losses  which 


1  Luciani  v.  American  Fire  Ins.  Co.  2  Wliart.  (Penn.)  R  167.    See  ante, 
§  34,  et  seq. 
s  Sir  R.  Howard's  case,  2  Salk.  R.  625. 

3  Pugh  r.  The  Duke  of  Leeds,  Cowp.  R.  714. 

4  Park  on  Ins.  486. 
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occurred  subsequent  to  the  alienation,  and  that,  therefore, 
there  was  a  waiver  of  the  forfeiture.  But  it  was  held,  that 
although  the  policy  became  void  by  the  alienation  of  the 
property  insured,  it  did  not  follow,  that  the  deposit  note  of 
the  assured  was  also  void.  On  the  contrary,  until  he  surren- 
dered his  policy,  and  paid  his  proportion  of  all  losses  which 
occurred  "  prior  to  such  surrender,"  the  deposit  note  remained 
obligatory  upon  him.  The  assured  did  not  pretend,  that  he 
had  surrendered  his  policy  previous  to  the  assessment  upon 
him ;  and  he  was,  therefore,  held  liable  to  pay  his  proportion 
of  the  losses  for  which  the  assessment  was  made ;  the  acts 
of  the  company,  instead  of  evincing  an  intention  to  affirm 
the  existence  of  the  policy,  were  perfectly  consistent  with 
their  right  to  treat  it  as  void.^ 


1  Neely  v,  Onondago  County  Mutual  Ins.  Co.  7  Hill,  (N.  T.)  R.  49.    See 
po8t^  Chap.  XXL 
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CHAPTER  IV. 


OF  THB  UnCEBEST  OF  THB  ASSTJKED. 


•     •         • 


§  55.  It  has  been  made  to  appear,  that  policies  of  ins^lr* 
ance  founded  upon  a  mere  hope  and  expectation,  and  without 
some  ifUeresty  die  objectionable  as  a  species  of  gaming^  and 
so  have  been  called  wager  policies;  that  every  species  of 
gambling  policy  and  all  actions  upon  a  wager  or  bet  are 
reprobated ;  that  they  have  been  expressly  prohibited  in  Eng- 
land, by  the  statute  of  19  Geo.  2,  c.  37,  and  that  they  have 
been  adjudged  illegal,  in  this  country,  upon  the  principles  of 
that  statute,  without  an  acknowledgment  of  it  as  authority.^ 


1  See  ante,  Introd.  §  18  tf<  teq.  '*It  has  been  flometimes  practised,"  says 
Magens,  **'  when  a  lottery  was  on  foot,  to  insure  a  certain  premium,  that  a 
ticket  should  not  be  drawn  a  blank*;  and  if  it  was,  that  the  insurer  should 
pay  for  that  ticket  a  sum  agreed  on.  If  neither  the  insurer  nor  the  insured 
were  any  ways  concerned  in  the  management  of  the  lottery,  so  as  to  give 
room  for  a  suspicion  of  collusion  of  fraudulent  dealing,  we  do  not  perceiye 
any  great  harm  in  this ;  provided  moreoTer,  that  they  acted  openly,  and  the 
advantage  and  disadvantage  of  the  chance  were  visible.  For  instance,  if 
five  persons  should  risk  £100  each,  to  be  determined  by  one  ticket  to  which 
of  them  the  £500  should  belong;  there  could  be  no  harm  for  an  insurer  to 
ofier  any  one  of  them  to  restore  to  him  his  £100,  if  he  should  be  a  loser, 
provided  he  paid  £82  for  the  risk.  And  it  is  very  plain  that  if  all  five  paid 
£82  to  the  insurer,  he  would  have  £10  clear  profit  without  running  any 
risk."  1  Magens,  Essay  on  Insurance,  published  in  1 755,  §  28.  The  author 
adds, — *'Our  insurance  companies  in  London  would  doubtless  have  been 
greatly  benefited  had  they  been  permitted  (in  the  lottery  of  1758)  to  insure 
at  a  premium  of  £2}  to  make  good  whatever  prize  a  certain  number  pitched 
on  by  the  insured  should  produce ;  for  if  every  number  had  been  insured  at 
that  rate,  the  insurers  would  have  gained  only  a  sixth  less  than  the  govern- 
ment raised  by  the  lottery ;  and  the  insured  would  have  had  the  same  chance 
for  £2^  as  others  that  took  tickets  at  £8.    We  only  remark  this  by  the  by," 

9* 
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Bat  policies  of  fire  insttfanc^,  without  interest,  are  peculiarly 
and  extremely  hazanfojjfcf  by  reason  of  the  temptation  they 
hold  out  to  the  nefeti^ous  commission  of  wilful  fire,  or  arsoitj 
which  necessarily  is  attended  with  peril  of  the  most  deplora- 
ble kind  .to. -u* whole  neighborhood.^  Therefore,  it  has  been,' 
that  9,  mote  rigorous  construction  prevailed  in  England,  in 

ca96  of  fire  insurance  without  interest,  than  on  marine  insur- 

*  •  •  • 

'apc^' previous  to  the  above-mentioned  statute.  <<I  da  not 
find,"  says  Marshall,^  ^Hhat  it  has  ever  been  a  practice  to 
make  insurance  against  fire,  avowedly  without  interest ;  the 
probable  consequences  of  such  insurances  would  afford  a 
powerful  argument  against  the  legality  of  any  insurance 
without  interest,  at  common  law."  Lord  Hard^icke,  in 
1734,  declared  it  to  be  necessary,  that  the  party  assured 
against  fire,  should  have  an  interest  at  the  time  of  insuring 
and  at  the  time  the  fire  happens  ;^  and  upon  that  occasion, 
he  said, — "  Not  longer  ago  than  when  I  first  sat  in  the  Court 
of  King's  Bench,  I  have  heard  these  insurances  called  *  fraud- 
ulent;' but  though  inconveniences  may  have  arisen  from 
these  words,  [interest  and  no  interest  inserted  in  policies,]  yet 
some  inconvenience  too  may  arise  on  the  other  side,  because 
if  any  person  may  insure,  whether  he  has  a  property  or  not, 
it  may  be  a  temptation  to  burn  houses  to  receive  the  benefit 
of  the  policy.  By  the  first  clause  in  the  deed  of  contribution 
in  1696,  the  year  this  society,  called  *The  Hand-in-Hand 


says  our  author,  "  as  it  is  not  to  be  expected  that  any  association  or  commu- 
nity of  men  should  have  the  same  liberty  as  the  legislature  has,  to  impose  a 
tax  or  penalty  on  the  folly  of  gaming j  for  so  it  may,  with  great  jostice,  be 
caQed." 

1  1  Bell,  Comm.  540;  8  Kent,  Comm.  871;  Stetson  v.  Mutnal  Fire  Ins. 
Co.  4  Mass.  R.  280 ;  Sinft  v.  Yennont  Mutual  Fire  Ins.  Co.  18  Yt  K  805 ; 
Murdock  v,  Chenango  Mutual  Ins.  Co.  2  Comst  (N.  Y.)  R.  210;  Howard 
V,  Albany  Ins.  Co.  8  Denio,  (K.  Y.)  B.  801 ;  De  Balle  v.  Fenni^lyania  Ins. 
Co.  4  Whart  (Fenn.)  B.  60. 

s  2  Marsh,  on  Ins.  787. 

8  Sadlers  Co^  v.  Badcock,  2  Atk.  B.  554. 
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Office,'  incorporated  themselves,  the  society  are  to  make 
satisfaction  in  case  of  any  loss  by  fire.  To  whom  and  for 
what  loss,  are  they  to  make  satis&ction  ?  Why  to  the  per- 
son  insured,  and  for  the  loss  he  may  have  sustained ;  for  it 
cannot  properly  be  called  insuring  the  thiTigy  for  there  is  no 
possibility  of  doing  it,  and,  therefore  must  mean  insuring 
the  person  firom  damage."  Lord  Chancellor  King  also,  pre- 
viously, (in  1721,)  in  Lynch  v.  Dalzell,^  held  an  insurance 
against  fire,  without  an  interest  in  the  property  lost,  at  the 
time  of  insuring  and  at  the  time  of  the  loss,  was  void  even 
at  common  law. 

^  55  a.  It  is  understood  that  a  wager  policy  is  not  held 
void  because  it  is  without  consideration^  or  unequal  between 
the  parties ;  but  because,  as  has  been  stated,  it  is  contrary  to 
public  policy;  and  because,  as  ChanceUor  Kent  has  said, 
^Hhe  law  has  been  thought  to  descend  from  its  dignity  when 
it  lends  its  aid  to  recover  the  fruits  of  an  idle  and  frivolous 
wager  upon  any  subject"  ^  Independently  of  these  consid^- 
ations,  Mr.  C.  J.  Shaw  says, — "  If  an  insurance  were  made 
on  a  subject  in  which  the  assured  has  no  pecuniary  interest 
— although  in  other  respects  he  may  be  deeply  concerned  in  it^ 
and  on  UkU  ground  be  willing  to  pay  a  fair  premium— -made 
with  a  full  knowledge  of  all  the  circumstances,  by  both  «par« 
ties,  without  coercion  or  fraud,  we  cannot  perceive  why  it 
would  not  be  valid  as  between  the  parties.  But  upon  the 
strong  objections,  on  grounds  of  public  policy,  to  all  gaming 
contracts,  and  especially  to  contracts  which  would  create  a 
temptation  to  destroy  life  or  property,  such  policies,  without 
interest,  are  justly  held  to  be  void."  ^  A  policy  of  insurance 
entered  into  without  interest  is  not  a  gaming  contract  within 
the  purview  of  the  act  of  Massachusetts  respecting  gaming 


1  Lynch  v.  DalieU,  8  Bro.  P.  C.  487. 

>  See  anU^  Introd.  §  SO. 

3  King  V.  State  Mutual  Fire  Luu  Co.  7  Gosh.  (Maes.)  R.  p.  10. 
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contracts.  Still  although  it  is  neither  within  the  words  nor 
within  the  intent  of  that  act,  and  there  is  no  act  of  that  State 
which  does  prohibit  gaming  contracts  in  terms,  yet  they  are 
considered  to  be  prohibited  by  the  common  law.^  Such  was 
the  doctrine  of  the  Supreme  Court  of  the  State  in  Amory 
V.  Gilman.^  The  first  section  of  the  act  incorporating  the 
Mutual  Fire  Insurance  Company,  in  the  State  of  Maryland, 
conferred  "full  power  and  authority  to  make  insurances  on 
any  kind  of  property  against  loss  or  damage  by  fire."  It  was 
held,  that,  by  this  section,  the  company  have  the  power  to 
insure  both  real  and  personal  estate,  and  all  such  interests  in 
either  as  the  well  settled  principles  of  law  recognize  to  be 
inseparable  interests.^ 

§  56.  Marshall,  in  his  Treatise  on  Insurance,^  considers,  as 
it  has  so  been  by  others  considered,^  that  it  would  be  ex* 
tremely  difficult  to  afford  any  accurate  definition  of  "insur- 
able interest."  The  complicated  rights  which  different  per- 
sons may  have  in  the  same  thing,  require,  that  not  only 
those  persons  who  have  an  absolute  property,  but  those  per- 
sons also,  who  have  a  limited  interest  therein,  may  be  at 
liberty  to  obtain  indemnity  by  insurance.  Accordingly,  it  is 
recognized  in  this  department  of  the  law,  that  almost  any 
quaiified  property  in  the  thing  insured,  or  even  any  reason- 
able expectation  of  profit  or  advantage  to  be  derived  from  it, 
may  be  the  subject  of  this  species  of  contract ;  certainly  if 
it  be  founded  in  some  legal  or  equitable  title.^    But  as  the 


1  Alsop  V.  Commercial  Ins.  Co.  1  Sumner,  (Cir.  Ct.)  R.  450. 
3  Amory  v.  pilman,  2  Mass.  R.  1. 

3  Allen  V.  Mutual  Fire  Ins.  Co.  2  Mill.  (Md.)  R.  Ill,  (Ct  of  Appeals.) 

4  1  Marsh,  on  Ins.  105. 

6  See  Miltenberger  w.  Beacom,  9  Barr,  (Penn.)  196.' 

6  Marshall  cites  the  following  case :  If  a  merchant  abroad,  in  order  to 
secure  the  payment  of  a  debt  due  to  his  correspondent  in  England,  mort- 
gage to  him  his  interest  in  certain  gooQs  and  freight;  the  correspondent, 
after  the  mortgage  becomes  absolute,  may  injure  the  legal  interest  on  his 
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contract  of  insarance  is  one  of  indemniip  against  losses  and 
disadvantages,  an  insurable  interest  may  be  proved  in  the 
assured  without  the  evidence  of  any  legal  or  equitable  title 
to  the  property  insured.^  It  is  very  clear,  that  the  term  inte* 
resty  as  used  in  application  to  the  right  to  insure,  does  not 
necessarily  imply  property  ;^  and  one  of  the  difficulties  in  the 
argument  in  a  case  before  Mr.  Justice  Story ,^  was  in  likening 
an  insurable  interest  to  any  other  interest  in  property.  Still 
the  line  of  distinction  between  wager  policies  and  those 
coupled  with  an  interest,  as  was  said  by  Hubbard,  J.,  in 
Putnam  v.  Mercantile  Insurance  Company,^  *'  must  be  drawn 
somewhere." 

§  57.  The  general  doctrine,  that  any  interest  in  the  subject- 


own  account,  or  the  equitable  interest  on  account  of  the  mortgagor.  Per 
Ashhurst,  in  Smith  v.  Lascelles,  2  T.  R.  188.  See  also  Grant  v,  Parkinson, 
Park  on  Ins.  267. 

1  Putnam  v.  Mercantile  Ins.  Co.  6  Mete  (Mass.)  R.  886.  "Insurance," 
says  Mr.  Justice  Lawrence,  "being  a  contract  of  indemnity ,  cannot  be  said 
to  be  extended  beyond  what  the  design  of  such  a  species  of  contract  will 
embrace ;  if  it  be  applied  to  protect  men  from  those  losses  and  disadvantages 
which,  but  for  the  perib  insured  against,  the  assured  would  not  suffer." '  The 
learned  judge  then  proceeds  to  class  ^insurable  interests,"  as  "things  imme- 
diately subjected  to  the  perils  insured  against,"  and  "advantages  to  arise  from 
the  arrival  of  those'  things  at  their  destined  port"  Barclay  v.  Cousens, 
2  East,  R.  546.  "It  appears  to  us,"  say  the  Supreme  Court  of  Massachu- 
setts, "  that  the  claim  of  the  pUintiff  to  recover  in  this  action  is  founded 
upon  an  entire  misapprehension  of  the  nature  and  legal  effect  of  the  con- 
tract of  insurance.  An  insurance  of  buildings  agvdnst  loss  by  fire,  although 
in  popular  language  it  may  be  called  an  insurance  of  the  estate,  is  in  effect 
a  contract  of  indemnity,  with  an  owner  or  other  person  having  interest  in 
the  preservation  of  the  buildings."    Wilson  v,  HiU,  S  Mete.  (Mass.)  R  66. 

2  Lucina  v.  Crawford,  2  New  R.  814  ;  Buck  v,  Chesapeake  Ins.  Co.  1  Pe- 
ters, (U.  S.)  R.  168. 

8  Hancock  v.  Fishing  Ins.  Co.  8  Sumner,  (Cir.  Ct)  R.  182. 

4  Putnam  v.  Mercantile  Ins.  Co.  6  Mete.  (Mass.)  R.  886.  And  see  Ho^ 
brook  V.  American  Ins.  Co.  1  Curtis,  (Cir.  Ct.)  R.  198 ;  Hill  v.  La  Fayette 
Ins.  Co.  2  Gibbs,  (Mich.)  R.  476. 
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matter  insured,  is  sufficient  to  sustain  an  insurance  of  real 
estate^  is  one  which  has  been  fully  sustained.^  A  person 
seized  of  land  under  a  title  by  disseisin^  may  be  considered 
as  the  owner ;  especially  if  the  disseisee's  right  of  entry  has 
been  taken  away ;  for  if  the  disseisee  has  not  a  right  to  enter, 
but  only  a  right  of  action,  he  is  not  the  absolute  owner  of 
the  land.  The  disseisor  is  the  owner,  though  his  title  may 
be  defeasible.^  So  where  a  lessor  on  ground  rent  has  entered 
for  the  arrears^  under  a  covenant  that  he  may  hold  until  the 
arrears  are  paid,  and  states  an  account  with  the  sub-lessees 
of  the  rents  received,  in  which  he  charges  them  with  the  pre- 
mium ;  it  is  a  question  for  the  jury,  whether  he  intended  the 
insurance  to  cover  their  interest,  though  they  have  objected 
to  the  account  generally.  The  lessor's  relation  to  the  pro- 
perty is,  in  principle,  similar  to  that  of  the  possessor  of  a 
qualified  interest  in  the  premises,  subject  to  defeasance,  as 
for  instance,  a  disseisor.^ 


1  S  Kent,  Comm.  871 ;  2  Amer.  Lead.  Cases,  421 ;  Blxley  v.  Franklin  Ins. 
Co.  8  Pick.  (Mass.)  R.  86 ;  Fletcher  v.  Commercial  Ins.  Co.  18  Pick.  (Mass.) 
R.  417;  Smith  t?.  Vermont  Mutual  Fire  Ins.  Co.  18  Vt  R.  805;  Franklin 
Ins.  Co.  V.  Drake,  2  B.  Mon.  (Ey.)  R.  471 ;  and  see  2  Marsh,  on  Ins.  789 ; 
Brough  v.  Higgins,  2  Gratt  (Va.)  R.  408. 

9  Cuny  V.  Conunonwealth  Ins.  Co.  10  Pick.  (Mass.)  R.  585.  The  facts  in 
this  case  we're  these :  E.  L.,  having  bought  a  shop,  placed  it  upon  his  father's 
land,  and  occupied  it  as  his  dwelling-house.  He  died,  and  afterwards,  upon 
the  death  of  his  &ther,  the  land  with  this  and  another  house  upon  it,  de- 
scended to  the  two  daughters  of  E.  L.,  as  tenants  in  conmion,  both  of  whom 
were  married.  The  husband  of  one  of  them  gave  the  plaintiff,  who  was  the 
husband  of  the  other,  a  sum  of  money  for  th6  choice  of  the  houses,  and  he 
chose  the  house  last  mentioned.  The  plaintiff  thereupon  occupied  the  house 
first  mentioned,  as  his  own,  and  built  an  addition  to  it  It  was  held,  that  the 
plaintiff,  having  a  freehold  in  the  land  and  the  exclusive  right  of  occupation 
and  disposal  of  this  house,  a  representation  of  the  house  as  his  own  property, 
on  procuring  it  to  be  insured,  though  not  strictly  accurate,  was  not  such  a 
misrepresentation  as  would  render  the  policy  void. 

3  Miltenberger  v.  Beacomb,  9  Barr,  (Fenn.)  R.  196. 
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§58.  An  equity  of  redemption  is  an  insurable  interest;^ 
and  a  mortgagor  may  insure  to  the  full  value  of  his  estate, 
after  it  has  been  taken  out  of  his  hands  by  the  mortgagee, 
if  the  equity  of  redemption  still  resides  in  the  former.^  In 
Strong  V.  Manufacturers  Insurance  Company,  in  Massachu- 
setts,^  it  was  held,  that  the  value  of  the  plaintiff's  interest  in 
the  subject  insured,  is  not  material ;  and,  therefore,  that  the 
mortgagor  of  a  house,  whose  right  in  equity  had  been  seized 
on  execution,  had  an  insurable  interest  in  the  house,  and  that 
his  insurable  interest  was  not  devested  by  a  sale  on  execution 
of  his  equity  of  redemption,  so  long  as  his  right  to  redeem 
continues ;  and  that  in  case  of  loss,  such  assured  is  entitled 
to  recover  the  whole  sum  insured,  if  the  value  of  the  pro- 
perty destroyed  amounts  to  that  sum.^  Where  a  clause  in  a 
policy  of  insurance  against  fire,  provided,  that  when  any 
estate  mortgaged,  should  be  taken  possession  of  by  the  mort- 
gagee for  breach  of  the  condition,  the  policy  should  there- 
upon be  void  ;  it  was  held,  that  the  policy  did  not  intend  to 
restrain  the  assured  from  conveying  in  mortgage,  and  that 
such  a  conveyance  would  not  avoid  the  policy,  so  long  as 


1  2  Marsh,  on  Ins.  789 ;  d  Kent,  Comm.  871 ;  Tillou  v.  Merchants  Ins.  Co. 
7  Barb.  (N.  Y.)  Sap.  Ct  B.  574 ;  Swift  v.  Vermont  Fire  Ins.  Co.  16  Vt  R. 
305 ;  Fire  and  Marine  Ins.  Co.  v.  Morrison,  11  Leigh,  (Ya.)  R.  854 ;  Felton 
V.  Brooks,  4  Cush.  (Mass.)  B.  208 ;  and  see  Locke  t;.  North  American  Ins. 
Co.  18  Mass.  B.  61.  The  owner  of  a  vessel  mortgaged  by  him  for  its  full 
Talue,  has  an  insurable  interest  in  it  Hjgginson  t;.  Dali,  18  Mass.  B.  96 ; 
Delahay  v.  Memphis  Ins.  Co.  8  Humph.  (Tenn.)  B.  684. 

9  Columbian  Ins.  Co.  v.  Lawrence,  2  Peters,  (U.  S.)  B.  25. 

9  Strong  V,  Manufacturers  Ins.  Co.  10  Pick.  (Mass.)  B.  41,  and  recognized  ^ 
by  the  court  in  Catron  v.  Tennessee  Ins.  Co.  6  Humph.  (Tenn.)  B.  1 76. 

4  Hughes  on  Ins.  51;  Ellis  on  Ins.  22 ;  Beaumont  on  Ins.  21 ;  Traders  Ins. 
Co.  V.  Boberts,  9  Wend.  (N.  Y.)  B.  404 ;  S.  C.  1 7  ib.  681 ;  Stetson  r.  Mutual 
Fire  Ins.  Co.  4  Mass.  B.  880 ;  Miltenberger  t;.  Beacom,  9  Barr,  (Penn.)  B. 
198 ;  Connover  v.  Mutua)  Ins.  Co.  1  Comst.  (N.  Y.)  B.  290 ;  Pratt  v.  Phoenix 
Ins.  Co.  1  Browne,  (Penn.)  B.  267,  cited  in  1  Phill.  on  Ins.  108 ;  Jackson  v» 
Massachusetts  Mutual  Fire  Ins.  Co.  28  Pick.  (Mass.)  B.  418. 
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he  remained  in  possession  and  no  entry  was  made  for  fore- 
closure.i 

§  59.  As  persons  owning  different  interests  in  the  same 
subject  may  insure  their  several  interests,  a  mortgagor  and 
the  mortgagee  may  both  insure  the  same  building ;  and  in 
both  cases,  the  particular  interest  of  each  need  not,  as  a  gene- 
ral rule,  be  described  in  the  policy ;  but  it  may  be  described 
as  the  property  of  the  assured.  But  where  the  mortgagee 
insures  solely  on  his  own  account,  it  is  but  an  insurance  of 
his  debt;^  and  if  his  debt  is  afterwards  paid  or  extinguished, 
the  policy,  from  that  time,  ceases  to  have  any  operation ;  and 
even  if  the  premises  insured  are  subsequently  destroyed  by 
fire,  he  has  no  right  to  recover  for  the  loss,  for  he  sustains  no 
damage  thereby.  Neither  can  the  mortgagor  take  advantage 
of  the  policy,  for  he  has  no  interest  whatever  therein.  On 
the  other  hand,  if  the  premises  are  destroyed  by  fire  before 


1  Jackson  v.  Massachusetts  Mutual  Fire  Ins.  Co.  23  Pick.  (Mass.)  R.  418. 

9  A  mortgage  is  in  fact  but  a  chose  in  actionj  at  least,  until  entry  to  fore- 
close ;  and  though  the  legal  effect  of  the  mortgage  is  to  give  an  immediate 
right  of  entry,  or  of  an  action  to  the  morigagee,  yet  the  estate  does  not  be- 
come his  in  fact,  till  he  does  some  act  to  devest  the  mortgagor,  who,  to  all 
intents  and  purposes,  remains  the  owner  of  the  land,  till  the  mortgagee 
chooses  to  assert  his  rights  under  the  mortgage.  The  equity  of  redemption 
is  considered  to  be  the  real  and  beneficial  estate,  tantamount  to  the  fee  at 
law,  and  it  is  accordingly  held  to  be  descendible  by  inheritance,  devisable 
by  will,  and  alienable  by  deed,  precisely  as  if  it  were  an  absolute  estate  at 
law ;  and  this  interest  continues  till  foreclosure.  £atoa  v.  Whitney,  3  Pick. 
(Mhas.)  R.  484 ;  Smith  v.  People's  Bank,  11  Shep.  (Me.)  R.  185;  Abbott  v. 
Mutual  Fire  Ins.  Co.  17  Shep.  (Me.)  B.  414.  By  the  British  registry  act, 
([Stat  of  6  Geo.  4,  c.  140,)  the  ownership  of  a  mortgage  is  distinguished  in 
the  register  from  the  absolute  ownership;  and  it  has  been  held,  that  the 
mortgagee  of  a  ship  whose  lien  amounted  to  £900,  and  who  had  effected  an 
insurance  to  a  much  greater  amount,  was  only  entitled  to  recover  the  amount 
of  his  lien.  Irving  v.  Richardson,  3  B.  &  Adol.  R.  193.  And  see  as  to  inte- 
rest of  mortgagee,  Allen  p.  Mutual  Fire  Ins.  Ca  2  Mill.  (Md.)  R.  Ill ;  Addi- 
son V.  Louisville  Ins.  Co.  7  B.  Mon.  (Ky.)  R.  470;  McDonald  v.  Bluell,  20 
Ohio  R.  185. 
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any  payment  or  extingoishment  of  the  mortgage,  the  under- 
Ivriters  are  bound  to  pay  the  amount  of  debt  to  the  mort- 
gagee, if  it  does  not  exceed  the  insurance.  But,  then,  upon 
such  payment  the  underwriters  are  entitled  to  an  assignment 
of  the  debt  from  the  mortgagee,  and  may  recover  the  same 
amount,  either  at  law  or  in  equity,  according  to  circum- 
stances; for  the  payment  of  the  insurance  by  the  under- 
writers, does  not,  in  such  case,  discharge  the  mortgagor  from 
the  debt,  but  only  changes  the  creditor.  The  mortgagee  can 
insure  for  himself  only  to  the  extent  of  his  debt,  whereas  the 
mortgagor  can  insure  to  the  full  value  of  the  property,  not- 
withstanding the  incumbrance  upon  it;  and,  therefore,  the 
insurable  interests  of  mortgagor  and  mortgagee  differ  essen- 
tially.^ If  a  mortgagee  in  possession  for  condition  broken, 
insure  his  interest  in  the  premises,  without  any  agreement 
therefor  between  him  and  the  mortgagor,  and  a  loss  accrues, 
which  is  paid  to  the  mortgagee,  the  mortgagor,  on  a  bill  to 
redeem  and  an  account  stated  for  the  purpose,  is  not  entitled 
to  have  the  amount  of  such  loss  deducted  from  the  mort- 
gagee's^ charges  for  repairs.  There  is  no  privity  in  fact  or  in 
law,  between  them  in  the  contract  of  insurance.^ 


1  Carpenter  v.  Washington  Ins.  Co.  16  Peters,  (U.  S.)  R.  475 ;  Motley  v. 
Manu^Mstarers  Ins.  Co.  16  Shep.  (Me.)  R.  837. 

2  White  V.  Brown,  2  Cush.  (Mass.)  R.  412.  In  a  case  in  the  Supreme 
Judicial  Court  of  Pennsylvania, —  Smith  r.  Columbian  Ins.  Co., — contained 
in  the  Boston  Law  Reporter  for  June,  1852,  p.  86,  and  since  reported  in 
5  Harris,  (Penn.)  R.  258,  Gibson,  C.  J.,  says, — **The  interest  of  a  mort- 
gagee is  a  special,  but  an  insurable  one ;  and  it  may,  at  his  option,  be  insured 
generally  or  specially :  generally,  when  he  says  nothing  about  his  mortgage, 
and  insures  as  the  entire  owner;  and  specially,  when  the  natnre  of  his  inte- 
rest b  specified  in  a  memorandunu  By  the  first,  he  pays  a  premium  pro- 
portionate to  the  risk  of  the  absolute  ownership :  by  the  second,  a  premium 
proportionate  to  the  risk  of  a  less  and  derivitiye  ownership.  In  the  one  case 
and  in  the  other,  the  subject  of  the  insurance  is  apparently  the  corpus  of  the 
thing  insured,  but  actually,  the  interest  of  the  party  assured  on  it.  If  the 
absolute  owner  be  insured,  he  recovers  the  full  value  of  the  thing  lost,  be- 
cause his  interest  in  it  is  commensurate  with  its  value.    If  the  owner  of  a 
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§  60.  Where  the  owner  of  mortgaged  premises  insures 
them  for  his  own  benefit,  and  the  premises  are  destroyed  by 
fire,  the  mortgagee  is  not  entitled  to  the  money  payable  by 
the  insurers  on  account  of  such  loss ;  although  the  assured 
be  personally  liable  for  the  debt  secured  by  the  mortgage.^ 
But,  as  the  doctrine,  that  if  a  person  makes  a  promise  for 
the  benefit  of  a  third  person,  the  latter  may  sue  upon  it  in 
his  own  name,  is  the  appropriate  doctrine  of  the  contract  of 


limited  interest  in  it  is  insured,  he  recovers  only  to  Uie  extent  of  his  interest. 
Each  may  insure  separately  and  recoTer  separately  pro  inUresse  suo.  A 
policy  of  insurance  has  been,  from  the  beginning,  a  rude  and  undigested 
instrument,  whose  legal  effect,  moulded  by  usage  and  judicial  decision,  is 
different  from  a  strict  interpretation  of  it  As  the  words  of  an  execution  are 
frequently  controlled  with  us  by  an  indorsement,  so  are  the  words  of  a  policy 
frequently  controlled  by  a  memorandum.  Notwithstanding  the  form  of  the 
contract,  therefore,  a  mortgagee  insures,  whether  generally  or  specially,  not 
the  ultimate  safety  of  the  whole  of  the  property,  but  only  so  much  of  it  as 
may  be  enough  to  satisfy  his  mortgage.  It  is  not  the  specific  property  that 
is  insured,  but  its  capacity  to  pay  the  mortgage  debt  In  effect,  the  security 
is  insured.  The  fidlacy  of  the  argument  on  the  part  of  the  defendant,  is  in 
assuming  that  the  words  in  the  policy,  <  to  pay,  make  good,  and  satisfy^all 
such  damages  or  loss  which  shall  or  may  happen  by  fire  to  the  property,', 
bind  the  insurer  to  pay,  in  every  case  to  the  extent  of  an  outside  price  for 
which  it  might  be  sold  unincumbered  in  the  market  What  is  the  property 
insured?  Not  the  thing  independent  of* ownership;  for  if  the  law  were 
otherwise,  a  policy  might  be  to  some  extent  a  wagering  one.  The  beneficial 
interest  in  it  is  insured,  and  only  to  the  value  of  it  can  the  owner  of  it  reco- 
ver for  a  loss  of  it,  because  the  contract  of  insurance  is  strictly  a  contract  of 
indemnity.  No  one  would  pretend  that  the  mortgagee  of  a  house,  who  had 
insured  it,  could  recover  for  the  burning  of  a  few  shingles  on  the  roof  of  it, 
though  the  unimpaired  value  of  the  building  might  be  much  greater  than 
the  amount  of  the  mortgage.  Were  the  law  otherwise,  the  mortgagee  might 
recover  from  the  insurer  the  value  of  the  property  lost,  and  the  whole  of  his 
mortgaged  debt  from  the  mortgagor  of  the  property  saved.  In  reference  to 
the  clear  value  of  the  property  insured,  therefore,  the  existence  of  incum- 
brances is  always  material  to  the  risk.  Were  it  not,  the  holder  of  a  mort- 
gage for  hundreds,  might  insure  and  recover  for  thousands  on  a  gambling 
policy."  See  Macomber  v,  Cambridge  Mutual  Fire  Ins.  Co.  8  Cush.  (Mass.) 
B.  188. 
1  Carter  v.  New  York  Fire  Ins.  Co.  8  Paige,  (N.  Y.)  B.  437. 
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insurance;  if  a  mortgagor  procares  insurance  in  his  own 
name,  but  with  a  stipulation,  that  the  amount  of  loss,  if  any, 
shall  be  paid  to  the  mortgagee,  a  suit  on  the  policy  may  be 
maintained  in  the  name  of  the  mortgagee  ;^  the  fact  of  bring- 
ing such  suit  ratifies  the  act  of  procuring  insurance  for  his 
benefit^ 

§  60  a.  It  was  expressly  held,  by  the  Supreme  Court  of 
Massachusetts,  in  King  v.  State  Mutual  Fire  Insurance 
Company,^  that  a  mortgagee,  when  at  his  own  expense, 
insures  his  interest  in  the  property  mortgaged,  against  loss 
by  fire,  without  particularly  describing  the  nature  of  his  inte- 
rest, is  entitled,  in  case  of  a  loss  by  fire,  before  the  payment 
of  the  mortgaged  debt,  to  recover  the  amount  of  the  loss  of 
the  insurers  to  his  own  use,  without  first  assigning  his  mort- 
gage, or  any  part  thereof,  to  them.  It  was  said,  that  it  would 
be  inequitable  for  the  mortgagee  first  to  recover  a  total  loss 
firom  the  underwriters,  and  afterwards  to  recover  the  full 
amount  of  his  debt  from  the  mortgagor,  to  his  own  use,  and 
thatjit  would  be  to  receive  a  double  satisfaction.  But  does 
he  receive  a  double  satisfaction  for  one  and  the  same  debt  ?  * 


1  MoUey  v.  ManufSMtorers  Ins.  Ca  16  Shep.  (Me.)  B.  887. 

2  See  Meltenberger  v,  Beaoom,  9  Barr,  (Penn.)  R.  198 ;  De  BoUe  v.  Penn- 
sylvania Ins.  Co.  4  Whart  (Penn.)  R  468. 

3  King  V.  State  Mutoal  Fire  Ins.  Ca  7  Cosh.  (Mass.)  R.  1. 

4  This  question  was  thns  answered  by  Shaw,  C.  J./*  He  surely  may  reco- 
ver of  the  mortgagor,  because  he  is  his  debtor,  and  on  good  consideration 
has  contracted  to  pay.  The  money  received  from  the  underwriters  was  not 
a  payment  of  his  debt;  there  was  no  privity  between  the  mortgagor  and  the 
underwriters ;  he  had  not  contracted  with  them  to  pay  it  for  him,  on  any 
contingency ;  he  had  paid  them  nothing  for  so  doing.  They  did  not  pay 
because  the  mortgagor  owed  it;  but  because  they  had  bound  themselves,  in 
the  event  which  has  happened,  to  pay  a  certain  sum  to  the  mortgagee.  But 
the  mortgagee,  when  he  clahns  of  the  underwriters,  does  not  claim  the  same 
debt  He  claims  a  sum  of  money  due  to  hjfi  upon  a  distinct  and  inde- 
pendent contract,  upon  a  consideration,  paid  by  himself  that  upon  a  certain 
event,  to  wit,  the  burning  of  a  particular  house,  they  will  pay  him  a  sum  of  ^ 
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§  60  6.  In  Dobson  v.  Laud,  before  Vice-Chancellor  Wig- 
ram,^  the  question  was  upon  the  other  branch  of  the  pro- 
position,^ whether  a  mortgagee  in  possession,  on  stating  his 
account  under  a  bill  to  redeem,  had  a  right  to  charge  pre- 
miums of  insurances,  obtained  by  himself,  on  buildings  con- 
stituting part  of  the  mortgaged  property,  and  add  the  saipe 
to  the  principal  and  interest  of  bis  debt ;  and  it  was  decided 
that  he  could  not  It  was  conceded  that  this  involved  the 
correlative  proposition  that  if  the  mortgagee  had  received 


money  expressed.  Taking  the  risk  or  remoteness  of  the  contingency  into 
consideration,  (in  other  words,  the  computed  chances  of  loss,)  the  premium 
paid  and  die  sum  to  be  received  are  intended  to  be,  and  in  theory  of  law  are, 
precisely  equivalent.  He  then  pays  the  whole  consideration,  for  a  contract 
made  without  fraud  or  imposition ;  the  terms  are  equal,  and  precisely  under- 
stood by  both  parties.  It  is  in  no  sense  the  same  debt.  It  is  another  and 
distinct  debt,  arising  on  a  distinct  contract,  made  with  another  party,  upon  a 
separate  and  distinct  consideration  paid  by  himself.  The  argument  opposed 
to  this  view  seems  to  assume  that  it  would  be  inequitable,  because  the  creditor 
seems  to  be  getting  a  large  sum  for  a  very  small  one.  This  may  be  true  of 
any  insurance.  A  man  gets  $1,000  insured  for  $5,  for  one  year,  and  the 
building  b  burnt  within  the  year;  he  gets  $1,000  for  $5.  This  is  becaujB, 
by  experience  and  computation,  it  is  found  that  the  chances  are  only  one  in 
two  hundred  that  the  house  will  be  burnt  in  any  one  year,  and  the  premium 
is  equal  to  the  chance  of  loss.  But  suppose — for  in  order  to  test  a  principle 
we  may  put  a  strong  case — suppose  the  debt  has  been  running  twenty 
years,  and  the  premium  is  at  five  per  cent,  the  creditor  may  pay  a  sum, 
equal  to  the  whole  debt,  in  premiums,  and  yet  never  receive  a  dollar  of  it 
'  from  either  of  the  other  parties.  Not  from  the  underwriters,  for  the  contin- 
gency has  not  happened,  and  there  has  been  no  loss  by  fire ;  nor  from  the 
debtor,  because,  not  having  authoHzed  the  insurance  at  his  expense,  he  is 
^ot  liable  for  the  premiums  paid.  What,  then,  is  there  inequitable,  on  the 
part  of  the  mortgagee,  towards  either  party,  in  holding  both  sums  ?  They 
are  both  due  upon  valid  contracts  with  him,  made  upon  adequate  consider^ 
tions  paid  by  himself.  There  is  nothing  inequitable  to  the  debtor,  for  he 
pays  no  more  than  he  originally  received,  in  money  loaned ;  nor  to  the  under- 
writer, for  he  has  only  paid  upon  a  risk  voluntarily  taken,  for  which  he  was 
paid  by  the  mortgagee  a  full  and  satisfiictoiy  equivalent." 

1  Dobson  V.  Land,  8  Hare,  Ch.  R.  216. 

3  Per  Shaw,  C.  J.,  in  King,  &c.,  vhi  sup. 
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any  sam  by  way  of  loss  oo  such  policies,  he  would  be  under 
no  obligation  in  equity  to  credit  it  to  the  mortgagor,  or  be 
responsible  to  him  for  it- 

§  61.  The  consent  of  the  insurers,  that  a  policy  previously 
issued  to  the  owners  of  the  property,  may  be  assigned  to  the 
holder  of  a  mortgage,  will  be  deemed  in  the  nature  of  a  con- 
tract with  him,  by  which  he  becomes  insured,  to  the  amount 
which  the  assignment  was  intended  to  secure.^ 

« 

§  62. .  Whenever  a  mortgagor  is  bound  to  insure  the  pre- 
mises, for  the  protection  and  indemnity  of  another  person, 
the  latter  will  have  an  equUable  lien  for  the  money  due  on 
the  policy  to  the  extent  of  his  interest  in  the  property  de- 
stroyed by  the  fire ;  so  that  whenever  a  mortgagor  covenants 
with  the  mortgagee  to  keep  the  premises  insured  during  the 
continuance  of  the  mortgage  thereon,  and  the  buildings  on 
the  premises  are  destroyed  by  fire,  the  mortgagee  has  an 
equitable  lien  upon  the  money  due  upon  the  policy.^  Where 
the  mortgagor  covenanted  with  the  mortgagee,  that  he  would 
keep  the  premises  insured  during  the  continuance  of  the  lien 
of  the  mortgage,  and,  in  case  of  loss,  that  the  amount  re- 
ceived on  the  policy  should  be  applied  to  the  rebuilding  of 
the  property,  the  Court  of  Chancery  in  Maryland  decided, 
that  the  mortgagee  had  an  equitable  lien  upon  the  fund 
received  by  the  mortgagor  under  the  policy  to  satisfy  the 
balance  due  upon  the  mortgage,  which  could  not  be  collected 
on  a  foreclosure  and  sale  of  the  mortgaged  premises.^ 


1  Tiilou  V.  Kingston  Mutnal  Iiis.  Ca  7  Barb.  (N.  Y.)  Sap.  Ca  R.  570 ;  and 
see  Robert  v.  Traders  Ins.  Co.  1 7  Wend.  (N.  Y.)  R.  68 1 .  See  post,  Chap.  IX. 
§211. 

9  Carter  v.  New  York  Fire  Ins.  Co.  4  Paige,  Cb.  R.  487. 

3  Thomas's  Ex'rs  v.  Van  Kaff's  Ex'is,  6  Gill  &  Johns.  (Md.)  R.  872.  And 
see  Vernon  v.  Smith,  5  B.  &  Aid.  R.  1;  Tillon  &  Kingston  Mutual  Fire  Ins. 
Co.  7  Barb.  (N.  Y.)  Sup.  Ct  R.  590. 
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§  62  a.  In  the  State  of  Maine,  the  right  which  a  mortgagor 
has  to  redeem  against  an  execution  sale  of  his  right  of  redemp- 
tion, is  to  be  exercised  within  one  year  from  the  sale ;  and  it 
has  been  held,  that  the  insurance  money  which  a  purchaser 
may  receive  within  the  year  upon  an  insurance  eflfected  on 
the  property  by  himself,  for  his  benefit,  belongs  to  him  and  not 
to  the  mortgagor.  Thus,  the  purchcuier  of  such  a  right,  act- 
ing for  his  own  benefit,  insured  against  fire  a  building  stand- 
ing upon  the  land,  and  within  the  year  received  the  insurance 
money,  the  buUding  having  been  burnt;  in  redeeming  against 
the  sale,  the  mortgagor  had  no  claim  to  the  benefit  of  the 
insurance ;  the  contract  not  running  with  the  land.^ 

§  63.  There  is  a  manifest  difference  between  a  mortgage 
of  real,  and  one  of  personal^  property,  inasmuch  as  the  former 
is  merely  a  security  for  a  debt,  so  that  the  mortgagee  has 
only  a  chattel  interest,  the  freehold  remaining  in  the  mort- 
gagor. The  interest  of  the  mortgagor  cannot  be  sold  on 
default  without  a  bill  of  foreclosure ;  whereas  a  mortgage  of 
personal  property  transfers  the  whole  interest,  and  in  fact  the 
mortgagee  becomes  the  owner,  and  so  absolute  is  his  interest 
in  the  thing  mortgaged,  that  the  mortgagor  cannot,  by  ten- 
dering the  debt,  entitle  himself  to  an  action  of  trover  against 
the  mortgagee.^  In  Lockwood  v.  Ewer,^  a  bill  was  brought 
to  redeem  £2,500,  East  India  stock,  transferred  to  secure  the 
payment  of  X2,000,  and  interest.  The  Lord  Chancellor 
considered  it  a  plain  case  for  the  defendants ;  and  held,  that 
although  on  a  mortgage  of  land,  a  bill  of  foreclosure  ought 
to  be  brought,  yet  on  a  mortgage  of  stock,  it  was  not  neces- 


I  Cashing  v.  Thompson,  4  Bed.  (Me.)  R.  496.     • 

s  After  condition  forfeited.  Rogers  v.  Traders  Bank,  6  Paige,  (N.  Y.) 
Ch.  R.  588;  Conard  v.  Atlantic  Ins.  Co.  1  Fetera,  (U.  S.)  B.  441,  446; 
Brown  v,  Bement,  8  Johns.  (N.  Y.)  B.  96 ;  Ackley  v.  Finch,  7  Cow.  (N.  Y.) 
B.290. 

3  Lockwood  i7.*£wer,  2  Atk.  B.  SOS. 
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sary.  Where  the  agents  for  the  proprietors  of  a  steamboat 
eJITected  an  insurance  upon  the  boat  for  the  benefit  and  on 
account  of  whomsoever  it  might  concern,  at  the  time  of  loss, 
if  any  should  occur ;  it  was  held,  that  a  mortgagee  of  the 
interest  of  one  who  was  an  owner  at  the  time  of  the  insur- 
ance, and  for  whos^  benefit  the  policy  was  underwritten,  had 
a  right  in  the  mortgagor's  portion  of  the  insurance  money,  to 
the  extent  of  the  debt  secured  by  the  mortgage.^  The  Chan- 
cellor, in  delivering  his  opinion,  said,  —  *'In  this  case,  the 
underwriters  contemplated  that  a  change  in  the  ownership 
of  the  boat  might  take  place  during  the  continuance  of  the 
risk,  and  intended  to  insure  whoever  might  be  the  owners 
from  time  to  time,  so  that  those  who  should  be  interested 
<is  such  owners  at  the  time  when  any  loss  should  occur, 
should  have  the  benefit  of  the  policies.  But  as  the  policy  in 
terms  insured  whoever  should  be  the  owner  of  the  boat  at 
the  time  of  loss,  and  Stow  was  then  the  owner  of  one  quar- 
ter, by  virtue  of  the  assignment  from  D.,  all  pretence  of  a 
lien  upon  that  portion  of  insurance  money  for  any  general 
balance  which  might  be  due  from  D.  &  Co.,  entirely  fails." 
In  England,  before  the  registry  act  of  Geo.  4,  c.  140,  the 
mortgagee  of  a  ship  was  in  point  of  law  the  owner,  and 
might  insure  to  the  full  extent  of  the  ship's  value  to  the 
mortgagor  as  well  as  to  himself;  but  by  that  statute  the 
interests  of  mortgagor  and  mortgagee  are  more  distinctly 
severed  than  they  formerly  were;  and  the  mortgagor  now 
does  not  cease  to  be  an  owner.^ 

§  64.  Of  course  a  husband  whose  wife  has  title  to  real 
property,  and  who  has  had  issue  born  alive  to  the  husband, 
has  an  insurable  interest  in  the  buildings  thereon ;  even 
though  the  wife's  title  is  only  in  the  right  of  a  joint  tenant.^ 


1  Rogers  «.  Traders  Ins.  Co.  6  Paige,  (N.  Y.)  Ch.  B.  5Sd. 

« Irving  V.  Bichardsoo,  6  B.  &  Adol.  K  198. 

3  Franklin  Ins.  Co.  v.  Drake,  2  B.  Mon.  (Ky.)  R.  47. 
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§  65.  A  tenant  from  year  to  year  has  an  insurable  interest 
in  buildings  demised  to  him,  though  he  cannot  recover  tBe 
value  of  such  buildings  in  case  of  loss  by  fire ;  the  interest  of 
the  assured  being  merely  his  right  to  possess  and  occupy 
them,  for  the  unexpired  portion  of  the  year  for  which  they 
were  demised.^  In  Laurent  v.  Chatham  Fire  Insurance 
Company,^  the  company  had  insured  $800  on  a  building, 
which  was  destroyed  by  fire.  It  was  proved  on  the  trial 
that  the  plaintiff  was  the  lessee  of  the  land  on  which  the 
building  slood,  and  although  he  had  erected  it  himself,  and 
was  entitled  to  remove  it  at  the  end  of  his  term,  the  lease 
had  only  seventeen  days  to  run  when  the  fire  occurred.  The 
value  of  the  building,  as  it  stood,  was  worth  $1,000,  but  if  it 
were  necessary  to  remove  it  from  the  lot  demised,  it  was  not 
worth,  for  that  purpose,  more  than  $200.  The  court  decided 
that  the  value  as  it  stood,  was  the  measure  of  damages  under 
the  circumstances  in  which  he  was  placed.  The  argument 
of  Chief  Justice  Jones  in  this  case,  is  elaborate,  and  satisfac- 
torily shows,  that  as  it  is  upon  the  tenement  upon  which  the 
insurance  was  made,  so  the  actual  value  of  the  tenement,  as 
a  building,  was  the  loss  of  the  assured,  on  its  destruction  by 
fire ;  that  however  unproductive  the  property  might  be,  or 
however  great  might  be  the  extent  of  the  revenue  derived 
from  it,  the  measure  of  indemnity,  in  case  of  loss,  is  simply 
its  value  as  a  building.^ 

§  66.  It  is  a  fact  of  public  notoriety,  that  in  common  par- 
lance, the  person  who  is  in  possession  of  real  property  as 
owner,  under  a  valid  and  subsisting  contract  for  the  purchase 
thereof,  whether  he  has  paid  the  whole  purchase-money,  and 


1  Niblo  V.  North  American  Fire  Ins.  Co.  1  Sand.  (N.  Y.)  Sap.  Co.  R.  551 ; 
and  see  Fletcher  v.  Commonwealth  Ins.  Co.  IS  Pick.  (Mass.)  R.  419. 

3  Laurent  v.  Chatham  Fire  Ins.  Co.  1  Hall,  (N.  Y.)  R.  41. 

3  And  see  Wright  v.  Sun  Fire  Office,  3  Nev.  &  Idann.  819 ;  S.  C.,'  1  Adol. 
&  EU.  R.  621;  Brongh  v.  Higgins,  2  Gratt  (Ya.)  R.  408. 
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obtained  the  legal  title,  or  not,  is  called  the  owner  thereof, 
and  the  property  is  usually  called  his  by  others.  In  equity, 
it  is,  in  fact,  his ;  and  the  vendor  has  only  a  lien  thereon  for 
the  security  of  his  unpaid  purchase-money ;  and  it  would  be 
singular  if  the  person  who  is  in  actual  possession  of  property 
as  the  real  owner  thereof  in  equity,  and  who  must  sustain 
the  whole  loss  thereof  primarily,  in  case  of  its  destruction  by 
the  perils  insured  against,  cannot  insure  it  as  oi^ner.^  The 
doctrine  that  such  a  person  has  an  insurable  interest  has 
been  sustained  by  the  Supreme  Court  of  the  Uaited  States, 
in  the  case  of  the  Columbian  Insurance  Company  v.  Law- 
rence,^ where  it  was  held  that  a  party  in  possession  of  a  mill 
under  an  executory  agreement  of  sale,  might  insure  his  inte- 
rest in  the  premises,  notwithstanding  the  non-fulfilment  of  a 
stipulation,  upon  the  breach  of  which  the  agreement  was 
conditioned  to  be  void,  it  being  obvious,  that  the  contract 
might  notwithstanding  be  ratified  and  carried  into  effect  by 
the  other  party.^  Cases  involving  the  same  doctrine  have 
been  decided  in  the  State  of  New  York.  In  M'Givney  v. 
PhcBnix  Fire  Insurance  Company,^  the  assured  had  agreed 
to  purchase  a  building  used  by  him  for  a  grocery,  and  a 
stable  and  shed  adjoining,  and  pay  for  them  in  five  equal  an- 
nual instalments  with  interest,  a  conveyance  to  be  received 
when  all  the  instalments  should  be  paid ;  and  he  had  gone  to 
work  and  made  extensive  repairs  on  the  premises,  and  then 
effected  insurance  upon  them.  Within  the  first  year  after 
making  the  contract  to  purchase,  he  had  paid  a  year's  inte- 
rest on  the  amount  of  the  purchase-money  agreed  upon,  but 


1  Per  Walworth,  Chan.,  in  Etna  Fiie  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.) 
R.dS5. 

9  Colambian  Ins.  Co.  v.  Peters,  (U.  S.)  R.  25. 

3  The  decision  thus  made  was  fall7  confirmed  bj  the  court  when  the  case 
was  subsequently  before  it.  10  Peters,  (U.  S.)  R.  507 ;  and  see  on  this  sub- 
ject, 2  Am.  Lead.  Ca.  419.  ^ 

«  M'Givney  v.  Phoenix  Fire  Ins.  Co.  1  Wend.  (N.  Y.)  85 ;  and  see  Fletcher 
V.  Commonwealth  Ins.  Ca  18  Pick.  (Mass.)  R.  419. 
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whether  this  payment  was  made  before  or  after  ejETecting  the 
policy,  the  report  of  the  case  does  hot  disclose.  It  was  held, 
that  the  assured  had  an  insurable  interest;  the  court  saying, 
that  ''he  had  made  payment,  and  had  made vvuluable  im- 
provements."  In  Etna  Fire  Insurance  Company  v:  Tyler,^ 
it  was  held,  that  a  party  in  possession  as  vendee  xinder  a 
subsisting  executory  contract,  has  an  insurable  interest  to 
the  full  exjient  of  any  injury  sustained  by  fire,  although  the 
purchase-money  may  have  remained,  for  the  greater  part, 
due  and  unpaid  ;  that  though,  under  such  circumstances;  the 
effect  of  a  loss  might  be  to  give  a  right  of  action  on  botli'the 
insurances,  one  by  the  vendee  and  the  otder'byHfi^  vendor, 
yet  the  recovery  on  the  policy  made  by  the  vendee  would 
extend  to  the  whole  value  of  the  property,  while  that  of  the 
vendor  would  be  limited  to  the  amount  remaining  due .  on 
the  contract,  under  which  the  insurer  would  be  entitled  to 
subrogation  for  the  purpose  of  enforcing  its  fulfilment.^ 

•       •  •*  \  ,\ 

»  Etna  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  B.  885;ana'see*l^iwi 
507.  '       '  ,  ,' 

8  The  principle  of  equitable  subrogation  or  substitiUion  of  tihe  underwriters 
in  the  place  of  the  assured,  is  recognized  by  every  writer  on  the  subject  of 
insurance.  The  rule  is  thus  laid  down  by  Phillips:  ''Where  the  insurable 
interest  consists  of  a  debt  due  to  the  assured,  as  in  the  case  of  advimces  made 
by  a  consignee,  or  a  policy  on  the  life  of  the  debtor,  the  aasured  is  bound,  UQ 
doubt,  to  assign  to  the  underwriters  his  debt  or  his  insurable  interest,  what- 
ever it  may  be,  in  case  of  his  being  pud  a  total  loss.**  2  FhiL  on  Ins.  282. 
The  principle  is  constantly  acted  upon  in  courts  of  law  as  well  as  in  equity; 
so  that  where  the  assured  has  any  claim  to  indemnity  for  his  loss  against  a 
third  person,  who  is  primarily  liable  for  the  same,  if  the  assured  discharges 
such  third  person  from  his  liability  before  the  payment  of  the  loss  by  the 
underwriters,  he  discharges  his  clium  against  them,  for  such  loss,  pro  iahto. 
Or  if  he  obtains  payment  from  such  third  person  afterwards,  it  is  in  the 
nature  of  salvage,  which  he  holds  as  trustee  for  the  underwriters  who  had 
paid  his  loss.  Per  Chancellor  Walworth,  in  Etna  Fire  Ins.  Co.  v.  Tyler,  16 
Wend.  (N.  Y.)  B.  897.  In  the  case  where  the  assured  recovered  to  the  fiiU 
amount  of  the  policy  upon  H  condemnation  of  a  vessel  and  cargo  under  ihe 
Berlin  and  Milan  decrees,  although  there  was  no  abandonment  of  the  spe$ 
recuperandiy  agsdnst  the  French  government,  Chief  Justice  Kent  says,  that 
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§  67.  In  general,  in^  these  cases  of  a  bond  fide  equitable 
interest,  the  assured  may  insure  under  the  general  name  of 
property,  and  without  stating  the  particular  interest  he  has 
to  be  insured ;  ^  but  there  may  of  course  be  something  in  the 
terms  of  the  policy,  or  in  the  conditions  referred  to  therein, 
to  the  contrary.  In  the  case  of  muttuU  insurance  companies, 
wherein  a  lien  in  behalf  of  all  concerned,  is  created,  and 
wherein  the  true  state  of  the  title  is  material  to  enable  the 
company  officers  to  judge  of  the  security  which  the  insured 
premises  will  afford  for  the  premium  note,  if  an  assessment 
should  be  necessary,  the  state  of  the  title  should  be  disclosed.^ 
In  Brown  v.  The  Thomaston  Insurance  Company,  in  Maine,^ 
it  appeared,  that  a  mutual  insurance  company  were  entitled 
to  a  lien  on  all  the  property  insured  by  them,  and  that  the 
assured,  in  his  application  for  insurance  upon  a  building 


if  France  should  at  any  time  hereafter  make  compensation  for  the  capture 
and  condemnation,  the  United  States,  upon  the  receipt  of  the  money,  would 
hold  it  as  trustee  for  the  party  haying  the  equitable  interest  therein ;  and 
that  would  clearly  be  the  underwriter.  Gracie  v.  New  York  Ins.  Co.  8  Johns. 
(N.  Y.)  R.  246.  And  see  Atlantic  Ins.  Co.  v.  Storrow,  5  Paige,  (N.  Y.)  Ch.  R. 
285 ;  Godsall  v,  Bolders,  9  East,  B.  75.  Where  the  same  property  is  insured 
with  several  insurers,  and  one  is  sued  for  the  whole  loss,  the  insurer  can 
recover  a  contribution  from  the  others.  Beaumont  on  Ins.  56 ;  Newby  v. 
Bead,  1  Bla.  B.  416.  It  is  the  exercise  of  the  equitable  powers  of  the  court 
to  afford  a  summary  remedy  to  a  meritorious  creditor,  who  may  otherwise 
be  subjected  to  loss  by  the  operation  of  pKx^eedings  at  law  against  the  estate 
or  funds  of  a  common  debtor.  The  exercise  ef  this  equitable  power  is  to  be 
approved  and  enforced,  when  it  does  not  conflict  with  the  legal  or  equitable 
rights  of  other  creditors  of  the  debtor.  Per  Chambers,  J.,  in  McGinnis's 
Appeal,  4  Ebnis,  (Penn.)  B.  445.  The  term  *< subrogation"  has  been,  espe- 
pially  of  late,  extensively  adopted  in  the  American  courts.  2  Barr,  (Penn.) 
R.  505 ;  Buchanan  v.  Pugh,  6  Gill,  (Md.)  B.  112. 

1  See  Traders  Ins.  Co.  v.  Boberts,  9  Wend.  (N.  Y.)  B.  404 ;  Tyler  v.  Etna 
Fire  Ins.  Ca  12  Ibid.  507. 

9  Per  Chan.  Walworth,  in  Etna  Fire  Ins.  Co.  v.  Tyler,  ubi  sup.  See  past, 
§  188.  • 

8  Brown  v.  Thomaston  Ins.  Co.  15  Shep.  (Me.)  B.  252^;  and  see  Wells  v. 
Hill,  3  Mete.  (Mass.)  B.  66 ;  Hamilton  v,  Lycoming  Co.  5  Barr,  (Penn.)  B.  839. 
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omitted  to  state  that  be  had  only  a  bond  for  a  deed  of  it 
upon  the  performance  of  certain  conditions^  which  were  never 
performed.  It  was  held,  that  the  company  were  not  liable  to 
pay  for  a  loss  by  fire,  otherwise  within  the  policy.  Each 
member  of  the  company  was  interested  in  having  such  a 
security  from  every  other  member  thereof,  as  would  insure 
the  payment  of  his  proportion  of  any  losses  occasioned  dur- 
ing their  mutual  membership;  and  if  an  assessment  upon 
one  should  fail  to  be  collected,  it  must  be  assessed  upon  the 
others.^ 

§  68.  Perhaps  the  best  illustration  of  an  insurable  interest 
is  that  given  by  Lord  Eldon,  in  Lucena  v.  Crawford  :^  "  Sup- 
pose A.  to  be  possessed  of  a  ship  limited  to  B.,  in  case  A. 
dies  without  issue ;  that  A.  has  twenty  children,  the  eldest  of 
whom  is  twenty  years  of  age,  and  B.  ninety  years  of  age ; 
and  it  is  a  moral  certainty,  that  B.  will  never  come  into 
possession,  yet  this  is  a  clear  interest  On  the  other  hand, 
suppose  the  case  of  the  heir  at  law  of  a  man  who  has  an 
estate  worth  £20,000  per  annum,  who  is  ninety  years  of  age ; 
upon  his  death  bed,  intestate  and  incapable  from  incurable 
lunacy  of  making  a  will ;  there  is  no  man  who  will  deny  that 
such  an  heir  at  law  has  a  moral  certainty  of  succeeding  to 
the  estate,  yet  the  law  will  not  allow  that  he  has  any  interest, 
or  any  thing  more  than  a  mere  eocpectaiion!^ 

§  69.  A  right  too  must  be  of  such  a  nature,  in  order  to 
constitute  an  interest,  as  the  law  will  recognize  and  enforce, 
for  a  mere  moral  title  will  not  sustain  an  insurance;  and 
upon  this  ground  it  was  held,  that  a  policy  effected  on  some 
oil,  by  a  merchant  who  had  entered  into  a  contract  for  its 
purchase,  which  was  incapable  of  being  enforced  by  him  for 
want  of  the  formalities  prescribed  by  the  Statute  of  Frauds, 


1  See  ante^  §  10;  and /?(»<,  Chap.  XXL 
9  Lucena  v.  Crawford,  2  New  Bep.  324. 
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was  void.^  Where  the  master  of  a  ship  having  borrowed 
money  for  repairs,  gave  the  owner  bills  on  the  owner  of  the 
ship,  and  on  the  consignee  of  the  cargo  for  the  amount,  and 
also  an  instrument  by  which  he  purported  to  hypothecate  the 
vessel,  &c,  and  stipulated  that,  in  case  the  bills  were  not 
accepted  and  paid,  the  lenders  might  take  possession  and 
sell,  under  process  of  the  Admiralty  Court,  and  in  which  it 
was  agreed  that  the  lender  should  forbear  maritime  interest, 
and  that  the  advances  were  to  be  recoverable  whether  the 
vessel  arrived  at  its  port  of  destination  or  not ;  it  was  held, 
that  the  instrument  was  voidj  and  that  therefore  the  lender 
had  no  insurable  interest.^  Upon  the  same  principle  the  pur- 
chaser of  an  estate  who  has  merely  entered  into  a  verbal 
contract  cannot  insure,  but  if  any  act  has  been  done  consti- 
tuting such  a  part  fulfilment  of  it  as  would  entitle  him  to  a 
specific  performance  in  a  Court  of  Equity,  he  may  do  this, 
since  an  equitable  title  creates  an  interest  which  the  law 
will  recognize;^  and  so  if  an  estate  is  vested  in  a  trustee, 
either  the  trustee  or  the  party  beneficially  interested,  may 
insure. 

§  70.  In  a  case  in  the  English  Court  of  Exchequer,  in 
January,  1852,  it  appeared,  that  a  person  discharged  by  the 
Insolvent  Debtors  Court  as  an  insolvent  debtor,  had  effected 
an  insurance  against  fire  on  some  property  acquired  by  him 
before  the  insolvency.  The  property  having  been  destroyed 
by  fire,  the  order  for  his  discharge  was  afterwards  annuUe'd 
on  the  ground  of  fraud,  and  the  insolvent  adjudged  to  undergo 
twelve  months'  imprisonment  from  the  date  of  the  vesting 
order.     He  then  brought  an  action  on  the  policy,  to  which 


i  Stockdale  v.  Dunlop,  6  M.  &  Welsh.  R.  224. 
s  Stainbank  v.  Fenning,  6  Eng.  Law  &  Eq.  R.  412. 
3  Tidswell  v,  Ankerstein,  Peake,  R.  151 ;  Fletcher  v.  Commonwealth  Ins. 
Co.  18  Pick.  (Mass.)  R.  419. 

11 
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the  insurance  office  pleaded,  that  he  had  no  insurable  inte- 
rest in  the  property ;  but  the  action  was  sustained.^ 

§  71.  In  a  case  of  a  debtor's  assigning  property  to  be  dis- 
posed of,  and  the  proceeds  of  it  to  be,  applied  to  the  payment 
of  his  debts,  an  insurable  interest  still  remains  in  the  pro- 
perty to  its  full  value,  as  long  as  his  own  debts,  to  discharge 
which  the  property  is  assigned,  remain  in  force  against  him 
and  Tinreleased.  A  steamboat  insured  in  the  name  of  the 
owner,  the  loss  to  be  payable  to  the  agents  by  whom  the 
policy  was  procured,  was  assigned  by  the  owner  of  it,  among 
his  other  effects,  for  the  benefit  of  his  creditors^  and  with  a 
resulting  trust  for  his  own  benefit  after  the  creditors  should 
be  fully  paid ;  the  creditors  at  the  same  time  to  give  an  abso- 
lute release  and  discharge  of  their  demands ;  and,  after  the 
assignment,  the  steamboat  was  lost.  It  appearing,  that  the 
property  assigned  was  sufficient  to  pay  the  creditors,  and 
leave  a  surplus  equal  to  the  value  of  the  steamboat,  it  was 
held,  that  the  assured  still  had  an  insurable  interest  in  her  to 
her  full  value,  equivalent  to  that  of  mortgagor  or  cestui  que 
trust.  If  the  steamboat  had  not  been  lost  but  had  gone  into 
the  hands  of  the  assignee,  and  had  been  sold  by  him,  and 
the  proceeds  distributed  according  to  the  assignment,  the 
insurance  company  would  have  held  their  premium,  and  the 
assured  would  have  had  the  benefit  of  the  vessel  in  the  in- 
creased amount  of  the  surplus  remaining,  after  the  payment 
of  the  debts ;  the  vessel  would  be  represented  by  the  policy. 
But,  it  was  contended,  that  if  the  assured  had  any  insurable 
interest  in  the  vessel,  it  was  only  such  a  proportion  of  her 
agreed  value  as  the  surplus,  if  any,  of  the  effects  assigned, 
remaining  after  paying  the  debts  of  the  releasing  creditors, 
bore  to  the  whole  value  of  the  property  assigned.  For  ex- 
ample, suppose  the  whole  assets  to  amount  to  0115,000,  the 
insurance  to  be  for  $10,000,  the  debts  to  amount  to  0100,000, 


I  I^Iarks  v.  Hamilton,  16  Jar.  152. 
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the  plaintiff's  claim  would  be  cut  down  to  about  $1,300. 
But  the  court  kne^  of  no  rule  of  law  which  called  for  the 
establishment  of  such  an  apportionment,  and  it  would  more- 
over be  as  inequitable  a  one  as  it  would  be  noveU 

§  72.  Where  the  goods  of  an  assured  were  levied  on  by 
the  sheriff,  by  virtue  of  an  execution  against  him ;  and  the 
sheriff  took  actual  possession  of  %e  goods,  and  left  them  in 
the  store  of  the  assured,  the  doors  of  which  he  fastened,  and 
the  windows  of  which  he  nailed  up ;  and  the  sheriff  went  out 
of  town  and  took  the  key  of  the  store  with  him ;  and,  during 
his  absence  a  fire  took  place,  which  destroyed  the  store  with 
its  contents ;  it  was  held,  that  the  assured  was  nevertheless 
entitled  to  recover.  The  right  of  the  sheriff,  by  virtue  of  the 
seizure,  was  defeasible,  it  being  his  duty  to  release  and  give 
up  the  goods  to  the  defendant  in  the  execution,  upon  a  ten- 
der of  the  debt  and  damages,  as  the  case  might  be,  with  the 
costs,  being  made  to  him.^ 

§  73.  It  is  said  in  Lucena  v.  Crawford,^  that  it  is  not  neces- 
sary that  the  assured  should  have  a  beneficial  interest  in  the 
property  insured ;  that  it  is  sufficient,  if  he  be  clothed  with 
the  character  of  irusteCy  ox  agenty  or  consignee;  and  Lord 
Eldon  remarks,  that  a  trustee  has  a  legal  interest  in  the  thing, 
and  may,  therefore,  insure.^  As  a  consignee,  factor,  or  agent, 
has  a  lien  on  goods  to  the  amount  of  his  advances,  accept- 


1  Lazarus  v.  Commonwealth  Ins.  Co.  19  Pick.  (Mass.)  K:  81.  This  action 
was  tried  many  years  ago,  and  the  verdict  for  the  plaintiff  was  set  aside,  and 
a  new  trial  granted  at  March  Term,  1827,  as  the  report  of  it  in  o  Pick.  R. 
states,  because  the  verdict  was  given  ^*  without  evidence  of  a  probable  sur- 
plus after  paying  the  debts  for  which  the  property  was  assigned." 

2  Franklin  Fire  Ins.  Co.  Findlay,  6  Whart.  (Penn.)  R.  483. 

3  Lucena  v.  Crawford,  3  Bos.  &  Pull.  H.  95 ;  S.  C.  House  of  Lords,  5  Ibid. 
289. 

*  Yallop,  ex  parte,  16  Ves.  R.  67.  See  ante,  §  56,  67 ;  Crawford  v.  Hun- 
ter, 8  T.  R.  18. 
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ances,  and  liabilities,  he  stands,  in  this  respect,  precisely  in 
the  situation  of  a  mortgagee ;  and  he  has.  therefore,  an  insur- 
able interest  in  the  goods,  to  the  amount  of  his  lien.^  The 
consignment  is,  most  generally,  accompanied  by  the  delivery 
of  the  bills  of  lading  to  the  consignee ;  and  where  no  bill 
of  lading  accompanies  the  goods,  the  delivery  of  them,  with 
written  or  verbal  authority  to  sell,  must  be  tantamount,  and 
in  each  case,  the  consignet  is*  virtually  a  trustee.  He  has  an 
insurable  interest  which  gives  him  the  right,  but  does  not 
impose  upon  him  the  obligation  to  keep  the  property  under 
insurance;  he  is  to  exercise  his  own  judgment,  and  to  insure 
or  not,  according  to  circumstances ;  he  may  be  dissatisfied 
with  the  terms  of  the  insurance,  or  he  may  have  stored  the 
goods  in  a  fire-proof  store  of  such  location,  as  to  be,  in  his 
judgment,  sufficiently  secure  fro^i  fire.^ 

§  74.  The  disclosure  of  the  fact  that  goods  are  held  by  the 
assured  on  commission,  is  notice  to  the  insurer,  that  the 
goods  were  not  to  be  in  the  charge  or  custody,  or  under  the 
care  of  the  owner  of  them ;  but  of  his  agent  and  factor,  during 
the  continuance  of  the  risk ;  and,  therefore,  the  insurer  looks 
to  the  character  of  the  factor,  and  not  to  that  of  the  owner, 
for  discretion,  integrity,  and  vigilance.^  In  the  case  of  Parks 
V.  The  General  Insurance  Company,  in  Massachusetts,^  the 
question  was  presented  as  to  the  insurable  interest  of  a  con- 
signee, where  it  appeared  that  insurance  had  been  effected 
by  him  upon  goods  in  his  store.  He  represented,  that  he 
was  in  the  habit  of  receiving  goods  for  sale,  and  making 


1  Phil,  on  Ins.  114;  Aldrich  v.  Equitable  Safety  Ins.  Co.  1  Wood.  &  Min. 
Cir.  Co.  R.  272 ;  Buck  v,  Chesapeake  Ins.  Co.  1  Peters,  (S.  C.)  R.  151.  That 
a  trustee  may  insure,  and  after  the  happening  of  the  loss  within  the  policy, 
recover  the'  amount  for  the  benefit  of  the  party  really  interested,  has  long 
since  ceased  to  be  an  open  question.    Siter  v.  Motts,  1  Harr.  (Penn.)  B.  218. 

9  De  Forrest  v.  Fulton  Fire  Ins.  Co.  1  Hall,  (N.  Y.)  R,  84. 

3  De  Forest  v,  Fulton  Fire  Ins.  Co.  vibi  sup. 

4  Parks  V.  General  Ins.  Co.  7  Pick.  (Mass.)  R.  84. 
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advances  upon  them,  and  that  he  wished  to  obtain  insurance 
upon  them  to  secure  them  against  loss  by  fire,  as  the  con- 
signors might  not  be  able  to  repay  the  advance^  It  was 
held,  that,  construing  the  policy  and  representation  together, 
the  insurance  attached  to  goods  received  by  the  plaintifif  as 
consignee ;  that  it  covered  his  interest  in  them,  and  not  that 
of  the  consignors.^ 

§  75.  But  the  question  of  constructive  interest  as  applica- 
ble to  a  consignee^  seems  to  have  been  carried  to  a  greater 
extent  that  ever  before,  in  De  Forest  v.  Fulton  Eire  Insur* 
ance  Company .^  The  action  was  on  a  policy  of  insurance  to 
recover  for  loss  and  damage  to  goods  by  fire,  and  it  appeared, 
that  by  the  terras  of  the  contract  the  company  insured  the 
plaintiff  against  such  loss  and  damage  on  goods  and  mer- 
chandise, hazardous  and  not  hazardous,  as  well  the  property 
of  the  assured,  as  held  by.  them  in  trust,  or  on  commission, 
contained  in  the  store  No.  82,  South  Street ;  and  the  insurers 
promised  and  agreed  to  make  good  to  the  assured,  all  such 
loss  or  damage,  to  be  estimated  according  to  the  true  and 
actual  value  of  the  property  at  the  time  the  loss  should  hap- 
pen. A  fire  happened,  by  which  loss  was  sustained  on  goods 
and  merchandise,  partly  the  property  of  the  plaintiff,  and 
partly  held  by  them  on  commission,  then  in  the  store  de- 
scribed  in  the  policy,  to  a  large  amount  The  right  of  the 
assured  to  indemnity  was  admitted ;  and  the  question  was 
upon  the  extent  of  the  liability  of  the  insurers  for  the  goods 
held  on  commission ;  or,  in  other  words,  what  the  insurable 


^  Goods  held  in  trust  on  commission,  mil  not  be  covered  by  the  policy, 
unless  insured  as  such,  although  the  party  may  have  a  lien  for  advances. 
Bricta  v.  Lafayette  Ins.  Co.  2  Hall,  (N.  Y.)  R.  372.  But  the  words  "goods 
held  on  commission,"  in  fire  policies,  are  equivalent  to  the  clause  "  for  whom 
it  may  concern,"  in  marine  policies.  They  contain  a  distinct  declaration  to 
the  insurers,  that  the  assured  is  acting  for  the  benefit  of  his  consignors.  De 
Forest  v.  Fulton  Fire  Ins.  Co.  1  Ilall,  (N.  Y.)  R.  84. 

2  De  Forest  v.  Fulton  Fire  Ins.  Co.  1  Hall,  (N.  Y.)  R.  84. 
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interest  of  the  plaintiff  was.  The  plaintiff  iusisted  tipon  the 
right  to  recover  the  full  amount  of  the  loss  to  the  goods  in 
question, .by  fire;  and  the  defendants  contended,  that  they 
were  bound  to  indemnify  to  the  amount  only  of  loss  sustained 
by  the  plaintiff  in  his  own  right  It  was  admitted,  that  the 
plaintiff  had  an  insurable  interest  in  the  goods  they  held  on 
commission,  and  were  entitled  to  recover  to  the  amount  of 
their  advances  thereon,  with  interest,  and  their  mercantile 
commissions  and  charges  as  factors ;  but  the  insurers  insisted, 
that  those  were  the  only  interests  which  the  plaintiff  had  at 
risk,  at  the  time  of  the  fire,  and  that  all  the  assured  could 
claim  was  an  indemnity  to  themselves  for  their  own  loss. 
The  court,  however,  held  otherwise;  and  in  the  elaborate 
opinion  delivered  by  Jones,  C.  J.,  it  is  laid  down  as  law,  that 
a  commission  merchant,  having  in  his  possession  the  goods 
of  his  principal,  deposited  with  him  for  sale,  has  an  interest 
in  the  property  which  entitles  him  to  insure  the  same  against 
fire,  in  his  own  name,  to  the  full  value  of  the  goods.  Mr.  Jus- 
tice Oakley,  in  delivering  his  opinion,  and  in  allusion  to  the 
observation  of  Mr.  Phillips,^  that  the  insurable  interest  of  a 
consignee  or  factor,  is  limited  to  the  extent  of  his  lien,  re- 
marks,—  "He  gives  no  authority  for  his  position;  and  he 
lays  it  down  without  any  discrimination  between  Marine 
and  Fire  Insurance.  It  might  be  well  contended,  (if  it  were 
necessary,)  that  a  more  liberal  rule  ought  to  be  adopted,  as 
to  the  extent  of  the  insurable  interest  of  a  factor,  in  the  case 
of  insurance  against  firey  than  in  the  case  of  marine  insur- 
ance. The  convenience  of  trade  would  seem  to  point  out 
and  sanction  a  difference  in  the  application  of  the  rule  to  the 
two*  kinds  of  insurance."  Chief  Justice  Jones,  in  the  same 
case,  recognizes  this  difference  between  the  insurance  of  goods 
against  maritime  risks  on  the  voyage  of  exportation,  and  the 
protection  of  them  by  insurance  while  in  store,  against  fire.^ 


1  1  Phil,  on  Ins.  114. 

3  "  In  the  first  place,"  said  C.  J.  Jones,  "  the  consignee  has  not  the  full 
possession  of  them,  and  is  not  invested  with  all  his  powers  over  them,  until 
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§  75  a.  The  mode  of  making  insurance  in  the  case  of  De 
Forest  v.  Fulton  Insurance  Company,  has  never  been  doubted 


the  arrival  and  delivery  of  them  to  Lim.  But  without  laying  stress  upon 
that  circumstance,  I  observe,  in  the  next  place,  that  the  great  reason  why 
the  consignee  for  sale  does  not  insure,  and  is  not  expected  to  insure  against 
maritime  risks  on  the  voyage  of  importation  without  an  order  for  the  pur- 
pose, is,  that  the  consignor,  in  such  cases,  effects  the  insurance  himself,  and 
he  does  so,  for  the  most  cogent  reasons.  He  is  on  the  spot,  capable  of  deter- 
mining for  himself  whether  he  will  insure  or  not ;  and  if  he  perfers  insuring, 
can  select  his  own  underwriter,  and  be  sure  of  having  the  property  satis- 
factorily covered.  If  he  trusts  to  his  foreign  correspondent  he  may  be  dis- 
appointed ;  his  orders  may  miscarry,  or  not  arrive  in  season,  or  his  consignee 
may  fail,  and  besides,  in  case  of  loss,  the  insurance  if  made  by  him  at  home 
will  be  the  more  readily  and  more  easily  realized,  and  with  greater  advantage 
to  himself,  than  if  to  be  collected  by  agents  abroad,  and  remitted  by  them  to 
him.  He  therefore  will  seldom  trust  a  concern  so  interesting  in  its  conse- 
quences to  his  factor  abroad,  when  he  can  attend  to  it  himself  at  home.  And 
hence  it  is,  that  orders  to  insure  are  not  usually  given  to  consignees,  unless 
they  are  required  to  make  advances  on  the  goods  in  anticipation,  and  the* 
insurance  is  to  be  for  their  own  protection  and  security.  The  consignee, 
therefore,  would  not,  ordinarily,  insure  against  the  maritime  risk  of  the  voy- 
age, without  the  orders  of  the  consignor,  or  some  reason  to  induce  the  act 
But  if  he  should,  upon  the  receipt  of  the  bills  of  lading,  effect  insurance 
bondjide,  and  for  just  cause,  upon  the  goods  consigned  to  him,  for  the  voyage 
of  importation,  I  am  not  prepared  to  say,  that  the  contract  would  be  void,  or 
that  the  charge  of  the  premium  could  be  rejected  by  the  consignpr.  But 
the  objection  to  a  maritime  insurance  on  the  goods,  on  the  voyage,  docs  not 
apply  to  the  insurance  against  fire,  during  their  continuance  in  the  ware- 
house of  the  factor,  waiting  for  buyers.  That  insurance  devolves  immedi- 
ately, and  almost  of  necessity,  upon  the  factor.  He  has  the  exclusive  pos- 
session and  charge  of  the  goods.  He  is  interested  in  the  safety  and  profitable 
sale  of  them ;  has  the  means  of  reimbursing  himself  the  premium,  and  pos- 
sesses all  the  knowledge  of  the  place  of  deposit,  which  is  required  to  effect  a 
valid  insurance  upon  them.  But  the  consignor,  from  his  distance,  and  his 
want  of  local  knowledge,  will  be  unable  to  judge  of  the  necessity  of  insur- 
ance, or  the  nature  of  the  risk,  or  to  describe  the  building,  in  which  the 
goods  may  be  stored,  with  sufficient  certainty  for  a  binding  contract  These 
considerations  satisfy  me,  that  in  principle  the  consignee,  who  has  the  actual 
possession  of  the  property,  with  plenary  powers  of  said,  must  be  clothed  with 
a  special  property  in  the  goods,  so  as  to  enable  him  to  effect  a  valid  insur- 
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in  this  country  since  the  elaborate  judgment  in  that  case; 
which  judgment  was  expressly  recognized  and  approved  by 


ance  upon  them  in  his  own  name,  and  to  entitle  him  to  recover  for  the  loss 
of  them,  upon  an  averment  of  interest  in  himself.  I  have  found  no  adjudged 
case  necessarily  impugning  that  conclusion ;  and  the  current  of  judicial  opi- 
nion is  in  favor  of  the  principle.  But  again ;  if  it  should  be  conceded  that 
the  consignee  has  not  the  right  to  insure  the  goods  of  his  principal  under 
other  circumstances,  or  against  other  risks,  he  must,  I  think,  from  necessity, 
be  vested  with  the  power  to  insure  against  loss  or  damage  by  fire,  in  his  ware- 
house, for  the  safety  of  the  goods  while  they  remain  in  his  hands  for  want  of 
buyers.  And  if  his  special  property  does  not  (though  I  think  it  does)  give 
him  the  right  to  insure,  as  upon  an  insurable  interest  in  himself,  beyond  his 
own  beneficial  interest,  or  subsisting  liens,  he  must  still  have  the  special 
power  at  his  discretion,  and  without  any  specific  instructions  to  effect  insur- 
ance on  the  surplus  interest  for  the  benefit  of  his  consignor.  And  in  this 
point  of  view,  the  usage  found  by  the  jury  might  have  an  important  bearing 
upon  the  rights  of  the  parties.  For,  if  such  insurances  are  sanctioned  by 
usage,  those  who  send  their  goods  to  a  market  where  the  custom  prevails, 
'  must  be  presumed  to  know  its  custom,  and  to  act  upon  the  knowledge  of  it, 
in  regulating  their  consignments.  And  these  defendants,  who  knew  the 
plaintiffs  as  commission  merchants,  and  were  apprised  by  the  declaration  of 
the  policy  that  the  insurance  was  to  be  upon  goods  held  on  commission, 
must  be  taken  to  have  entered  into  their  contract  with  reference  to  the 
usage,  and  must  abide  by  its  influence  on  their  liability.  The  general  pre- 
valence of  such  a  custom  might  account  for  the  absence  of  orders  to  insure ; 
the  consignees  choosing  to  trust  to  the  judgnient  and  discretion  of  the  factors 
residing  on  the  spot,  and  possessing  a  full  view  of  the  whole  ground,  as  to 
the  expediency  of  insurance  against  fire,  rather  than  to  bind  them  down  by 
express  orders  to  the  duty  of  insuring  at  all  events.  It  would  be  difficult  to 
account  for  the  indifierence  and  inattention  of  the  consignor's  interests, 
which  the  neglect  to  give  the  orders  would  otherwise  manifest,  upon  any 
other  supposition  than  tliat  of  a  settled  conviction  on  their  part,  resulting, 
from  past  experience,  or  the  advice  of  counsel,  of  the  right  of  the  consignee 
to  insure,  and  a  confidence  in  the  judicious  exercise  by  them  of  the  power, 
or  that  of  a  reliance  upon  the  conformity  of  the  consignee  to  an  established 
usage  for  the  factor  to  keep  the  goods  sent  to  him  for  sale,  under  insurance, 
until  sold.  But  it  is  contended,  that  such  an  insurance  would  be  for  the  in- 
demnity of  the  owner  of  the  goods ;  and  to  be  sustainable  as  an  insurance 
for  his  benefit,  and  o&  an  implied  authority  from  him,  the  policy  must  be  in 
his  own  name,  or  the  terms  of  it  must  be  sufficiently  comprehensive  to  em- 
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the  Court  of  Chancery  in  Kentucky,  in  1854,  in  the  case  of 
Jackson  &  Co.  v,  ^tna  Insurance  Co.^     It  was  held,  in  that 


brace  him,  and  cover  his  interest ;  and  that  the  loss,  moreover,  which  may 
happen,  must  be  recovered  on  an  averment  of  interest  in  him.  These  may 
be  requisite  of  an  insurance  effected  by  an  agent,  insuring  by  the  order,  and 
on  the  account,  of  his  principal  solely,  or  by  a  naked  consignee,  who  has  the 
possession  merely  Irithout  the  power  to  dispose  of  the  subject  he  insures ; 
and  they  are  rules  which  apply  also  to  policies  expressly  declared  to  be  for 
the  benefit  of  the  principal,  and  not  professing  to  be  upon  any  interest  of  the 
agent  or  factor,  who  effects  them.  But  can  they  be  applicable  to  this  con- 
tract ?  It  surely  could  not  be  necessary  to  the  validity  of  this  insurance, 
that  these  factors  should  insert  the  names  of  their  principals  in  the  policy. 
Such  a  requisition  could  subserve  no  valuable  purpose,  and  would  be  embar- 
rassing in  the  extreme,  and  oftentimes  impracticable.  An  insurance  like  the 
present,  is  for  the  protection  and  indemnity  of  the  conunission  merchant, 
against  loss  or  damage  to  any  goods  or  merchandise,  that  may  then  belong 
to  him,  or  be  held  by  him  for  sale  on  commission,  as  the  factor  of  others. 
And  it  cannot  be  foreknown  whose  goods  will  be  there  at  that  time.  The 
insurers,  therefore,  admitting  them  to  be  entitled  to  notice  of  the  names  of 
individuals  intended  to  be  benefited  by  the  policy  in  ordinary  cases,  have 
dispensed  with  it  in  this  case,  by  becoming  parties  to  a  contract  which'  neces- 
sarily precludes  the  disclosure.  But  there  was  no  difficulty  in  stating  the 
insurance  to  be  for  the  benefit  of  whomsoever  it  might  concern.  If  the  con- 
tract could  be  viewed  simply  in  the  light  of  an  insurance  for  the  use  of  the 
plaintiffs  and  others,  for  whom  they  acted  as  agents,  some  general  expression 
might  be  requisite  to  extend  its  protection  to  the  assured,  who  were  not 
specifically  named  in  the  policy.  But  this  is  an  insurance  by  factors,  upon 
goods  held  by  them  on  consignment  for  sale ;  and  even  if  the  law  did  require, 
as  a  general  rule,  that  such  insurances  should  be  for  the  account  of  the  prin- 
cipals, and  that  to  render  the  contract  available  to  them,  the  factor  must 
adapt  his  policy  to  the  form  prescribed  for  other  agents,  this  contract  appears 
to  me  to  dbpense  with  that  condition ;  or,  rather,  to  require  a  substitute  for 
it,  which  probably  was  supposed  to  be  of  greater  value  to  the  insurer.  By 
the  third  article  of  the  conditions  subjoined  to  the  policy,  and  made  part  of 
it,  goods  held  in  trust,  or  on  commission,  are  to  be  declared  and  fnsured  as 
such,  otherwise  the  policy  will  not  cover  such  property.  Can  the  sense  of 
this  provision  be  misunderstood  ?  Does  it  not  import,  that  if  the  condition 
be  complied  with,  by  the  disclosure  to  the  insurers,  ths^t  goods  held  on  com- 
mission are  to  be  the  subject  of  tl^io  insurance  applied  for,  the  property  shall* 
be  covered  by  the  policy  ?    And  if  such  be  the  true  construction  of  the ' 
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inBurance  on  ^^the  stock  of  pork-'house^^  made  in  the  name  of 
the  owners  of  the  establishment,  includes  the  pork,  &c.,  of 
others,  which  is  there  on  commission,  although  in  the  printed 
conditions  of  the  policy  it  is  stated  that  ^'  goods  held  in  trust, 
or  on  commission,  are  to  be  insured  as  such,  otherwise  the 
policy  will  not  cover  such  property."  If  that  condition  is 
substantially  complied  with,  that  is  sufficient.^ 

§  76.  In  a  case  before  Lord  Mansfield,  a  contractor  for 
supplying  certain  public  stores,  set  up  an  insurable  interest 
in  a  cargo  expected  in  the  market,  from  which  he  was  to  b.e 
supplied ;  and  this  was  allowed ;  the  expected  profits  of  his 
bargain  with  the  expected  goods,  though  not  consigned  ex- 


clause,  it  amounts  to  an  agreement,  that  all  the  goods  in  which  the  assured 
should  be  found  to  have  either  an  absolute  interest  as  owners,  or  a  qualified 
property  as  factors,  should  be  covered  by  the  policy,  and  the  satisfaction,  in 
case  of  loss,  be  made  to  the  assured,  as  representing  the  entire  interest  in 
them."  "  I  am  unable  to  perceive  any  ground,  (adds  Mr.  Justice  Oakley,) 
in  principle  or  good  sense,  why  this  contract  (contract  of  insurance)  ought 
not  to  be  viewed  in  the  same  light  with  the  contract  of  sale ;  and  why  the 
factor  may  not  in  the  one  case,  as  much  as  in  the  other,  be  considered  as  the 
owner  of  the  property,  for  the  purpose  of  entering  into  the  contract,  or  of 
recovering  damages  for  the  breach  of  it  The  effect  of  a  sale  of  goods,  by  a 
general  factor,  although  he  acts  against  his  secret  instructions,  is  founded  on 
the  custom  of  merchants,  and  in  the  safety  and  convenience  of  commerce. 
It  is  equally  important  that  such  a  contract  of  insurance  as  the  present, 
should  be  supported  on  the  same  grounds." 

^  Jackson  &  Co.  v,  ^tna  Ins.  Co.,  Louisville  Ch.  Ct  (Ky.)  January,  1854, 
reported  in  American  Law  Register  for  April,  1854,  p.  374.  It  appeared  in 
proof,  in  this  case,  that  a  great  part  of  the  work  done  at  these  pork-packing 
establishments,  is  for  other  persons  besides  the  owners  of  the  pork-houses, 
&c.;  and  that  a  large  quantity  of  the  pork,  &c.,  that  is  on  hand  is  the  pro- 
perty of  other  persons ;  that  the  term  "  pork-house,"  in  Louisville»  means  a 
house  where  pork  is  received  and  packed  for  others  on  commission,  as  well 
as  for  the  proprietors.  It  also  appeared,  that  th^se  persons  generally  in- 
structed Jackson  &  Co.  to  have  their  property  insured  against  fire,  and  that 
•the  company  held  themselves  bound  to  luive  all  the  property  of  others,  held 
in  the  establishment,  insured. 
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pressly  to  him,  were  considered  advantages  which  certainly 
would  accrae  to  him  except  for  intervening  perils  in  the 
cause  of  the  transportation  of  the  merchandise.^  By  the 
same  construction  a  commission  merchant  to  whom  the 
cargo  of  a  vessel  is  consigned,  has  an  interest  in  his  expected 
commissions,  and  may  insure  the  same  while  the  same  is  on 
the  voyage.^  In  delivering  the  opinion  of  the  court  in  this 
case,  Hubbard,  J.,  said,  "Originally,  the  owners  of  the  vessel 
and  cargo,  and  the  designated  voyage  were  alone  the  sub- 
jects of  the  contract ;  but,  as  comm,erce  has  been  extended, 
the  rights  of  persons,  other  than  those  of  the  specific  owners 
of  the  property,  have  become  involved  ii^  the  results  of  the 
voyages.  In  consequence  of  it,  the  law  of  insurance  has 
been  most  reasonably  extended  to  embrace  within  its  provi- 
sions cases,  where  the  parties,  having  no  ownership  of  the 
property,  have  a  lien  upon  it,  or  such  an  interest  connected 
with  its  safety  and  situation,  as  will  cause  them  to  sustain  a 
direct  loss  from  its  destruction,  or  from  its  not  reaching  its 
proper  place  of  destination.  Such  rights  have  received  pro- 
tection." In  another  case  in  Massachusetts,^  the  insurance 
was  on  profits  on  merchandise,  and  it  was  held,^  that  the 
assured  had  a  substantial  interest  in  the  risk  ;^  for  if  the  ship 


1  Grant  v,  Parkinson,  28  Geo.  3,  in  B.  R.  cited  in  Park  on  Ins.  267,  and 
1  Marsh,  on  Ins.  97 ;  3  Bos.  &  Pull.  R.  85. 
s  Putnam  o.  Mercantile  Ins.  Co.  6  Mete.  (Mass.)  R  386. 

3  French  v,  Hope  Ins.  Co.  16  Pick.  (Mass.)  R.  397. 

4  A  supercargo,  who  is  to  receive  compensation  out  of  a  homeprard  cargo, 
as  he  begins  to  render  his  services  at  the  commencement  of  the  voyage,  and 
80  continues  them,  sustains  an  absolute  loss  of  his  time  and  skill  in  case  the 
cargo  does  not  arrive ;  and,  therefore,  his  interest  is  strictly  a  contract  of 
indemnity.  1  Phil,  on  Ins.  115;  Robinson  o.  New  York  Ins.  Ca  2  Gaines, 
(N.  Y.)  R  357.  But  the  supercargo,  as  such,  has  no  possession  of  the  goods 
or  power  over  them  during  the  voyage ;  his  tr^^t  is  to  sell  in  the  foreign 
market,  and  his  duty  commences  on  the  arrival  of  the  ship.  The  power  to 
insure  against  maritime  risks,  is  not  within  the  scope  of  his  authority,  and 
does  not  result  from  any  necessity.  But  where  the  goods  are  landed,  and 
his  instructions  require  him  to  wait  for  a  market,  and  in  the  exercise  of  this 
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had  arrived  safely,  he  would  have  been  entitled  to  profits; 
and  they  depended  on  her  safe  arrival.  Putnam,  J.,  who 
delivered  the  opinion  in  this  case,  says, — "The  objection 
principally  relied  upon  is,  that  the  plaintiff  was  not  the  owner 
of  the  merchandise ;  that  he  could  not  have  insured  the  goods, 
and  d  fortiori  not  the  profits  on  the  goods  which  did  not  be- 
long to  him.  The  rule,  if  received  to  the  extent  laid  down, 
would  prevent  the  insurance  of  commissions  on  goods  con- 
signed to  the  plaintiff.  If  in  the  case  of  a  consignee,  the 
goods  should  arrive  safely,  he  would  be  entitled  to  commis- 
sions on  the  sale.  So  in  the  case  at  bar,  if  the  goods  had 
arrived,  the  plaintiff  would  have  realized  a  profit.  The  cases 
seem  to  us  to  be  perfectly  analogous.  In  each  the  party 
claiming  profits  on  commissions  has  either  to  run  the  risk 
and  bear  the  loss  himself,  or  get  insurance  against  marine 
risk.  In  each  case,  he  has  a  real  interest  to  protect"  But  if 
A.,  in  England,  contracts  with  B.,  at  St  Petersburgh,  to  send 
him  a  cargo  of  merchandise  on  a  credit ;  and  the  merchan- 
dise is  shipped,  and  A.  effects  an  insurance,  and  B.'s  agent 
stops  the  goods  in  transitu^  (A.  having  become  insolvent,) 
neither  A.  nor  his  assignees  can  recover  on  the  policy,  inas- 
much as  A.,  after  the  stoppage  in  transitu^  has  no  insurable 
interest.^ 

§  77.  It  is  an  old  doctrine,  that  every  bailee  has  a  temporary 
qualified  property  in  the  things  of  which  possession  has  been 
delivered  to  him  by  the  bailor ;  and  by  virtue  of  the  delivery 


duty,  it  becomes  necessar}'  to  warehouse  the  goods ;  in  such  case,  the  right 
to  insure  the  goods  against  fire,  if  deemed  advisable,  results  by  necessary 
implication  from  the  power  to  retain  the  goods  in  store,  and  the  consequent 
hazard  to  which  they  are  exposed.  By  Jones,  C.  J.,  in  De  Forest  t«.  Fulton 
Fire  Ins.  Co.  1  Hall,  (N.  Y.)  R.  84.  By  an  insurance  on  property  on  board 
a  ship,  effected  in  behalf  gf  the  master  of  the  ship,  whose  only  interest  on 
board  was  his  commimon  of  seven  and  a  half  per  cent,  on  the  cargo  home- 
ward, such  commission  is  insurable.  Holbrook  v.  Brown,  2  Mass.  R.  280 ; 
Welb  V.  Philadelphia  Ins.  Co.  9  S.  &  Rawle,  (Penn.)  R.  103. 
1  Clay  17.  Harrison,  10  B.  &  Cress.  99. 
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of  goods  to  a  common  carrier  for  transportation,  he  has  in 
them  a  special  property  which,  in  the  first  place,  authorizes 
him  to  maintain  an  action  against  any  person  who  disturbs 
his  possession  of,  or  does  any  injury  to,  them,  during  their 
transit,  or  while  in  his  custody ;  and  he  has,  moreover,  a  lien 
on  the  goods  as  a  satisfaction  for  his  labor,  or  for  the  recovery 
of  freight ;  and  a  right  of  action  also  for  the  freight  after  the 
goods  have  been  delivered.  Although,  therefore,  a  carrier  by 
sea  cannot  effect  an  insurance  against  the  perils  of  the  naviga- 
tion, from  the  consequences  of  which  he  is  exonerated  by  the 
bill  of  lading,  yet  an  inland  carrier  in  whose  favor  no  such 
exception  is  usually  made,  will  in  general  have  an  insurable 
interest  and  a  right  to  provide  an  indemnity  against  such 
accidents  to  the  property  placed  in  his  hands,  as  will  render 
him  liable  under  his  contract.  Thus,  it  was  held,  that  com- 
mon carriers  along  the  line  of  a  canal,  had  an  insurable 
interest  to  the  full  value  of  all  the  goods  placed  in  their 
hands,  which  they  might  protect,  under  the  general  words  of 
insurance  ordinarily  employed.^ 

§  78.  In  Van  Natta  v.  Mutual  Security  Insurance  Company, 
in  the  Superior  Court  of  the  city  of  New  York,^  the  objections 
made  by  the  counsel  to  the  doctrine  in  the  preceding  cases  of 
De  Forest  v.  Fulton  Fire  Insurance  Company,  and  of  Crowley 
V.  Cohen,  were  briefly  noticed  by  Sandford,  J.,  in  giving  the 
judgment  of  the  Court,  and  they  were  overruled ;  the  Court 
deciding,  that,  in  a  declaration  upon  a  policy  of  insurance  on 
the  cargo  of  a  canal-boat,  it  is  a  sufficient  averment  of  the 
plaintiff's  interest  to  allege  that  the  insurance  was  for  the 
account  and  benefit  of  the  plaintiff,  as  common  carrier;  and 
that  it  is  a  sufficient  averment  of  the  liability  incurred,  for  the 


4 

1  Crowley  v.  Cohen,  S  B.  &  Adol.  B.  478,  and  cited  in  2  Am.  Lead.  Ca. 
437. 

a  Van  Natta  t?.  Mutual  Security  Ins.  Co.  2  Sand.  (N.  Y.)  Sup.  Co.  R. 
490. 

12 
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• 

plaintifTto  state,  In  such  declaration,  that  an  amoant  of  goods 
exceeding  that  mentioned  in  the  policy  was  intrasted  to  him 
as  carrier,  and  that  they  were  consumed  by  fire,  and  that  the 
plaintiff  thereby  became  liable  to  pay  to  the  respective  own- 
ers a  greater  sum  than  that  insured.^  The  interest  of  the 
carrier  will  continue,  notwithstanding  the  goods  insured  are 
transported  by  him  in  vessels  belonging  to  other  persons, 
chartered  by  him  for  the  purpose.  In  such  case  the  charterer 
of  the  vessel,  and  not  the  owners,  is  the  proper  person  to  in- 
sure the  cargo,  as  common  carrier.* 

§  79.  It  is  laid  down  to  be  very  clear,  that  one  may  insure, 
in  his  own  name,  the  property  of  another  for  the  benefit  of  the 
owner,  without  the  latter's  previous  authority  or  sanction  ; 
and  that  it  will  enure  to  the  party's  interest  intended  to  be 
protected,  upon  his  subsequent  adoption  of  it,  even  after  a  loss 
has  occurred.^     Where  a  ship  bound  to  foreign  parts  was 


*  Before  Oakley,  C.  J.,  and  Vanderpool  and  Sandford,  J's.  The  reader 
will  bear  in  mind  that  it  is  part  of  the  law  of  common  carriers,  that  a  loss 
of  the  goods  taken  hy  them  to  transport,  by  fire  through  mis/ortunef  and 
not  by  the  act  of  God,  falls  upon  them.  See  Angell  on  the  Law  of  Carriers, 
^  1 56  ~  160.  Whether  a  count  in  a  declaration  can  be  supported  by  evidence 
of  the  special  interest,  as  a  common  carrier,  is  a  separate  question  from  the  one 
decided  in  the  above  case.  See  Granger  r.  Howard  Ins.  Co.  5  Wend.  (N.  Y.) 
R.  200.  Should  a  carrier  insure  for  the  full  amount  of  the  property  delivered 
to  him  to  be  carried,  and  receive  it,  he  will  be  liable  in  an  action  for  money 
had  and  received,  for  the  excess,  after  satisfying  his  demand  upon  the  pro- 
perty, at  the  suit  of  the  real  owners.  Sidaways  v.  Todd,  2  Stark.  R  400 ; 
Armitage  v.  Winterbottom,  1  M.  &  Gr.  R.  ISO ;  De  Forest  v,  Fulton  Fire 
Ins.  Co.  1  Hall,  114.  A  carrier  may  insure  the  goods  he  contracts^ to  con- 
vey ;  yet  he  has  neither  the  legal  title,  nor  the  beneficial  interest  in  them, 
but  he  is  responsible  for  their  loss.  His  insurance  is  upon  the  goods ;  yet 
his  indemnity  is  against  the  consequences  of  his  implied  guaranty  for  their 
safe  carriage,  and  not  agttlnst  the  loss  of  the  property  by  the  peril  insured 
against    Ibid.    By  Jones,  C.  J. 

2  Chase  v.  Washington  Mutual  Ins.  Co.,  12  Barb.  (N.  Y.)  Sup.  Co.  R. 
595. 

3  Miltenberger  v.  Beacom,  9  Barr,  (Penn.)  R.  198.    If  a  person  authorizes 
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insured  by  one,  having  no  personal  interest  in  her,  in  his  own 
name,  and  for  every  person  to  whom  the  same  appertained, 
and  this  was  done  without  the  previous  authority  of  the 
owner,  for  whose  interest  the  insurance  was  effected,  and 
without  his  sanction  before  the  loss  of  the  ship,  and  he  after- 
wards adopted  the  policy ;  it  was  held  that  he  was  entitled 
to  recover  directly  against  the  underwriter.* 

§  80.  The  above  doctrine  was  recognized  as  applicable  to 
fire  policies  in  two  instances  in  the  State  of  Alabama.  In  the 
first,  the  policy  was  on  the  goods  in  the  defendant's  store, 
without  discrimination ;  but  it  appeared  that  the  plaintiff's 
goods,  which  had  been  deposited  with  the  plaintiff  for  sale, 
were  included  in  the  list  of  goods  insured ;  and  the  defendant, 
after  the  loss,  promised  to  account  with  the  plaintiff  for  a  just 
proportion  of  the  subscription.  On  the  trial,  the  defendant 
requested  the  court  to  instruct  the  jury,  that  if  no  instructions 
to  insure  were  given  by  the  plaintiff,  when  the  goods  were 
deposited  or  before  the  fire,  the  goods  were  not  covered.  This 
request  was  denied ;  and,  on  error  brought,  this  refusal  was 
sanctioned  by  the  Supreme  Court  of  the  State,  the  court  say- 
ing that  the  case  was  properly  put  on  the  ground  that  the 
defendant's  promise  to  account,  contained  an  admission  that 


insurance  to  be  made,  and  desires  it  to  be  made  for  his  account,  this  is  not  a 
direction  to  insure  his  own  individual  interest,  but  merely  that  credit  is  to  be 
given  to  him  for  the  premium,  and  the  person  for  whose  benefit  the  insur- 
ance was  made,  and  who  at  the  time  had  an  insurable  interest  in  the  property, 
though  ignorant  of  it  at  the  time,  may  adopt  it.  Bouth  v.  Thompson, 
18  East,  R.  274.  Hughes,  in  his  Treatise  on  Insurance,  p.  41,  says,  that 
the  insurance  being  for  the  benefit  of  the  owner,  the  reasonable  presump- 
tion is  that  he  would  adopt  the  act ;  and  although  he  was  under  no  legal 
obligation  to  repay  thQ  premium  to  the  party  negotiating  the  policy,  there 
was  such  a  moral  obligation  as  furnished  a  sufiicient  consideration  to  support 
his  adoption  of  it,  after  the  happening  of  the  loss. 
^  Hagedom  v.  Oliverson,  9  Man.  &  Sel.  R.  485. 
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may  concern,"  or  for  the  "  owners  "  generally,  in  a  marine 
insurance,  it  may  be  shown  by  extrinsic  evidence,  that  the 
intention  of  the  policy  was  to  cover  separate  or  joint  pro- 
perty, or  both.^ 

§  83.  We  have  seen,^  that  a  person  by  becoming  an  insurer 
of  property,  thereby  acquires  an  insurable  interest  in  it ;  so 
that  he  may  protect  himself  against  the  consequences  of  the 
risk  he  has  been  induced  to  assume  by  an  insurance  against 
it,  which  is  termed  a  re-insurance,^  In  this  particular,  no 
difference  exists  between  Marine  and  Fire  Insurance ;  in 
neither  case  is  it  a  wager  contract,  and  in  both  cases  the  first 
insurer  becomes  entitled  to  a  complete  indemnity.  It  has, 
nevertheless,  been  deemed  advisable  in  England  to  forbid  the 
use  of  it  by  statute ;  yet  in  the  absence  of  any  such  prohibi- 
tory legislative  act  there  is  no  doubt  of  its  validity,  and  it 
has  so  been  considered  in  this  country.*  The  Supreme  Court 
of  New  York,  in  the  case  of  The  New  York  Bowery  Fire 
Insurance  Company  v.  The  New  York  Fire  Insurance  Com- 
pany,^ have  held,  that  under  the  general  powers  to  make  con- 
tracts  of  insurance,  and  all  kinds  of  insurance,  an  insurance 


^  Foster,  &c.,  uhi  sup,;  French  v»  Backhouse,  5  Burr.  R.  2727. 

a  Ibid.  ^ 

3  See  ante,  §  24. 

^  For  the  nature,  meaning,  and  object  of  re-insurance,  see  antCy  §  24,  25, 
By  Mr.  Justice  Sandford :  "  For  more  than  two  centuries,  the  contract  of 
re-assurance  has  been  well  known,  and  its  principles  firmly  established ;  and 
we  have  not  met  with  a  single  ^eatisc  or  decision,  which  deviates  from  the 
uniform  doctrine  maintained  on  the  point  in  question.  From  Le  Guidon  de 
la  Mer  to  the  last  edition  of  Mr.  Justice  Park's  work  in  England,  and  the 
publication  of  M.  de  Alauzct,  in  France,  the  cqntract  of  re-assurance  is 
described  as  a  contract  of  tnefemnt^y  to  ih^  party  obtaining  it;  and  in  all  the 
modem  tre&tises  such  indemnity  is  explicitly  declared  to  be  tl^e  whole  sum 
re-insured."  Hone  et  al.  receivers  of  the  American  Mutual  Ins.  Co.  t;. 
Mutual  Safety  Ins,  Co.  1  Sand.  (N.  Y.)  Sup.  Co.  R.  137. 

5  New  York  Bowery  Fire  Ins.  Co.  r.  New  York  Fire  Ins.  Co.  16  Wend. 
(N.  Y.)  R.  359. 
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company  is  authorized  to  make  re-insurance,  which  operates 
not  upon  the  risk,  but  upon  the  property  covered  by  the 
original  policy.  An  underwriter  may  wish  to  change  his 
business,  or  he  may  have  taken  a  greater  risk  on  a  particular 
subject,  or  in  the  same  immediate  neighborhood,  than  he  is 
willing  to  encounter.  In  these,  as  well  as  in  other  cases  that 
might  be  suggested,  there  is  no  principle  of  public  policy 
which  forbids  him  to  sell  an  indemnity  by  means  of  a  re-in- 
surance, either  in  whole  or  in  part,  on  the  same  risk.  Should 
this  contract  be  perverted  to  improper  uses,  as  is  said  to  have 
been  the  case  in  England,  the  legislature  may  interfere  in  this 
country,  as  it  has  in  that,  and  prescribe  the  cases  in  which 
re-insurance  shall  not  be  permitted.^ 

§  84.  The  contract  of  re-insurance,  then,  is  one  oi  indemnity  / 
that  is,  the  insurer  is  to  be  protected  by  the  re-insurer,  to  the 
extent  of  his  loss.  But  when  the  loss  is  incurred,  the  re-in- 
surer, by  the  jpositive  terms  of  the  contract,  is  to  pay  the 
amount  to  the  insurer  within  the  time  stipulated,  after  the 
same  is  ascertained  and  proved.  The  re-insurer  has  nothing 
to  do  with  the  payment  by  the  insurer.  In  the  French 
policies,  both  to  relieve  the  insurer  from  the  trouble  of  going 
through  all  the  proofs  on  a  trial,  and  to  save  costs  to  the 
re-insurer,  it  has  become  customary  to  insert  a  provision,  that 
the  re-insurer  shall  pay,  on  proof  of  payment  by  the  insurer  ; 
and  it  is  to  this  provision  that  M.  de  Alauzet  refers.^  But  in 
Prance,  when  there  is  no  such  clause  ;  and  uniformly  in  this 
country,  where  it  is  as  yet  unknown,  the  insurer  may  at  once 
resort  to  his  action  against  the  re-insurer  and  recover  the  loss 
with  the  costs  of  litigation.  There  is  no  authority  for  saying, 
that  he  must  pay  the  loss  before  enforcing  the  demand  against 


^  See  ante,  §  25. 

3  Alaazet,  Traitd  General  des  Atturances,  No.  152,  p.  276.    And  see 
ante,  §  24,  25. 


J 
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the  re-insurer.^  In  Hastie  v.  De  Payster,^  the  insurer  had 
stood  out  a  suit  against  him  by  the  first  assured,  and  it  is 
inferable  from  the  points  raised,  that  he  had  paid  the  reco- 
very ;  the  language  of  Chief  Justice  Kent  and  of  Livingston, 
Justice,  is  unequivocal,  that  he  may  recover,  not  what  he 
has  paid,  but  all  that  he  ought  to  pay,  or  has  become  liable 
to  pay.  So  it  is  laid  down  by  Marshall,  that  if  the  original 
insurer  fail,  so  that  his  assured  receive  only  a  dividend,  how- 
ever small,  the  re-insurer  can  gain  nothing  by  this,  but  must 
pay  the  full  amount  of  the  loss  to  the  first  insurer  ;  and 
this,  he  adds,  stands  the  law  in  most  of  the  maritime  states 
of  Europe.^ 

§  85.  A  clause  inserted  in  a  fire  policy  of  re-insurance,  pro- 
viding that  in  case  there  is  any  other  insurance,  prior  or  sub- 
sequent, on  the  property  insured,  the  re-insured  shall  be  enti- 
tled to  receive,  in  the  event  of  a  loss,  only  a  proportionate 
part  thereof,  refers  to  a  double  insurance  on  th^  same  interest^ 
or,  in  other  words,  to  a  double  re-insurance  ;  and,  therefore, 
where  there  is  no  other  re-insurance,  the  re-insurer,  notwith- 
standing such  a  clause,  is  liable  in  the  event  of  a  loss,  to  pay 
the  full  amount  thereof,  if  it  do  not  exceed  the  sum  mentioned 
in  his  contract.^ 

§  86.  If,  in  a  policy  of  re-assurance,  the  underwriter  agrees 
to  "  re-insure,"  and  to  "  make  good  unto  the  re^^assured  all 
such  loss  or  damage  (not  exceeding  the  sum  specified,)  as 
shall  happen  by  fire,   the   loss  or  damage  to  be  estimated 


1  Opinion  of  the  court  by  Sandford,  J.,  in  Hone  ei  (d.^  Receivers  of  the 
American  Mutual  Ins.  Co.  o.  Mutual  Safety  Ins.  Co.  1  Sand.  (N.  Y.)  Sup. 
Co.  R.  137. 

«  Hastie  v,  De  Payster,  3  Caines,  (N.  Y.)  R.  190. 

3  1  Marsh,  on  Ins.  143.    And  see  ante^  §  24,  25. 

4  Mutual  Safety  Ins.  Co.  Pbuntiff  in  Error  v.  Hone  et  a/.,  Receivers  of  the 
American  Mutual  Ins.  Co.,  Defendants  in  Error,  2  Comst  (N.  Y.)  R  285. 
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according  to  the  true  and  actual  cash  value  of  the  property 
at  the  time  the  same  shall  happen  ;"  the  contract  imports 
on  its  face  that  the  re-insurer  is  to  make  a  full  indemnity 
within  the  amount  of  risk  taken  by  him;  and,  provided  there 
is  no  ambiguity  in  the  terms  used,  evidence  of  a  local  custom 
among  insurers  to  pay  only  such  a  proportion  of  the  loss  as 
the  amount  of  re-insurance  bears  to  the  original  policy,  cannot 
be  received  to  control  the  contract,  or  reduce  the  amount  of 
a  recovery  thereon.  The  proof  proposed  of  such  an  usage, 
is  rejected,  because  it  goes  to  contradict  the  plain  and  unequi- 
vocal language  of  the  policy  ;  and  is  not  offered  with  a  view 
to  ascertain  the  meaning  of  particular  terms  to  explain  the 
subject  of  the  contract ;  it  goes  to  vary  and  contradict  the 
contract.^ 

§  87.  Bell,  after  stating  that  the  insurer  has  himself  an 
insurable  interest  which  he  may  protect  by  a  re-insurance, 
says,  — "  This  transaction,  in  the  event  of  the  original  tn- 
surer^sinsolvencpf  the  person  originally  insured  has  no  interest 
in,  and  cannot  recover  from  the  last  insurer  in  any  other  way 
than  in  common  with  the  other  creditors  of  the  first  insurer."  ^ 
In  a  case  in  the  Court  of  Chancery  in  New  York,  it  appeared 
that  the  American  Mutual  Insurance  Company  insured  the 
complainants  $22,000,  upon  merchandise  and  other  property 
in  a  store  in  Broad  Street,  in  the  city  of  New  York,  and  after- 
wards caused  itself  to  be  re-insured  to  the  amount  of  $10,000, 
by  the  Mutual  Safety  Insurance  Company,  upon  the  same 
risk.  During  the  running  of  these  policies,  the  property  was 
destroyed  by  the  great  fire  in  July,  1845.  The  American 
Mutual  Insurance  Company  having  become  insolvent,  in 
consequence  of  losses  occasioned  by  that  fire,  the  question 
presented  by  the  bill  in  the  cause  was,  whether  the  complain- 
ants had  an  equitable  lien,  or  preferable  claim,  upon  the  fund 


^  Ibid. ;  and  see  as  to  usage,  aniey  §  23, 27. 
^  1  Bell,  Law  Diet.  403,  Art  "  Insurance.' 
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of  $10,000,  due  upon  the  re-insurance,  or  whether  that  fund 
belonged  to  all  the  creditors  of  the  insolvent  company  ratably  ? 
Chancellor  Walworth  decided  that  where  an  insurance  com- 
pany has  underwritten  a  policy,  and  afterwards  causes  itself 
to  be  re-insured,  and]  after  the  loss  of  the  property  insured, 
such  company  becomes  insolvent,  the  person  originally  insured 
has  no  equitable  lien  upon  the  sum  of  money  due  on  the  con- 
tract of  re-insurance ;  but  that  fund  belongs  to  all  the  creditors 
of  the  insolvent  company  ratably.^ 

§  88.  A  re-insurance,  we  have  seen,  differs  very  essentially 
from  a  double  insurance.^  The  latter  occurs  when  several 
policies  are  effected  for  the  benefit  of  the  same  person^  and 
upon  the  same  subject-matter  ;  whereas  the  former  is  entered 
into  by  the  insurer  for  his  own  protection.  There  is  no  ille- 
gality in  England,  in  the  practice  of  the  latter,  as  it  appears 
there  is  by  statute  in  the  former;  nor  is  the  latter  prejudicial, 
in  its  ordinary  effects,  to  the  assured,  or  to  the  insurer.  To 
the  assured  it  is  attended  with  advantage,  as  il  provides  with 
greater  certainty  for  the  protection  of  the  whole  amount  of 
his  interest ;  and  the  several  underwriters  on  different  policies 
being  in  the  nature  of  co-insurers^  he  is  enabled  to  select  any 
whose  responsibility  he  may  prefer  for  satisfaction  of  the 
amount  of  his  loss.  No  inconvenience,  on  the  other  hand,  is 
sustained  by  an  underwriter  in  the  case  of  a  double  insurance, 
for  his  contract  is  not  varied  by  it ;  and  if  the  underwriter  in 
one  policy  should  pay  the  whole  amount  of  the  loss,  he  would 
be  entitled  to  recover  a  ratable  contribution  from  the  under- 
writer in  the  other  policy.^     The  principle  of  contribution  has 


'  Herckenrath  v,  American  Ins.  Co.  3  Barb.  (N.  Y.)  Ch.  R  63. 

>  See  ante,  §  26. 

3  Gordon  v,  London  Assur.  Co.  1  Burr.  R.  492  —  opinion  of  Lord  Mans- 
field ;  Hughes  on  Ins.  59  ;  Park  on  Ins.  422 ;  Bousfield  v,  Barnes,  4  Campb. 
R.  228 ;  Stacy  v,  Franklin  Fire  Ins.  Co.  2  Watts  &  S.  (Penn.)  R.  506  ; 
Peters  v,  Del.  Ins.  Co.  5  S.  &  Rawle,  475. 
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its  foundation  in  the  clearest  principles  of  natural  justice ;  for 
as  all  are  equally  bound,  and  are  equally  relieved,  it  is  obvi- 
ously but  just  that,  in  such  a  case,  all  should  contribute  in 
proportion  towards  a  benefit  obtained  by  all.  Any  other  rule 
in  case  of  double  insurances,  would  put  it  into  the  power  of 
the  assured  to  select  his  own  victim ;  and,  upon  motives  of 
mere  caprice  or  favoritism,  to  make  a  common  burden  a  per- 
sonal oppression. 

§  89.  It  is  generally  a  condition  of  the  policy  when  the  same 
property  is  insured  with  several  insurers,  that  the  assured 
shall  give  notice  of  any  other  insurance  on  the  same  pro- 
perty;^ one  of  the  objects  of  which  is  to  apprise  the  insurer 
of  his  claim  to  contribution  from  his  co-insurers. 

§  90.  Where  there  is  a  clause  in  a  policy  of  insurance,  that 
persons  at  that  office  must  give  notice  of  any  insurance  made 
on  their  behalf  by  the  same,  and  shall  cause  such  other  insur- 
ance to  be  indorsed  on  their  policy,  in  which  case  each  office 
shall  be  liable  to  the  payment  only  of  a  ratable  proportion  of 
any  loss  or  damage  which  may  be  sustained,  and  unless  such 
notice  is  given,  the  assured  will  not' be  entitled  to  recover  in 
case  of  loss,  the  condition  applies  to  a  subsequent^  as  well  as 
to  a  prior  insurance.^ 

§  91.  A  policy  of  insurance  contained  a  stipulation,  that  if 
the  assured  then   had,  or  thereafter  should  have  any  other' 
insurance  upon  the  same  property,  notice  thereof  should  be 
given  to  the  company,  and  the  same  indorsed  upon  the  policy, 
or  otherwise  acknowledged  by  the  company  in  writing.     A 


^  Beauxn.  on  Ins.  56.  Potter  v,  Ontario  and  LiTingston  Mutual  Ins.  Co. 
7  Barb.  (N.  Y.)  Sup.  Co.  R  U7 ;  Illinois  Mutual  Fire  Ins.  Co.  v.  O'NeiUe, 
13  Peck,  (111.)  R.  89. 

9  Stacey  o.  Franklin  Fire  Ins.  Co.  2  Watts  &  S.  (Penn.)  R.  506  ;  Harris 
0.  Ohio  Ins.  Co.  5  Ham.  Ohio,  R.  461. 
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bill  was  filed  by  the  assured  against  the  company  alleging 
that  notice  was  given  of  another  insurance,  and  praying  that 
the  company  might  be  compelled  to  indorse  the  notice  upon 
the  policy,  or  acknowledge  the  same  in  writing;  but  the 
proof  of  the  notice  being  insufficient,  the  bill  was  dismissed 
with  costs.  "  If,"  said  Woodbury,  J.,  who  delivered  the  opi- 
nion of  the  court,  "the  plaintiff  omitted  to  comply  with  so 
substantial  a  provision  in  the  contract  itself,  we  see  no  way, 
equitably  or  legally,  to  prevent  the  consequences  falling  on 
himself,  rather  than  others,  being  the  result  either  of  his  own 
neglect,  or  that  of  some  of  the  agents  he  employed."  ^  If 
notice  is  given  to  an  agent  of  the  company,  or  to  one  em- 
powered to  make  surveys  and  to  receive  applications,  it  is 
sufficient.^ 

§  92.  To  secure  from,  and  on  the  part  of,  the  owner,  due 
care  and  vigilance  over  the  property  insured,  it  is  the  prac- 
tice of  fire  insurance  companies  to  cover  by  their  policies  a 
part  only  of  the  loss.  They  secure  no  property  for  its  full 
value,  or  for  an  amount  greater  than  the  value,  because  it  is 
found  necessary  to  guard  against  negligence  on  the  part  of 
the  assured,  and  sometimes  against  his  dishonesty.  It  is 
necessary  also,  for  the  same  reason,  to  provide,  that  the 
assured  shall  not  effect  other  policies  at  his  pleasure,  upon 
the  same  property,  in  other  insurance  companies.  The  sub- 
ject is  considered  of  so  much  importance,  that  it  is  provided 
in  the  act  of  incorporation  of  some  companies,  that  if  insur- 
ance on  any  building  insured  by  the  company,  shall  subsist 
at  the  time  in  any  other  office,  the  insurance  by  the  company 
shall  become  void,  unless  such  double  insurance  subsist  with 
the  consent  of  the  directors  or  agents,  signified  by  indorse- 


1  Carpenter  v.  Providence  Washington  Ins.  Co.  4  How.  (U.  S.)  R.  185. 
9  Sexton  V.  Montgomery  County  Mutual  Ins.  Co.  9  JBarb.  (N.  Y.)  Sup.  Co. 
R.191. 
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xnent  on  the  back  of  the  policy,  signed  by  the  president  and 
•secretary.^ 

• 

§  93.  Where  by  the  terms  of  the  policy j  it  is  provided,  that 
in  case  the  assured  shall  already  have  any  other  insurance, 
not  notified,  the  policy  shall  be  void,  and  it  is  declared,  that 
in  case  of  any  other  insurance  upon  the  property,  whether 
prior  or  subsequent,  there  shall  be  only  a  pro  rata  recovery 
in  case  of  loss,  and  one  of  these  conditions  attached  to  the 
policy  is,  that  notice  of  all  previous  insurances  shall  be  given 
at  the  peril  of  forfeiting  the  policy ;  it  was  held,  that  a  pur- 
chaser of  a  dwelling-house,  who  effected  insurance  upon  it, 
was  not  bound  to  give  notice  of  a  previous  policy  effected  by 
his  vendor,  unless  such  previous  policy  was  assigned  to  him.^ 
The  clause  in  the  policy  related  only  to  a  double  insurance, 
and  to  constitute  a  double  insurance,  both  policies  must  be 
upon  the  same  insurable  interest^  either  in  the  name  of  the 
owner  of  that  interest,  or  in  the  name  of  some  other  person 
for  his  benefit^ 

§  94.  In  the  casb  of  Lucas  v.  The  Jefferson  Insurance 
Company,  in  New  York,*  a  construction  was  given  to  the 
clause  in  a  policy  of  insurance  against  fire,  providing  for  only 
a  ratable  payment  in  case  of  other  policies  on  the  same  sub- 


1  Stark  County  Mutual  Ixu.  Co.  v,  Hurd,  19  Ohio  B.  149. 

2  Etna  Fire  Ins.  Co.  ».  Tyler,  16  Wend.  (N.  Y.)  R.  88&.  "No  one  can 
suppose,"  said  Chancellor  Walworth,  "for  a  moment,  that  these  underwriter^ 
intended  to  be  so  unreasonable  as  to  require  a  person  insuring  with  them, 
under  the  penalty  of  a  forfeiture  of  his  policy,  to  give  notice  of  every  insur- 
ance which  any  former  owner  of  the  property  might  have  made  thereon, 
although  he  had  no  interest  in  that  insurance,  and  the  rights  of  the  company 
could  not  in  any  way  be  affected  thereby." 

3  Mutual  Fire  Ins.  Co.  v.  Hone,  et  al.  Receivers  of  the  American  Mutual 
Ins.  Co.,  Defendants  in  Error,  2  Comst  (N.  Y.)  R.  235. 

4  Lucas  V.  Jefferson  Ins.  Co.  6  Cow.  (N.  Y.)  R.  635. 

13 


146  LAW  OF  FIRE  INSURANCE.  [CH.  IV. 

ject.  That  company  insured  the  plaintiff  against  loss  by 
fire,  to  the  amount  of  $4,000,  on  certain  cotton  and  woollen 
machinery.  The  Chatham  and  Etna  Fire  Insurance  Com- 
panies also  insured  the  plaintiff  on  the  same  property,  the 
former  for  $5,000,  the  latter  $6,000;  and  a  loss  had  been 
sustained  by  fire.  The  evidence,  on  the  part  of  the  plaintiff, 
made  the  amount  of  loss  about  $20,000;  and  that  on  the 
part  of  the  company,  between  nine  and  ten  thousand  dollars. 
The  policy  underwritten  by  the  company,  contained  the  fol- 
lowing clause  :  "j&i  case  of  any  other  insurance  upon  the  pro- 
perty hereby  insured^  whether  prior  or  subsequent  to  the  date 
of  this  policy^  the  assured  shall  noty  in  case  of  loss  or  damage^ 
be  entitled  to  demand  or  recover  on  this  policy^  any  greater 
portion  of  the  loss  or  damage  sustained,  than  the  amount 
insured  shall  bear  to  the  whole  amount  insured  on  the  said 
property^  The  Chatham  and  Etna  Companies  had  each 
paid  the  amount  of  their  insurance,  deducting  one  sixth, 
making  together  $9,583.34.  These  were  voluntary  payments 
without  suit,  by  arrangement  between  the  parties.  It  was 
held,  that  there  was  no  contribution  between  policies  con- 
taining the  above  clause.  But  where  there  are  several  poli- 
cies and  one  only  contains  this  clause,  and  the  others  pay  to 
the  extent  of  their  subscriptions,  which  is  more  than  their 
ratable  share,  this  will  be  a  defence  pro  tanto,  in  an  action 
against  the  underwriters  on  the  policy  containing  that  clause ; 
and  if  the  policies,  without  the  clause,  have  paid  enough  to 
cover  the  loss,  it  is  a  complete  defence  for  the  others;  for 
they  are  liable  to  contribute  to  the  underwriters  who  have 
paid.  Where  there  are  several  policies  on  the  same  subject 
without  the  clause  in  question,  it  is  a  double  insurance; 
they  are  all  deemed  but  one  policy ;  the  assured  can  recover 
but  one  indemnity,  and  contribution  prevails  between  the 
insurers. 

§  95.  There  is  one  other  species  of  insurable  interest  refer- 
red to  in  the  books,  namely,  a  policy  effected  by  the  assured 
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upon  the  solvency  of  the  insurer;  a  species  of  contract  which 
appears  to  have  prevailed  in  some  couniries  on  the  continent 
of  Europe;^  though  it  has  never  obtained  admission  in  prac- 
tice in  England;  the  same  protection  being  afforded  by  a 
double  insurance.^ 


1  Emerigon  on  Ins.  c  8,  s.  15.  9  Hughes  on  Ins.  60 
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CHAPTER  V. 


THE  EXTENT  AND  NATURE  OF  THE  INSURER'S  RISK. 

§  96.  First  :  As  to  the  kind  and  amount  of  the  property 
designated  embraced  or  covered  by  the  policy.  The  contract 
of  insurance  is  to  be  construed  liberally,  and  according  to  the 
intention  of  the  parties,  and  whether  a  specific  commodity, 
or  building,  is  covered  by  a  policy,  must  be  inferred  from  the 
general  scope  of  the  policy.^  The  collocation  of  words,  it  is 
obvious,  may  affect  their  meaning,  of  which  the  case  of 
Watchorn  v.  Langford,  affords  an  illustration.^  In  that  case, 
which  was*  an  action  on  a  policy  of  insurance,  the  plaintiff, 
a  coach-plater,  and  cow-keeper,  insured  his  "  stock  in  trade, 
household  furniture,  linen^  wearing  apparel,  and  plate,"  against 
fire  for  one  year.  A  fire  happened  within  the  year  and  con- 
sumed, among  other  things,  a  large  stock  of  linen  drapery 
goods,  which  he  had  purchased  a  short  time  before  on  specu- 
lation, and  which,  it  was  contended,  were  protected  by  the 
policy  under  the  denomination  of  <<  linen."  But  Lord  Ellen- 
borough  was  clearly  of  opinion,  that  that  word  in  the  policy 
did  not  mean  linen  drapery;  that  it  being  preceded  by  the 
words  "household  furniture,"  and  succeeded  by  "wearing 
apparel,"  must  mean  household  linen  or  apparel. 

§  97.  A  first  insurance  by  a  fire  insurance  company  was 
upon  "  merchandise  generally,  including  liquors  and  groceries 
contained  in  store  No.  37  South  Wharves,  for  use  of  whom 
it  may  concern;  say  merchandise  without  exception;"  and 


^  Anie^  p.  47,  §  12;  Ellis  on  Ins.  27;  Diggs  v.  Albany  Ins.  Co.  10  Barb. 
(N.  Y.)  Sup.  Co.  R.  440. 
3  Watcbom  v,  Langford,  S  Camp.  B.  422 ;  and  see  following  chapter. 
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a  second  insurance  was  made  by  another  company  on  coffee 
and  other  merchandise  without  excepticui  <' either  on  board 
the  J.  '8,  in  this  port,  or  in  the  brick  store,  No.  37  South 
Wharves,  in  the  city  of  Philadelphia."  A  loss  happened  by 
fire  on  goods  in  the  store,  not  brought  in  the  J.  S.,  or  landed 
therefrom.  It  was  held,  that  there  was  not  necessarily  a 
double  insurance,^  but  the  first  might  be  on  goods  generally 
in  the  store,  and  the  second  on  specific  goods  merely,  brought 
in  the  J.  S.  or  landed  therefrom. 

§  98.  It  is  sufficient  if  the  description  of  the  property 
substantially  defines  and  ascertains  the  property  intended. 
Thus,  where  goods  were  described  as  '4n  the  dwelling-house" 
of  the  assured,  and  it  turned  out  that  the  assured  had  but 
one  room,  as  a  lodger^  in  which  the  goods  were,  it  was  held, 
that  they  were  correctly  described  within  a  condition  that 
<Hhe  houses,  buildings,  and  other  places  where  goods  are 
deposited,  shall  be  truly  and  accurately  described ; "  such 
condition  relating  to  the  construction  of  the  house,  not  to 
the  interest  of  the  parties  in  it.^  Again,  where  some  agricul- 
tural buildings  in  an  open  field,  of  such  a  nature  that  they 
would  have  been  insured  by  the  company  at  the  same  rate 
as  a  "  barn,"  but  of  which  that  term  would  not  be  a  strictly 
appropriate  designation,  having  been  stated  in  the  policy  to 
be  *'  a  barn  situate  in  an  open  field,  timber  built  and  tile;" 
Lord  Tenterden,  C.  J.,  held,  that,  although  it  was  not  the 
most  correct  description  of  the  premises,  still,  as  it  gave  the 
company  substantial  information  of  their  nature,  and  there 
would  be  no  difference  in  the  premium,  it  was  sufficient^  If 
a  building  be  described  as  of  one  class,  instead  of  another. 


1  Stacey  v.  Franklin  Ins.  Co.  2  Watts  &  S.  (Penn.)  R.  506.   As  to  double 
insurance,  see  ante,  §SS,et  seq. 

s  Friedlander  v.  L.  A.  Comp'y,  1 M.  &  Rob.  R.  171 ;  Ld.  Tenterden,  C.  J. 

3  Dobaon  v.  Sotheby,  1  M.  &  MaL  R.  90 ;  Hill  v.  Reed,  16  Barb.  (N.  Y.) 
Sop.  Co.  R.  280.  • 

1^* 
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when  a  larger  premium  would  have  been  required  for  that 
other,  the  policy  becomes  completely  void,^ 

§  99.  On  a  construction  of  a  policy  against  fire,  effected 
on  ship-builder's  stock  of  timber ^  "contained  in  the  yard 
bounded  by"  three  specified  streets  and  the  river,  (in  the  city 
of  New  York,)  proof  was  received  to  the  effect,  that  it  was 
usual  for  the  owners  of  ship-yards  in  that  city,  to  keep  their 
stock  of  timber  on  the  sidewalks,  and  in  the  streets  in  the 
vicinity  of  their  yards,  as  much  so  as  within  the  yards. 
Some  of  the  timber  of  the  assured  lay  across  the  sidewalks, 
partly,  on  the  street  and  partly  on  the  land  of  the  assured, 
which  was  only  partially  fenced.  It  was  held,  that  the  evi- 
dence was  properly  received  to  show  what  was  the  meaning 
of  the  terms  "  stock  of  timber  in  a  ship-yard,"  as  used  by  the 
parties  in  the  policy,  and  to  define  the  term  "yard"  of  a  ship- 
builder; and  that,  (there  being  no  contradictory  evidence,) 
the  assured  was  entitled  to  recover  for  the  loss  of  his  timber 
lying  in  the  streets  adjacent  to  his  land.^ 

§  100.  But  the  stock  of  a  baker,  insured,  and  described  by 
being  "contained  in  a  framed  dwelling-house  and  bake- 
house, front  and  rear^  situate  at  No.  17  Thames  St.,"  will 
not  enable  the  assured  to  recover  for  the  flour  stored  in  a 
shed  leading  from  the  bake-house  to  the  front  house.^ 

§  101.  A  factor  or  commission  merchant,  who  has  the  con- 
signments of  the  merchandise  of  several  employers,  may 
cover  the  whole  with  one  insurance  in  the  name  of  the  con- 
signee who  has  the  actual   possession  and  charge  of  the 


1  Smith,  Mer.  Law,  404,  citing  New  Castle  Fire  Ins.  Co.  v.  M'Moran, 
8  Dow,  R  255. 

9  Webb  V.  National  Fire  Ins.  Co.  2  Sand.  (N.  Y.)  Sap.  Co.  B.  497;  and 
see.  Park  on  Ins.  285. 

3  Moadinger  v.  Mechanics^Fire  Ins.  Co.  2  Hall,  (N.  Y.)  B.  490. 
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whole,  and  the  same  special  property  in  all.  The  form  now 
in  use  is  a  generar  policy,  in  the  name  of  the  commission 
merchant,  on  cUl  the  goods  that  may  be  in  his  warehouse 
cU  any  iime^  within  a  given  period  to  a  specified  amount, 
whether  held  by  him  as  owher,  or  in  trust,  or  on  commission. 
Under  such  a  contract  the  insurers  will  be  answerable  for 
loss  or  damage  by  fire,  within  the  terms  of  the  insurance,  to 
whatever  merchandise  or  property  may  happen  to  be  in  the 
warehouse  at  the  time  of  the.  fire,  and  be  then  held  by  the 
assured,  as  general  or  special  owner,  without  regard  to  the 
time  of  his  receipt  of  the  goods  in  store,  or  the  persons 
who  may  be  interested  in  them.  A  policy  thus  made,  can- 
not be  considered  as  attaching  specifically  and  solely  on  the 
goods  in  the  hands  of  the  factor  at  the  date  of  the  policy ; 
for  it  will,  and  must,  often  happen,  that  no  part  of  the  spe- 
cific goods,  originally  covered  by  the  policy,  is  exposed  to 
loss,  when  any  fire  may  take  place.  The  goods  of  A.  which 
occupy  a  place  in  his  warehouse,  at  the  present  moment, 
may  be  sold  before  the  close  of  the  day,  and  the  goods  of  B. 
take  their  place  to-morrow,  and  in  the  course  of  thirty  days, 
as  many  different  lots  of  merchandise  may  have  had  the 
shelter  of  his  warehouse  and  have  been  exposed  for  difierent 
period^f  time  to  the  risk  by  fire  therein.^ 

§  102.  It  appeared  in  a  case  in  the  Supreme  Court  of 
Louisiana,  that  the  sum  of  twenty  thousand  dollars  was 
insured  on  cotton  that  might  be  located  in  seven  named 
places,  and  that  cotton  to  the  value  of  seventeen  thousand 
dollars  was  burned  in  one  of  those  places,  at  the  same  time 
that  cotton  belonging  to  the  assured  was  stored  in  one  of  the^ 
other  of  the  places  named,  making  with  that  which  was 
burned  an  aggregate  value  of  more  than  twenty  thousand 
dollars;  and  it  was  held,  that  the  assured  was  entitled  to 


1  De  Forest  v.  Fulton  Fire  Ina.  Co.  1  Hall,  (N.  Y.)  K.  84 ;  MUlaadon  v. 
Atlantic  Ins.  Co.  8  La.  R.  557 ;  and  see  antej  §  75,  a,  and  jpo<^  20S,  a. 
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recover  the  full  sum  lost,  and  not  an  average  sum  propor- 
tioned to  the  sum  which  they  had  insured  as  compared  with 
the  whole  property  at  risk.^ 

§  103.  The  terms  "  stock  in  trade,"  as  used  in  a  policy,  in 
reference  to  the  business  of  a  mechanic,  (a  baker  for  instance,) 
have  a  more  extended  meaning  than  their  ordinary  applica- 
tion to  the  business  of  merchants.  In  a  case  in  the  Superior 
Court  of  the  city  of  New  Yo.rk,^  it  appeared,  that  the  plain- 
tiff was  a  baker,  carrying  on  business  in  a  limited  way,  and 
that  he  had  obtained  insurance  for  $1,000  on  "his  stock  in 
trade,"  as  a  "  baker."  The  action  was  brought  to  recover  the 
amount  of  a  loss  sustained  by  a  fire  which  afterwards  took 
place.  On  the  day  of  the  fire,  his  whole  stock  of  bread  was 
upon  his  cart,  and  he  contended,  that  in  order  to  give  effect 
to  the  intention  of  the  parties,^  his  fixtures  and  implements 
of  business  must  be  considered  as  covered  by  the  policy. 
The  court  were  of  opinion,  that  the  policy  protected  every 
thing  which  was  necessary  for  the  carrying  on  of  the  busi- 
ness of  a  baker ;  and  that  such  should  be  the  construction  of 
all  cases  relating  to  the  pursuits  of  mechanics ;  that  the  con- 
struction contended  for  by  the  insurance  company,  was  alto- 
gether too  narrow,  and  would,  in  many  instances,  entirely 
defeat  the  principal  objects  of  insurance ;  that  the  meaning 
of  the  terms  used,  will  vary  according  to  the  business  to 
which  they  are  applied ;  the  stock  of  a  merchant,  compre- 
hending articles  entirely  different  from  the  stock  oi^  farmer; 
but  the  terms,  in  all  cases,  apply  to  personal  property  only. 

• 

§  104.  On  the  principle  that  such  a  construction  is  to  be 
given  to  a  policy  of  fire  insurance  as  will  make  the  indem- 
nity coextensive  with  the  risk,  it  has  been  held,  that  where 


1  Nicolet  V.  Ins.  Co.  8  La.  B.  871. 

9  Moadinger  v.  Mechanics'  Fire  Ins.  Co.  2  Hall,  (N.  Y.)  R.  490. 

3  See  ante,  §  100. 
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such  policy  is  for  eighteen  hundred  dollars  on  ft  grist-mill  and 
seven  hundred  dollars  on  machinery  therein,  and  is  renewed 
in  general  terms  for  twenty-five  hundred  dollars,  without  mak- 
ing any  distribution  of  the  risk;  it  is  the  intention  of  the 
parties,  that  the  insurance  shall  thereafter  be  without  any 
distribution  of  the  risk ;  that  it  applies  generally  to  both  the 
building  and  the  machinery.^ 

§  105.  "Coffee-House"  is  not  properly  within  the  expres- 
sion '^  Inn ;"  ^  and  the  insilrance  of  an  innkeeper's  "interest  in 
the  inn  and  offices,"  does  not  cover  the  loss  of  profits  sus- 
tained between  the  time  of  the  destruction  of  the  inn  by  fire 
and  its  restoration.  Not  but  that  such  profits  are  insurable, 
but  they  must  be  insured  as  profits.^ 

§  106.  The  common  and  ordinary  acceptation  of  the  word 
^^house^^  embraces  every  thing  appurtenant  and  necessary  to 
the  main  building ;  just  as  the  sale  of  a  house  carries  with 
it,  in  legal  acceptation,  whatever  may  be  necessary  to  a  full 
and  complete  enjoyment  of  it  Therefore,  where  a  house  is 
insured,  and  it  evidently  appears  from  the  payment  of  a  pre- 
mium commensurate  with  the  entire  value  of  the  whole,  a 
back  building  will  be  considered  as  accessary  to  the  main 
building,  and  hence  as  embraced  by  the  policy.^ 

§  107.  The  enumeration  of  certain  trades  or  kinds  of  busi- 
ness as  prohibited  on  the  ground  of  being  "hazardous,"  is  an 
admission,  that  all  other  kinds  are  lawful  under  the  contract. 
Expressio  uniusy  ezclusio  est  alterius.    In  Baker  v.  Ludlow,* 


1  Diggs  V.  Albany  Ins.  Co.  10  Barb.  (N.  Y.)  Sup.  Ca  B.  440. 

5  Doe  d.  Pitt  V.  Laing,  4  Campb.  B.  76. 

3  Wright  in  re,  1  Ad.  &  £11.  R.  621.    See  ante,  §  76. 

4  Workman  v,  Ins.  Ck>.  2  Miller,  (La.)  R.  007.    See  ante,  §  100. 

6  Baker  v.  Ludlow,  Caines,  (N.  Y.)  R.  288.  See  also  the  cases  of  Lucklej 
V.  Furse,  15  Johns.  (N.  Y.)  R.  842,  and  Fensington  v.  Inglis,  8  East,  R.  278, 
per  Sutherland,  J.,  in  6  Wend.  (N.  Y.)  R.  620. 
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dried  fish  were  enumerated  in  the  memorandum  clause  as 
free  from  average,  and  all  other  articles  perishable  in  their 
own  nature;  and  it  was  held,  that  the  naming  of  one  de- 
scription of  fish  implied  that  other  fish  were  not  intended ; 
and  that  the  subsequent  words,  <<  all  other  articles  perishable 
in  their  own  nature,"  were  not  applicable  to  the  articles  pre- 
viously enumerated,  and  did  not  repel  the  implication  arising 
from  the  enumeration  of  them. 

§  107  a.  Where  a  policy  insured  parties  against  damage 
by  fire  on  their  stock  as  rope  manufacturers^  contained  in  a 
brick  building,  it  was  held,  that  it  sanctioned  the  use  by  the 
assured  of  their  stock  as  rope  manufacturers  in  that  build- 
ing ;  the  uses  of  which  was  the  manufacture  of  ropes ;  and 
that  it  would  permit  the  business  of  a  <<rope  maker,"  although 
that  was  enumerated  among  the  speciaUy  hazardous  kinds  of 
business,  in  the  policy.^ 

§  108.  In  a  policy  of  insurance  against  fire,  the  building 
insured  was  described  as  a  <<  brick  building  with  a  composi- 
tion roof,  occupied  by  several  tenants,  and  connected  by  doors 
with  an  adjoining  building,  situate  at  the  corner  of  Charles 
Street  and  the  Western  Avenue;"  and  it  was  held  that  the 
words  "situate,"  &c.,  did  not  refer  to  the  adjoining  build- 
ing. In  this  case,  the  only  description  which  was  inapplica- 
ble, and  which  appeared  by  the  evidence  not  to  be  true,  was 
the  recital  in  the  policy :  "A  cabinet  maker's  shop  is  in  the 


1  Wall  V.  Howard  Ins.  Ck).,  14  Barb.  (N.  Y.)  Sup.  Co.  R.  888.  The  policy 
insured  the  plaintiff  against  damage  by  fire  on  the  stock  as  rope  manufac- 
turers  contained  in  the  brick  building  with  tin  roof.  It  accordingly  sanc- 
tioned the  assured  in  using  their  stock  as  rope  manufacturers  in  that 
building ;  and  one  of  those  uses  would  be  the  manu&cture  of  ropes.  The 
insurance  was  not  on  the  ropes  finished,  but  it  designated  the  character  of 
the  stock  as  that  of  "rope  manufacturers,"  or  from  which  ropes  toere  to  he 
made;  the  purpose  was  to  permit  the  trade  of  a  rope  manufacture  to  be  car- 
ried on  there. 
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same  building."  But  the  court  did  not  doubt  the  propriety 
of  rejecting  a  particular  description,  which  is  clearly  false,  in 
order  to  give  effect  to  other  descriptive  words,  when  such 
words  are  sufficient  to  define  the  object  intended  to  be  de- 
scribed ;  and  in  such  case,  it  was  considered  the  false  descrip- 
tion might  be  rejected  as  surplusage.  But,  say  the  Court, 
"  The  difficulty  here  is,  that  we  are  called  upon  to  reject  that 
particular  part  of  the  description,  which  is  the  most  leading. 
If  we  reject  this  description,  we  have  no  other  elements  of 
description,  sufficient  to  embrace  any  particular  house  as 
within  the  policy.  Striking  out  the  words  <  situate  at  the 
corner  of  Charles  Street  and  the  Western  Avenue,'  we  have 
no  locality  and  no  particular  house  insured.  The  matter 
stands  thus  as  to  the  western  bouse.  Rejecting  this  particu- 
lar in  the  description  as  false,  and  giving  full  force  and  effect 
to  all  the  other  parts  of  it,  the  description  then  is  so  substan- 
tially defective,  that  it  cannot  be  held  to  apply  to  the  partic- 
ular house  which  the  plaintiff  says  was  insured.  This  view 
of  the  case  precludes  the  plaintiff  from  recovering  damages 
for  any  loss  he  may  have  sustained  in  the  destruction  of  the 
western  house  by  fire.?  It  was  suggested,  that  the  policy 
might  be  construed  to  embrace  the  whole  block,  that  is  to 
say,  the  two  buildings,  and  thus  avoid  the  difficulty  in  the 
variance  of  the  description  as  to  situation.  But  the  court 
thought  that  this  could  pot  have  been  the  intention  of  the 
policy;  the  description  clearly  referring  to  one  building,  and 
that  building  connected  by  doors  with  the  adjoining  build- 
ing; nor  did  the  policy  totally  fail  for  uncertainty  in  the 

description.^ 

« 

§  109.  Secondly  :  The  insurer,  in  consideration  of  the  pre- 
mium paid,  usually  undertakes  to  pay  or  make  good  to  the 
assured,  all  such  damage  and  loss  as  he  shall  suffer  by  jire^ 
(except  loss  or  damage  by  fire  happening  by  any  invasion^ 


1  Heath  v.  Franklin  Ins.  Ca  1  Cuah.  (Mass.)  fi.  257. 


156  LAW  OF  FIBB  INST7SANCE.  [CH.  Y. 

foreign  enemy^  civil  commotion  or  rioty  or  any  military  or 
usurped  power  whatever,)  to  the  extent  of  the  sum  for  which 
it  is  insured.^ 

§  110.  Upon  this  important  branch  of  the  subject,  it  may 
be  proper  to  state  in  limincy  that  it  is  necessary  in  this,  as  in 
all  other  cases  of  insurance,  that  the  subject-matter  of  the 
contract  should,  at  the  time  when  the  liability  of  the  insurer 
is  incurred,  be  free  from  the  damage  insured  against ;  which 
means,  not  only  that  the  buildings  or  goods  should  not 
already  have  caught  fire,  but  that  fire  should  not  be  raging 
in  an  adjacent  spot,  from  which  it  is  probable  it  will  com- 
municate to  the  assured.  On  this  ground,  a  policy  was  set 
aside  in  the  case  of  Bufe  v.  Turner.^     The  insurer  must  be 


1  Ellis  on  Ins.  24. 

s  Bufe  V,  Tamer,  1  Marsh.  R.  46 ;  6  Taunt  B.  388.  It  appeared  at  the 
trial  in  this  case,  that  the  plaintiff  was  possessed  of  two  warehouses  in  Heli- 
goland, one  of  which  was  separated  bj  only  one  other  building  from  the 
workshop  of  a  boat  builder,  wherein  a  fire  broke  out  on  the  11th  of  July. 
That  fire,  however,  was  apparently  extinguished  in  half  an  hour,  and  four 
persons  were  employed  by  the  plaintiff,  who  was  a  magistrate  there,  to 
watch  during  the  night,  lest  the  fire  should  again  break  out.  The  plaintiff, 
in  the  same  evening,  wrote  to  his  agent  in  London,  requesting  him  to  effect 
insurance  against  fire  for  three  months  at  £400,  upon  the  pliuntiff's  ware- 
house, (therein  described,)  as  also  upon  the  coffee  in  casks  and  bags,  then 
stored  in  the  same  warehouse,  value  £8,500.  The  mail  for  England  was  to 
sail  that  day,  and  was  then  closed ;  but  the  plaintiff  procured  the  master  of 
a  packet-boat  to  take  the  letter  with  him,  and  put  it  into  the  post-office  at 
Cuxhaven,  so  that  the  letter  left  Heligoland  at  a  late  hour  on  the  same  night, 
and  it  reached  England  by  the  same  packet  on  the  24th,  and  the  plaintiff's 
agent,  on  the  following  day,  effected  the  policy  in  question.  Early  in  the 
morning  of  the  18th,  a  fire  broke  out  in  the  workshop  of  the  boat-builder, 
and  consumed  the  premises  insured.  The  jury  acquitted  the  plaintiff  of  any 
fraud,  or  dishonest  design,  the  fire  being  apparently  extinguished  when  he 
ordered  the  insurance,  but  thought  that  the  circumstance  of  the  fire  on  the 
11th  ought  to  have  been  communicated  to  the  insurance  company,  who, 
without  this  information,  did  not  engage  on  fair  grounds  with  the  plaintiff, 
and  for  whom,  under  these  circumstances,  they  gave  their  verdict.   A  motion 
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supposed  to  take  the  risk  on  the  hypothesis  that  nothing 
unusual  exists.^ 

§  111.  The  risk,  as  just  before  stated,  mentioned  in  the 
policy,  and  protected  by  it,  is  '^all  such  damage  and  loss 
as  the  assured  shall  suffer  by /re;"  which  means  damage 
caused  by  the  ignition  or  actual  combustion^  (or  where  such 
is  the  proximate  cause,)  and  not  merely  by  the  excessive  heat 
of  a  furnace,  or  like  receptacle  of  fire,  or  other  usual  means  of 
communicating  warmth.  Thus  in  the  case  of  Austin  v. 
Drewe,^  the  owners  of  a  sugar-house  had  insured  their  stock, 
which  was  damaged  by  the  intense  heat  of  a  chimney  run- 
ning through  the  various  floors,  occasioned  by  the  negligent 
omission  of  their  servant  to  open  the  register  at  the  top  when 
the  fire  was  lighted.  This  register  was  usually  closed  at 
night,  for  the  purpose  of  retaining  the  heat  in  the  chimney 
and  warming  the  floors,  which,  in  the  process  of  refining, 
required  to  be  kept  at  a  high  temperature.  Upon  the  occa- 
sion in  question,  no  part  of  the  building  or  property  was  set 
on  fire,  but  the  sugars  were  injured  by  the  extraordinary  heat ; 
and  the  court  held  this  not  to  be  a  loss  within  the  terms  of 
the  policy,  as  there  had  been  no  ignition  of  any  foreign  body. 
In  this  instance  the  clause,  exempting  the  insurers  from  re- 
sponsibility to  make  good  losses  arising  from  the  misapplica- 
tion of  fire  heat  in  the  process  of  manufacture,  does  not  seem 
to  have  been  contained  in  the  policy. 

§  112.  The  above  case  was  cited  and  relied  upon  as  author- 
ity in  a  case  in  Pennsylvania,  which  originated  under  a  policy 


was  afterwards  made  to  set  aside  the  verdict  and  have  a  new  trial ;  bat  the 
Court  refuse  the  mle. 

1  Clark  V.  Manuf.  Ins.  Co.  8  How.  (U.  S.)  R.  235 ;  Carrie  v.  Common- 
wealth Ins.  Co.  10  Pick.  (Mass.)  B.  686 ;  and  see  Beaamont  on  Fire  and 
Life  Insorance,  93.    See  pasif  Chap.  VII. 

9  Anstin  v.  Drewe,  6  Taont  B.  436 ;  and  see  Dowd.  on  Life  and  Fire  Ins. 
100. 
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of  insurance,  in  the  fire  at  Pittsburgh,  in  that  State,  on  the 
10th  of  April,  1845.^  The  question  was,  whether  the  injury 
sustained  by  the  assured  in  the  removal  of  his  goods,  was 
a  loss  within  the  policy,  his  house  not  having  been  on  fire, 
and  his  goods  not  having  been  directly  injured  by  the  fire ; 
but  the  fourth  house  from  him  was  at  one  time  on  fire, 
(though  afterwards  the  fire  was  extinguished,)  and  there  was 
reasonable  ground  of  apprehension,  that  his  house  would  be 
consumed  in  that  extraordinary  conflagration.  In  this  case, 
the  fire,  although  it  may  be  said  to  be  the  remote  cause  of 
the  injury,  the  causa  causans,  it  cannot  properly  be  called  the 
proximate  cause.  The  property  was  not  on  fire,  neither  the 
house  which  contained  it,  nor  were  the  goods  injured  by 
endeavors  to  extinguish  the  fire,  or  save  them  from  it  The 
insurance  was  not  against  any  apprehensions  of  fire,  and  the 
injury  sustained  originated,  not  from  necessity  to  save  them 
from  impending  fire,  but  from  anticipation  of  damage  from  it^ 
By  Gibson,  C.J. — "Insurers  are  answerable  for  direct  and 
immediate,  not  for  consequential  and  remote  losses,  from  a 
peril  insured  against.  On  no  other  principle,  than  that  the 
character  of  the  loss  is  determinable  by  the  proximate  cause 
of  it,  could  the  insurers  have  been  liable  for  the  loss  of  the 
Dutch  ship  mentioned  in  Marshall  on  Insurance,^  as  having 
been  burnt  by  the  Spaniards  at  Majorca,  in  consequence  of 
an  apprehension  that  the  crew  were  infected  with  the  plague. 
An  inversion  of  the  rule  would  have  made  them  liable  only 
in  case  the  plague  had  been  one  of  the  perils  mentioned  in 
the  policy.  It  would  also  have  protected  the  insurers  in  the 
Patapsco  Insurance  Company  v.  Coulter,*  from  liability  for 
the  loss  of  the  ship  burnt  by  the  negligence  of  the  captain 
and  crew.    But  the  converse  of  the  rule,  which  charges  the 


1  Hillier  v.  Alleghany  County  Mutual  Ins.  Co.  8  Barr,  (Penn.)  B.  470. 
3  See  opinion  of  Grier,  J.,  Ibid. 

3  Page  421. 

4  Patapsco  Ins.  Co.  t;.  Coulter,  8  Peters,  (U.  S.)  R.  222,  citdd  post,  §  128. 
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insurers  with  a  loss,  of  which  the  particular  peril  is  the  proxi- 
mate cause,  exempts  them  where  it  is  the  remote  one ;  and 
this  rule  is  a  part  of  the  general  law  of  insurance,  though  I 
confess  I  have  seen  no  application  of  it  to  any  other  policy 
than  a  marine  risk,  except  in  Austin  v.  Drewe,^  which,  how- 
ever, comes  entirely  up  to  the  point." 

§  113.  The  word  "fire"  should  be  construed  in  its  ordi- 
nary signification;^  that  is,  it  should  not  be  confined  to  any 
technical  and  restricted  meaning,  which  might  be  applied  to 
it  by  a  scientific  analysis  of  its  nature  and  properties ;  nor 
should  it  receive  that  general  and  extended  signification, 
which,  by  a  kind  of  figure  of  speech,  is  sometimes  applied  to 
the  term;  but  it  should  be 'construed  in  its  ordinary  and 
popular  sense.  Therefore  in  the  case  of  live  stock  struck  by 
lightnings  the  mark  of  fire  must  appear  on  the  carcase ;  other- 
wise, it  may  be  a  case  of  death  occasioned  by  the  electric 
shock  alone,  which  is  not  a  loss  by  fire.^  '  Such  was  the 
interpretation  expressly  given  by  Pratt,  J.,  in  delivering  the 
opinion  of  the  Supreme  Court  of  New  York,  in  the  case  of 
Babcock  v.  Montgomery  County  Mutual  Insurance  Com- 
pany.^ In  this  case,  the  policy  of  insurance  was  against  loss 
or  damage  by  fire,  and  one  of  the  conditions  was,  that  the 
insurers  will  be  liable  for  "fire"  hy  ^HighiningP  The  deci- 
sion of  the  court  was,  that  the  underwriters  were  not  liable 
for  the  destruction  of  the  dwelling-house  insured,  by  its  be- 
ing rent  and  torn  in  pieces  by  lightning,  without  being  burnt; 
and  that  unless  there  be  actual  ignition,  and  the  loss  be  the 
effect  of  such  ignition,  the  insurers  are  not  liable ;  Ihere  must 
be  fire  or  burning  which  is  the  proximate  cause  of  the  loss.^ 


^  Ante^  preceding  section.      ^  6  Bac.  Abr.  658.      8  Beaumont  on  Ins.  37* 
^  Babcock  v,  Montgomery  County  Mutual  Ins.  Co.  6  Barb.  (N.  Y.)  Sup. 
Ca  R.  687. 

^  This  being  a  point  of  much  importance,  we  give  the  very  learned  and 
valuable  opinion  of  Mr.  Justice  Pratt:  ^FirsU  The  plaintiff  has  the  onus 
probandi  upon  himself.    In  order  to  entitle  him  to  a  recovery  he  must  prove 
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§  114.  In  a  case  in  the  Superior  Court  of  New  Hampshire,^ 
it  appeared  that  the  act  of  incorporation  of  an  insurance 
company  constituted  certain  persons  a  body  politic,  **  for  the 


that  the  loss  was  occasioned  by  fire ;  and  as  the  building  was  not  consumed 
nor  set  on  fire,  he  must  be  able  to  show  that  electricity,  of  sufficient  inten- 
sitj  to  rend  a  building,  is  fire,  in  the  popular  and  ordinary  ngnification  of 
the  term.  It  is  not  sufficient  to  show  that  fire  is  one  of  its  constituent  prin- 
ciples. He  must  be  able  to  demonstrate  that  the  rending  and  destruction  of  * 
the  building  were  the  result  of  that  particular  principle.  That,  I  think,  can- 
not be  done  in  the  present  state  of  the  science  of  electricity.  It  can  neither 
be  proved,  that  fire,  in  its  ordinary  signification,  is  a  constituent  element  in 
electricity;  nor,  if  that  be  so,  that  its  mechanical  or  rending  effects  are  the 
consequences  of  such  fire.  Of  the  actual  nature  of  what  we  call  electricity, 
but  little  is  pretended  to  be  known  with  certainty.  It  is  even  a  disputed 
point  among  scientific  men,  who  haye  made  it  the  subject  of  their  investiga- 
tion, whether  it  be  an  actual  fluid,  or  merely  a  property  of  other  matter. 
(Ed.  Ency.  tit.  Electricity.)  The  only  real  knowledge  which  we  possess  in 
relation  to  it  is,  a  knowledge  of  its  properties  derived  from  observation  of  its 
effects.  We  find,  that  under  certain  conditions  it  exhibits  phenomena  or 
effects,  which  are  the  most  wonderful,  as  well  as  the  most  powerful,  within 
the  observation  of  man.  These  phenomena  are  divided,  by  writers  upon 
the  science,  into  three  classes,  the  mechanical,  the  chemical,  and  the  magnet- 
ical ;  and  some  writers  add  a  fourth,  termed  the  physiological.  (Ed.  Ency. 
tit  Electricity ;  Sturgeon's  Lectures  on  Electricity,  124.)  When  the  fluid 
(if  we  may  be  allowed  the  expression)  is  excited  to  a  high  degree  of  inten- 
sity, the  mechanical  effects  of  an  electric  discharge  are  manifested  by  per- 
forating or  rending  any  non-conducting  substance,  against  which  such  dis- 
charge may  be  directed.  Excited  to  a  high  degree  of  intensity,  its  chemical 
effects  are  also  manifested  by  fusing  metals,  and  igniting  combustible  sub- 
stances. These  effects  belong  to  different  classes  of  phenomena,  and  are, 
for  ought  we  know,  entirely  distinct  in  their  character.  I  have  not  been 
able  to  find  any  writer,  nor  was  our  attention  on  the  argument  directed  to 
any  author,  who  insists  that  the  mechanical  effects  of  electricity  are  produced 
by  its  calorific  properties,  except  M.  Araga  His  theory  was,  that  the  ex- 
plosive effects  of  lightning  were  caused  by  its  heating  properties  upon  the 
water  and  moisture  contained  in  the  subject  of  the  explosion.  But  this 
theory  has  not  been  generally  adopted.  (See  Lardner^s  Lectures,  subject, 
Electricity.)  Whilst  it  is  admitted  that  nothing  is  absolutely  known  of  the 
method  by  which  heat  is  evolved  in  electric  phenomena,  the  theory  which 

1  Eenniston  v.  Mer.  County  Mutual  Ins.  Co.  14  New  Hamp.  B.  S41. 
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purpose  of  insuring  their  respective  dwelling-houses,  with 
their  contents,  against  loss  or  damage  by  fire,  whether  the 
same  shall  happen  by  accident,  lightningj  or  by  any  other 


is  the  most  generally  adopted,  makes  it  the  result,  and  not  the  cause,  of  the 
mechanical  action.    (£d.  Ency.  tit  Heat) 

''Mr.  Sturgeon,  an  able  and  lacid  lecturer  upon  the  subject  of  electricity, 
suggeste  the  existence  of  two  separate  fluids  which  pervade  all  matter —  the 
electric  and  calorific ;  that  heat  is  evolved,  and  ignition  produced,  by  the 
mechanical  action  of.  the  electric  fluid  upon  the  calorific.  (Sturgeon's  Lect 
p.  162.)  Without  assenting  to  any  of  the  numerous  theories  which  have 
resulted  from  speculations  upon  the  subject  by  men  of  science,  I  only  allude 
to  them  to  show  that  nothing  is  known  with  suffi^ent  certainty  to  form  a 
basis  for  legal  abjudication. 

<<I  may  remark,  in  passing,  that  it  is  with  a  considerable  degree  of  diffi- 
dence that  I  dissent  from  the  positions  taken  by  the  learned  jurist.  Judge 
Willard,  who  has  written  an  opinion  upon  the  points  involved  in  this  case, 
and  which  was  cited  upon  the  argument  If  I  understand  the  position  taken 
by  him,  it  is  that  if  the  lightning  had  not  torn  the  building  to  pieces,  it  would 
have  set  it  on  fire,  and  hence  he  deduces  an  argument  in  favor  of  holding 
the  company  liable. 

*'In  the  first  place,  I  am  unable  to  find  any  evidence  that  there  was  any 
such  alternative  in  the  case.  The  phenomena  of  nature  are  constant :  like 
causes  produce  like  efiects ;  and  there  is  no  evidence  that  the  electric  fluid 
which  demolished  the  house  was,  under  the  existing  circumstances,  capable 
of  setting  it  on  fire,  or  exhibiting  any  difierent  phenomena  from  those  which 
it  did  exhibit  In  the  second  place,  if  it  were  so,  it  would  not  alter  the  case. 
The  contract  of  the  insurers  was  to  indemnify  the  insured  against  loss  by 
fire.  It  by  no  means  follows  that  they  are  liable  for  the  damage  done  by 
violence  to  the  insured  property,  because  the  agent  by  which  the  violence 
was  effected  might  have  set  it  on  fire.  A  heated  ball  or  bombshell  may 
injure  the  building  against  which  it  is  hurled.  It  would  not  do  to  hold  the 
insurers  liable,  because,  if  the  force  which  caused  it  to  perforate  the  wall  had 
been  less,  or  the  resistance  greater,  it  might  have  lodged  in  the  walls  and 
set  them  on  fire. 

^^  Secondly,  If  it  could  be  demonstrated  that  the  mechanical  action  of 
lightning  is  the  result  of  its  calorific  properties,  it  by  no  means  follows  that 
the  damage  is  occasioned  by  fire.  The  terms,  caloric  and  fire,  admit  of  very 
different  ngnifications.  One  is  the  cause,  and  the  other  the  effect  That 
which  is  termed  caloric  seems  to  pervade  eveiy  material  substance.  It  may 
be  evolved  from  a  snowball  or  a  piece  of  ice.  Fire,  on  the  other  hand,  is 
not  an  elementary  principle,  but  is  the  effect  produced  by  the  application 

14* 
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means.  The  terms  of  the  policy  saed  on,  were  to  pay, 
'<  within  three  months  next  after  the  said  property  shall  be 
burnt,  destroyed,  or  demolished  by,  or  by  reason,  or  by  means 


of  heat,  or  coloric,  combustible  substances.  Walker  says,  that  in  the  popu- 
lar acceptation  of  the  word,  "fire  is  the  effect  of  combustion.**  It  is  iJiere- 
forc  equivalent  to  ignition  or  burning. 

"  Unless,  therefore,  there  be  actual  ignition,  and  the  loss  be  the  effect  of 
such  ignition,  the  insurers  are  not  liable.  Not  that  the  identical  property  to 
which  the  damage  occurred  should  be  consumed,  or  even  ignited,  but  there 
must  be  a  fire  or  burning  which  is  the  proximate  cause  of  the  loss.  It  is 
immaterial  how  intense  the  heat  may  be ;  unless  it  be  the  effect  of  ignition, 
it  is  not  within  the  termg  of  the  policy.  The  heat  of  the  sun  often  contracts 
timber,  from  which  losses  occur ;  hut  they  would  not  be  considered  losses 
by  fire.  (Ellis  on  Fire  Ins.  278 ;  Steph.  N.  P.  1079 ;  11  Petersd.  Ab.  18.) 
Hence  in  the  case  of  Austin  v.  Drewe,  6  Taunt  436 ;  4  Camp.  360,  it  was 
ruled  in  the  case  of  an  insurance  upon  the  stock  of  a  sugar-house,  that  damage 
to  the  stock  by  the  heat  of  the  usual  fires  in  consequence  of  the  accidental 
mismanagement  of  the  dampers,  was  not  within  the  policy  against  loss  by 
fire.  Gibbs,  C.  J.,  ruled,  and  liis  ruling  was  sustained  by  the  court,  that  if 
there  was  a  fire,  it  was  no  answer  to  say  that  it  was  occasioned  by  negligence 
or  misconduct  of  servants;  but  in  this  case  there  was  no  fire,  except  in  the 
stove  where  it  ought  to  be,  and  the  loss  was  occasioned  by  the  confinement 
of  the  heat,  and  not  by  fire. 

**  Thirdly,  The  terms  of  the  policy  exclude  the  idea  that  it  was  intended 
to  cover  damage  by  lightning  when  there  was  no  ignition.  The  words  of 
the  policy  are,  that  the  company  will  be  liable  for  fire  by  lightning.  Ist  If 
the  company  intended  to  insure  against  all  damage  by  lightning,  it  seems 
strange  that  they  should  have  used  that  form  of  expression — that  they  had 
not  used  the  phrase  directly,  'damage  or  loss  by  lightning.'  If  the  word  fire 
includes  in  itself  lightning,  then  one  of  those  words  was  entirely  superfluous. 
It  seems  obvious  to  me,  therefore,  when  the  parties  to  the  contract  make 
use  of  the  term  'fire  by  lightning,'  they  use  the  term  lightning,  not  as  fire 
itself,  but  as  an  agent  capable,  under  certain  circumstances,  of  causing  fire. 
2d.  The  use  of  the  same  expression,  in  the  books,  strengthens  this  position ; 
for  the  parties  will  be  deemed  to  use  the  term  in  its  legal  acceptation.  Ellis 
on  Fire  Insurance,  page  25,  says,  'that  it  is  sometimes  expressly  stated  to 
remove  any  doubt,  though  little  could  exist,  that  losses  occasioned  by  fire  from 
lightning  will  be  made  good.'  Kent,  in  a  note  to  his  Commentaries,  third 
volume,  edition  1836,  says,  that  it  has  been  usually  held  that  losses  by  fire 
and  lightning  are  within  the  policy.  It  is  hardly  probable  that  two  writers 
so  correct  in  the  use  of  language  would  put  in  the  word  fire  where  it  would 
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of,  fire."  The  plaintiff  claimed  an  indemnity  as  for  a  partial 
loss  on  his  dwelling-house  and  its  contents ;  and  to  sustain 
his  claim,  he  offered  evidence  tending  to  show,  that  on  a  cer- 
tain day  his  house  was  struck  by  lightning,  and  different 
parts  of  it  materially  injured,  and  also  articles  of  crockery, 
glass,  and  tin  ware  broken  or  destroyed.  He  proved,  also, 
that  the  boards  and  timber  near  one  of  the  windows  where 
the  lightning  struck,  exhibited  marks  or  traces  of  fire,  being 
discolored,  and  rendered  of  a  dark  brown  color,  as  if  affected 
by  a  blaze  of  fire ;  and  one  witness  testified,  that  he  saw  on 
these  boards  and  timbers  where  fire  burned,  and  that  he  had 
no  doubt,  that  the  house  would  have  been  burned  had  not 
water  been  admitted  through  the  window  which  was  broken 
out  by  the  lightning.  The  only  question  made  by  the  defend- 
ant was,  whether  the  loss  was  covered  by  the  policy,  or  act 
of  incorporation.  And,  by  Parker,  C.  J.,  —  '<  If  the  damage 
was  from  lightning,  without  any  combustion,  it  is  clearly  not 
within  the  terms  of  the  contract  of  insurance.  The  policy 
does  not  provide  against  every  damage  which  may  arise  from 


be  utterly  Buperfluoua  if  they  did  not  mean  to  convey  the  idea  of  ignition  or 
burning  by  it.  Lord  Ellenborough  said,  in  Gordon  v.  Remington,  1  Camp. 
128, '  Fire  is  expressly  mentioned  in  the  policy  as  one  of  the  perils  against 
wluch  the  underwriters  undertake  to  indemnify  the  assured,  and  if  the  ship 
is  destroyed  by  fire,  it  is  of  no  consequence  whether  this  was  occasioned  by 
a  common  accident  or  by  lightning,  or  by  an  act  done  in  duty  to  the  State.' 
1  Phil,  on  Ins.  632.  And  in  the  Traite  des  Assurances  Terrestres,  by  De 
Qnerault,  cited  by  Judge  Willard,  I  infer  it  is  used  in  the  same  sense.  I 
have  not  had  access  to  the  work,  but  in  the  citation  by  the  learned  judge,  the 
term  lightning  is  evidently  spoken  of  as  the  cause  of  fire,  and  not  fire  itself. 
( La  compagnie  assure  contra  llncendie  mSme  contre  celni  provenant  du  feu 
du  ciel,'  as  I  translate  it,  reads,  *  The  company  insures  against  burning  (con- 
flagration) even  against  that  which  proceeds  from  lightning.' 

"  So  also  Pothier,  in  his  Traite  du  Contract  d' Assurance,  chapter  1,  under 
the  head  of  fire,  says,  'Les  assurers  en  sant  tenus,  lorsque  c'est  par  un  cas 
fortuit  comme  par  le  feu  du  ciel  ou  dans  un  combat  que  le  feu  a  pres  au 
vusseau.'  *The  insurers  are  liable  when  the  vessel  takes  fire  by  accident, 
as  by  lightning,  or  in  battle.'" 
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the  action  of  the  electric  fluid.  The  charter  of  the  insurance 
company,  indeed,  refers  to  lightning,  but  it  is  only  to  author- 
ize the  defendant  to  insure  against  losses  hy  fire  which  <^  shall 
happen  by  lightning."  This  is  a  very  different  thing  from 
direct  losses  by  lightning,  both  as  regards  their  origin,  nature, 
predisposing  causes,  development,  and  effects,  and  in  refer- 
ence to  the  possible  application  of  means  to  prevent  and  to 
limit  the  damage.  The  terms  of  the  policy,  too,  were  to  pay 
within  a  certain  time  after  the  destruction,  "by  reason  or  by 
means  of  jffre."  Fire  is  the  one  loss  insured  against;  and 
lightning,  although  not  excepted  from  the  sources  of  fire,  is 
nowhere,  either  in"  the  charter  or  policy  itself,  directly  pro- 
vided against.  It  is  true,  that  there  was  evidence  tending  to 
show,  that  the  building  insured  on  the  policy  now  in  ques- 
tion, was  set  on  fire  by  the  lightning ;  and  if  such  was  the 
fact,  this  action  is  well  brought.  But  this  fact  is  not  made 
certain  by  the  evidence,  and  the  question  must  be  submitted 
to  a  jury." 

§  115.  Fire  insurance  companies  are  liable  for  all  losses 
which  are  the  immediate  consequences  of  fire  or  burning ;  ^  and 
therefore  they  would  be  liable  in  cases  where  goods  are  injured 
by  the^re  engines  in  putting  out  a  fire,  when  the  building 
containing  the  goods  was  cLctually  on  fire,  or  by  the  removal 
of  the  goods  under  the  same  circumstances,  although  the  goods 
may  not  have  been  burnt,  but,  in  fact,  were  injured  by  water, 
or  by  breaking,  in  the  act  of  saving  them  from  fire  ;  and  this 
is  on  the  ground  that  the  fire  is  the  proximate  cause  of  the 
injury ;  and  by  a  liberal  construction  of  the  policy,  the  goods 
may  be  said  to  have  suffered  damage  by  means  of  fire  ;  and 
it  has  been,  it  is  believed,  the  custom  of  insurers  to  pay  losses 
insured  against  in  such  cases.^ 


1  Babcock,  &c.,  ubi  sup,,  §  118 ;  Case  v.  Hartford  Fire  Ins.  Co.  IS  Peck, 
(111.)  B.  676. 
s  Per  Grier,  J.,  in  HilUer  v.  Alleghan^r  Connty  Mutual  Ins.  Co.  3  Barr. 
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§  116.  Indeed,  an  omission  of  the  assured  to  remove  his 
goods  while  he  had  the  power,  when  the  building  containing 
them  is  on  fire,  or  the  danger  of  their  destruction  is  direct  and 
immediate,  would  he  gross  negligence  ;  so  that  actual  ^nition 
is  not  always  required.  There  are  certain  wares  and  mer- 
chandise of  a  fusible  character,  lead  pipe,  for  instance,  which 
may  be  melted  by  the  heat  from  the  burning  of  «an  adjoining 
building,  and  therefore  a  failure  on  the  part  of  the  assured  to 
remove  it,  when  thus  exposed  to  extreme  peril,  would  be  in- 
excusable, if  to  do  so  were  within  his  power.^  In  a  case  be- 
fore cited,  that  of  Hillier,  &c.^  the  court,  it  is  true,  do  say, 
that  when  the  peril  insured  against  *'  is  fire,  the  instrument 
of  destruction  must  be  fire ; "  but  in  that  case  the  building 
from  which  the  goods  were  removed  was  not  touched  by  the 
fire,  but  the  fourth  house  from  it  was  at  one  time  on  fire,  and 
it  is  stated  that  the  goods  were  not  injured  by  endeavors  to 
extinguish  the  fire  or  save  them  from  it,  but  in  the  removal 
of  them  under  an  apprehension  that  they  might  be  reached 
by  the  flames  which  had  caught  one  of  the  houses  in  the 
same  block.  The  court,  moreover,  intimate  in  that  very 
case,^  that  had  the  building  containing  the  goods  been 
touched  by  fire,  or  Ihe  goods  injured  in  their  removal  while 
it  was  on  fire,  or  in  efforts  to  put  out  the  fire,  the  loss  would 
have  been  within  the  policy,  which  could  not  be,  if  the  instru- 
ment of  the  destruction  must  be  fire  itself.  It  is  clear  that 
an  injury  to  goods  by  water  thrown  upon  them  to  extinguish 
a  fire,  would  not  be  an  injury  to  goods  by  actual  ignition^ 
and  yet  no  case  can  be  found  where  an  insurance  against 
damage  by  fire  has  been  held  not  to  extend  to  such  a  case.^ 


(Penn.)  R.  470.    And  see  St  John  v.  American  Matoal  Fire  and  Marine 
Lib.  Co.  1  Daer,  (N.  Y.)  R.  BTl. 

1  Case  V.  Hartford  Fire  Ins.  Co.  IS  Illinois,  R.  676. 

9  See  ante,  §  112. 

3  See  ante,  preceding  section. 

^  By  tiie  Court,  in  Case  v.  Hartford  Fire  Ins.  Co.  ufn  sup. 
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§  117.  It  should,  however  be  stated,  that  although  damage 
done  to  goods  in  the  event  of  their  removal,  to  save  them 
from  loss  or  injury  by  fire,  is  within  the  policy  ;  yet  goods  in 
that  event  may  be  so  carelessly  removed,  and  so  wantonly 
and  unnecessarily  exposed,  as  to  relieve  the  insurance  com- 
pany from  all  liability  on  account  of  their  injury.^ 

§  118.  In  the  case  of  the  City  Fire  Insurance  Company  v. 
Corlies,2  the  goods  insured  were  destroyed  by  the  blowing'up 
of  the  building,  by  order  of  the  municipal  authorities,  to  arrest 
the  progress  of  the  great  fire  in  New  York,  and  to  save  it  and 
others  from  being  burnt  up,  which  otherwise  would  certainly 
have  been  the  case.  The  insurers  were  held  liable  for  the  loss 
of  the  goods  so  occasioned,  because  fire  was  the  proximate 
cause  of  the  loss.  "  It  matters  not,"  said  Bronson,  J.,  "  how 
the  flame  was  kindled^— whether  it  be  the  result  of  accident 
or  design  —  whether  the  torch  be  applied  by  the  honest  magis- 
trate, or  the  wicked  incendiary  —  whether  the  purpose  was 
to  save  a  city,  as  at  New  York,  or  a  country,  as  at  Moscow  — 
the  loss  is  equally  within  the  terms  of  the  contract."  ^  In  the 
case  of  the  steamboat  Lioness,^  one  of  the  perils  insured 
against  was  fire,  and  she  was  lost  by  the  explosion  of  gun- 
powder on  board  ;  and  upon  some  suggestion  made  by  coun- 
sel, whether  the  loss  by  the  explosion  was  a  loss  by  fire,  or  a 
los^  by  explosion  merely  ;  the  court  were  of  opinion,  that  as 
the  explosion  was  caused  by  fire,  the  latter  was  the  proxi- 
mate cause  of  the  loss.  In  Grim  v.  Phcenix  Insurance  Com- 
pany,^ it  appeared,  that  a  vessel,  with  gunpowder  on  board, 


1  See  Case  v,  Hartford  Fire  Ins.  Co.  ubi  sup. 

9  City  Fire  Ins.  Co.  v.  Corlies,  21  Wend.  (N.  Y.)  R.  367. 

3  Per  Bronson,  J.,  in  City  Fire  Ins.  Co.  v.  Corlies,  Ibid.  And  see  Pent  tf. 
Receivers,  &c.  3  Edw.  (N.  Y.)  Ch.  R  341,  and  S.  C.  9  Paige,  (N.  Y.)  Ch.  R 
568. 

4  Waters  v.  Louisville  Ins.  Co.  11  Peters,  (U.  S.)  R.  218. 

5  Grim  v.  Phoenix  Ins.  Co.  IS  Johns.  (N.  Y.)  R.  451. 
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was  insured,  among  other  risks,  against  fire,  and  that,  during 
the  voyage,  she  was  blown  up  and  wholly  lost ;  and  no  doubt 
seems  to  have  been  entertained  either  by  the  court  or  the 
counsel,  that  a  loss  by  the  explosion  of  gunpowder,  was  a 
loss  by  fire. 

§  119.  The  Supreme  Court  of  Louisiana  have  held,  that 
where  sugar  and  molasses  contained  in  a  sugar-house,  and 
covered  by  an  ordinary  fire  policy,  are  destroyed  by  an  explo- 
sion of  the  steam  bailers  used  in  the  manufacture  of  sugar, 
the  damage  having  been  produced  by  the  explosion,  and  not 
by  fire,  the  insurer  will  not  be  held  responsible.  The  court, 
in  this  case,  were  of  opinion,  that  there  is  a  material  difference 
between  the  risk  of  explosion  of  a  steam  boiler,  and  that  of 
fire,  and  that  this  difference  is  established  by  the  popular  and 
ordinary  meaning  attached  to  each  ;  and,  that,  if  in  a  policy 
on  articles  in  a  manufactory,  worked  by  steam  power,  it  was 
intended  to  cover  a  loss 'by  explosion,  when  there  was  no  con- 
flagration, an  additional  premium  would  be  asked  by  the  in- 
surer. The  court  also  mentioned  it  to  be  an  obvious  fact^  that 
the  chances  of  loss  by  explosion  are  not  the  same  as  those  from 
fire,  the  former  being  dependent  on  the  condition  of  the  ma- 
chinery, the  mode  in  which  it  operates,  and  the  care  and 
attention  which,  in  its  operation,  is  bestowed  upon  it  Steam, 
said  the  Court,  had  been  for  years  the  motive  power  in  man- 
ufactories in  England,  and  in  parts  of  the  United  States,  and 
accidents  by  explosion  had  often  occurred;  and  it  was  re- 
markable that  no  case  had  been  found  in  which  a  recovery 
had  been  had  on  a  fire  policy,  for  a  loss  by  explosion  ;  and 
from  this  it  was  fair  to  infer  that  the  risks  had  been  consid- 
ered as  different.^  But  in  a  case  in  which  it  appeared  that 
insurance  was  made  upon  <<  the  hull,  tackle,  and  apparel  of 
the  steamboat  Moselle,"  and  the  risks  were  those  of  "  the 


1  Millandon  v.  New  Orleans  Ins.  Co.  4  Bob.  (La.)  R- 16. 
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seas,  rivers,  fires,  and  all  other  losses  or  misfortunes  which 
shall  come  to  the  damage  of  the  said  steamboat,  according 
to  the  true  intent  and  meaning  of  the  policy ; "  it  was  held 
that  the  loss  of  the  vessel  by  an  explosion  of  the  boiler,  was 
covered  by  the  policy,  "  A  policy  on  ships,"  said  the  court, 
<<  covers  losses  arising  from  accidents  to  the  power  which 
moves  them,  and,  it  must  be  presumed,  that  the  parties  con- 
templated the  same  protection  to  a  steamboat,  when  a  loss 
occurs  to  her  motive  agencies."  ^  The  question  whether  or 
not  it  was  a  loss  by  fire,  was  not  made. 

§  119  a.  In  St  John  v.  American  Mutual  Fire  and  Marine 
Insurance  Company,  in  the  Superior  Court  of  the  City  of 
New  York,^  the  policy,  after  providing  that  the  company  will 
not  be  liable  for  any  loss  or  damage  by  fire  happening  by 
means  of  any  invasion,  &c.,  adds,  that  they  will  not  be  lia- 
ble for  any  loss  occasioned  by  the  explosion  of  a  steam-boiler  ; 
thus  using  the  most  comprehensive  t Atns.  The  court,  in  giv- 
ing judgment,  said,  —  ''K  this  loss  was  occasioned  by  the 
explosion,  it  would  seem  to  be  covered  by  the  clause,  whether 
the  loss  resulted  from  fire  being  directly  communicated  to  the 
injured  property,  or  from  its  being  crushed  into  worthless 
fragments ;  a  loss  of  the  former  nature  was  the  only  one 
which  the  company  had  to  guard  against  We  think  they 
have  done  this  by  the  clause  in  question.  The  explosion 
and  setting  on  fire  of  the  insured  property  were  simultane- 
ous, and  the  former  caused  the  latter.  It  was  the  actual 
and  immediate  cause  of  the  loss." 

§  120.  Fire  produced  by  the  friction  of  a  wheel  on  its 
axle,  which  consumes  the  wheel,  is  a  loss  of  the  wheel  by  fire. 
The  burning  of  a  barrel  or  other  vessel  containing  quick  lime, 


>  Ferrin's  Adm'rs  v.  Fh>tection  Ins.  Co.  11  Ohio  R.  147. 
9  St  John  V.  American  Mutual  Fire  and  Marine  Ins.  Co.  1  Duer,  (N.  Y.) 
R.  871. 
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which  is  accidentally  submitted  to  the  action  of  water,  is  a 
loss  by  fire  as  to  the  vessel,  bat  the  spoiling  of  the  lime  is  not 
such  loss.  So  the  spoiling  or  consuming  of  any  two  chemical 
fluids  by  process  of  combustion,  is  not  a  loss  by  fire  as  to 
either  of  the  substances,  but  as  to  any  third  body,  it  is  such 
loss.  Similarly,  heat  or  fire  produced  by  vegetable  fermenta- 
tion, as  when  a  hay-rick  takes  fire  by  its  own  heat,  is  not  a 
loss  by  fire  as  to  the  vegetable  collection,  but  as  to  adjoining 
bodies,  it  is.  The  whole  hay-rick  is  considered  as  under  fer- 
menting process,  from  the  difiiculty  of  ascertaining  which 
part  was  so,  and  which  part  was  consumed  by  heat  commu- 
nicated therefrom.^ 

§  121.  Another  distinction  is,  that  where  fire  is  actually 
applied  from  design,  as  in  the  calinary  and  several  manufac- 
turing processes,  any  loss  by  misdirection  of  the  process  is 
not  considered  coming  within  the  object  of  insurance,  inas- 
much as  the  application  of  heat  was  not  by  accident^  and  the 
consequential  damage  of  over-roasting  and  the  like,  is  not 
separable  fronuthe  original  design  of  applying  the  flame  for 
the  due  process.  But  clothes  hanging  to  dry,  meat  under 
process  of  curing  by  the  slow  action  of  smoke,  if  destroyed 
by  the  flame  from  the  fireplace,  are  "  losses  by  fire."  So,  if 
any  part  of  the  building  adjacent  to  the  fireplace,  as  the  chim- 
ney,  the  timber  work  round  the  fireplace,  and  the  like  be  da- 
maged or  destroyed  by  the  fire  coming  from  the  grate,  these 
are  proper  objects  for  indemnity ;  but  the  grate  itself,  oven, 
boilers,  and  other  culinary  apparatus  containing  or  applied  to 
the  fire,  for  conducting  manufacturing  process,  if  destroyed 
or  damaged  by  the  fire  which  they  contain,  or  to  which  they 
are  applied,  give  no  claim  for  indemnity.^    Where  goods  on 


1  The  above  exemplifications  are  given  by  Beaumont,  in  his  work  on  Fire 
and  Life  Insurance,  p.  37,  et  seq.,  which  he  derives  from  the  records  of  Eng- 
lish insurance  companies,  but  he  refers  to  no  authorities  in  the  books. 

3  Ibid. 

15 
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board  a  steam  vessel  were  spoiled  by  water  escaping  from 
the  steam-boiler,  this  in  a  policy  of  marine  insurance,  was 
held  not  to  support  a  claim.^ 

« 
§  122.  The  question  whether  a  loss  by  fire  remotely  caused 

by  negligence  or  carelessness  of  the  assured  or  his  agents 
or  servants,  is  one  which  has  undergone  many  discussions  in 
the  courts  both  of  England  and  America.  It  appeared  in  a 
case  in  the  Supreme  Court  of  New  York,^  that  a  vessel  was 
insured,  among  other  risks,  against  fire  ;  that  during  the  voy- 
age a  seaman  put  up  a  lighted  candle  in  the  binnacle,  which 
took  fire  and  communicated  to  some  powder,  and  was  blown 
up ;  and  it  was  held,  that  the  insurers  were  not  liable.  But 
this  doctrine  may  now  be  considered  as  overruled.  As  ap- 
plied to  policies  against  fire  on  land^  the  doctrine  has  for  a 
great  length  of  time  prevailed,  that  losses  occasioned  by  the 
mere  fault  of  the  assured  or  his  servants,  unaffected  by  fraud 
or  design^  are  within  the  protection  of  the  policies,  and  as 
such,  recoverable  from  the  underwriters ;  and  in  this  respect, 
there  is  now  no  distinction  between  policies  against  fire  on 
land  and  at  sea.^  In  Rusk  v.  The  Royal  Exchange  Insur- 
ance Company,^  where  the  immediate  cause  of  the  loss  of 
the  ship  Britannia  was  fire,  produced  by  the  negligence  of 
one  of  the  crew,  the  underwriters  were  held  liable.^ 


1  Siordet  v.  Hall,  8  BiDg.  K  607. 

3  Grim  V.  Phoenix  Ins.  Co.  18  Johna.  (N.  Y.)  R.  461. 

3  Per  Story,  J.,  in  Waters  v.  Merchants'  Louisville  Ins.  Co.  11  Peters, 
(U.  S.)  R.  218.  The  assured  makes  no  warranty  to  the  underwriters,  that 
the  master  and  crew  shall  do  their  duty  during  the  Toyage ;  and  their  negU' 
gence  is  no  defence  to  an  action  on  the  policy,  where  the  loss  has  been  imme- 
diately by  the  perils  insured  against  This  principle  is  now  entirely  esta- 
blished. By  Parke,  B.,  in  delivering  the  judgment  of  the  Court,  in  Dixon 
V.  Sadlers,  in  5  M.  &  Welsh.  R.  405,  and  8  Ibid.  894,  by  Tindal,  C.  J.  And 
in  the  Supreme  Court  of  the  United  States  in  General  Mutual  Ins.  Co.  v. 
Sherwood,  14  How.  (U.  S.)  B.  851. 

4  Busk  V.  Royal  Exchange  Ins.  Co.  2  B.  &  Aid.  R.  73. 

5  And  see  likewise  Walker  v.  Maitjland,  5  B.  &  Aid.  R.  171,  and  Bishop 
V.  Pentland,  7  B.  &  Cress.  R.  219. 
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§  123.  In  the  case  of  the  Patapsco  Insurance  Company  v. 
Coulter,^  where  the  loss  was  by  fire,  and  barratry  also  was 
insured  against,  it  was  held  by  the  Supreme  Court  of  the 
United  States,  that  in  such  a  policy,  a  loss  which  was  re- 
motely caused  by  the  'master  or  the  crew,  was  a  risk  taken 
in  the  policy.  In  the  case  of  the  Columbian  Insurance  Com- 
pany V.  Lawrence,  in  the  same  court,^  the  court  thought,  that 
in  marine  policies,  whether  containing  the  risk  of  barratry 
or  not,  a  loss  whose  proximate  cause  was  a  peril  insured 
against,  was  within  the  protection  of  the  policy ;  notwith- 
standing it  might  have  been  occasioned  by  the  negligence  of 
the  master  and  mariners.  Again,  in  the  case  of  Waters  v. 
Merchants'  Louisville  Insurance  Company,^  the  case  of  an 
insurance  upon  the  steamboat  Lioness,  one  of  the  perils  in- 
sured against  was  fire,  and  the  vessel  was  lost  by  the  explo- 
sion of  gunpowder,  and  the  loss  was  held  to  be  within  the 
true  intent  and  meaning  of  the  policy.  But  if  the  taking  of 
gunpowder  on  board  was  not  justified  by  the  usage  of  trade, 
and,  therefore,  was  not  contemplated  as  a  risk  by  the  policy ; 
thfre  might  be  great  reason,  the  court  thought,  to  contend, 
that  if  it  increased  the  ri^k,  the  loss  was  not  covered  by  the 
policy. 

§  124.  In  Ohio,  the  doctrine  that  underwriters  are  liable 
for  a  loss  by  fire  which  proceeded  from  negligence,  now  pre- 
vails, though  it  was  formerly  otherwise.*  The  courts  of  that 
State  now  follow  the  doctrine  on  the  subject  as  above  laid 
down  by  the  English  tribunals,  and  by  the  Supreme  Court 
of  the  United  States,  and  especially  regard  the  above  case  in 


I  Patapsco  Ins.  Co.  v.  Coulter,  8  Peters,  (U.  S.)  R.  822. 

9  Columbian  Ins.  Co.  v.  Lawrence,  10  Peters,  (U.  S.)  B.  507.  See  this 
case  approved  in  St  John  t;.  American  Mutual  Fire  and  Marine  Ins.  Co. 
1  Duer,  (N.  Y.)  R.  871. 

3  Walters  v.  Merchants'  Lonisyille  Ins.  Co.  11  Peters,  (U.  S.)  R.  218. 

^  Lodwic  V,  Kennedy,  5  Ohio  B.  488. 
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that  conrt,  of  Waters  v.  Merchants'  Louisville  Insurance 
Company,  as  an  authority  of  a  weighty  character.  "  When," 
say  the  Supreme  Court  of  Ohio,  '<  the  law  of  insurance  has, 
in  its  fuUer  development,  received  an  important  modification, 
in  the  English  and  Federal  courts,  and  which,  probably,  will 
be  the  rule  of  the  State  courts,  as  fast  as  they  act  upon  the 
question,  it  may  be  emphatically  asked,  whether  the  courts 
of  Ohio  should  not  conform  to  the  change  ?  It  would  be 
not  a  little  inconvenient,  as  well  as  odd,  if  our  citizens  should 
receive  one  interpretation  of  the  universal  law  merchant  in 
our  courts,  while  the  stranger  receives  one  different.  If  the 
proposed  change  were  wrong  in  itself,  it  ought  not  to  be 
adopted ;  but  it  seems  to  commend  itself  to  our  acceptance 
by  its  intrinsic  propriety."  It  was  accordingly  held,  that  in 
an  action  on  a  policy  of  insurance,  it  is  no  defence  to  show 
that  the  loss  was  occasioned  by  the  negligence  of  the  agents 
of  the  assured.^  In  Missouri,  in  a  case  where  it  appeared 
that  a  steamboat  was  insured,  among  other  risks,  against 
fire,  and  afterwards  was  put  on  the  floating  dock  for  the  pur* 
pose  of  being  repaired,  and  while  on  the  dock  was  burned, 
and  such  burning  was  occasioned  by  the  carelessness  of  the 
boatman  having  the  boat  in  charge ;  the  insurers  were  held 
liable  for  the  loss.  The  court,  in  this  case,  as  did  the  court 
in  the  case  in  Ohio,  above  cited,  yielded  to  the  authority  of 
the  Federal  and  English  courts,  and  to  reason.^ 

§  125.  Therefore,  although  as  a  general  rule,  it  is  certainly 
true,  that  the  law  will  not  enable  a  party  to  recover  compen- 


1  Ferrin  (Adm'n  of)  v.  Protection  Ins.  Co.  11  Ohio  R.  147. 

9  St  LoTiifl  Ins.  Co.  v.  Glasgow,  Shaw  &  Larkin,  8  Missouri  TL.  718.  Mere 
negligence  in  the  assured  is  not  sufficient  to  defeat  a  recoverj  upon  a  policy 
of'insurance ;  and  be&re  that  ground  of  defence  can  be  made  available,  there 
must  be  evidence  of  such  a  degree  of  negligence,  as  will  evince  a  cormpt 
design.  Hyndes  v.  Schenectady  County  Mutual  Ins.  Co.  16  Barb.  (N.  Y.) 
B.  Sup.  Co.  B.  119. 
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sation  for  an  injury,  of  which  his  own  negligence  and  want 
of  due  caution,  or  the  misconduct  of  his  agents,  have  been 
the  primary  cause ;  the  contract  of  insurance  forms  an  ex- 
ception, inasmuch  as  one  of  the  principal  objects  which  the 
assured  has  in  view,  in  effecting  an  insurance,  is  protection 
against  casualties  accruing  from  these  causes.  One  of  the 
arguments  used  in  the  case  of  Shaw  v.  Robberds,  in  the 
Court  of  King's  Bench,^  was,  that  the  loss  arose  from  the 
plaintiff's  own  negligent  act,  in  allowing  a  kiln  for  drying 
corn  to  be  used  for  a  purpose  to  which  it  was  not  adapted, 
and  Lord  Chief  Justice  Denman,  in  delivering  the  judgment 
of  the  court,  said,  —  "There  is  no  doubt,  that  one  of  the 
objects  of  insurance  against  fire  is  to  guard  against  the  negli- 
gence of  servants  and  others;  and,  therefore,  the  simple  fact 
of  negligence  has  never  been  held  to  constitute  a  defence." 
In  reply  to  the  argument,  that  there  was  a  distinction  be- 
tween the  negligence  of  servants  or  strangers  and  that  of  the 
assured  himself j  the  learned  judge  said,— "We  do  not  see 
any  ground  for  such  a  distinction;  and  we  are  of  opinion, 
that  in  the  absence  of  all  fraud,  the  proximate  cause  of  the 
loss  is  only  to  be  looked  to." 

§  126.  Losses  by  the  negligence  of  tenants^  on  policies 
against  fire,  are  within  the  risks  taken ;  and  so  losses  by  the 
criminal  wantonness  or  misconduct  of  mere  trespassers,  or 
intruders,  or  felons,  are  within  the  common  policies  against 
fire.  Where  underwriters  agree  to  make  good  any  loss  by 
fire  originating  in  any  case,  except  design  in  the  insured^  the 
exception  admits  of  all  losses  not  by  his  design ;  and,  there- 
fore, where  the  plaintiff  negligently  left  the  premises  insured 
derelict,  and  intruders  came  and  burnt  them,  without  any 
cooperation  or  knowledge  on  the  part  of  the  assured,  it  is  a 


J  Shaw  V,  Robbcrda  eU  al.,  Directors  of  the  Norwich  Union  Fire  Ins.  Soci- 
ety, 6  AdoL  &  £U.  R.  75. 
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loss  within  the  policy.^  In  the  case  just  cited,  the  language 
of  the  policy  was,  that  the  company  will  make  good  any  loss 
or  damage  <<  by  fire,  originating  in  any  cause  ejccept  design 
in  the  assured,  invasion,"^  &c.;  and,  accordingly,  it  was  held, 
that  the  company  made  themselves  liable  for  losses  by  negli- 
gence, as  well  as  by  accident ;  for  the  exception  of  losses  by 
design  admits  all  losses  not  by  design.  "  I  do  not  say,"  said 
Mr.  Justice  Story,  ''that  the  defendants  would  be  liable  for 
every  loss  occasioned  by  the  gross  personal  negligence  of  the 
plaintiff;  for  it  might,  under  circumstances,  amount  to  a 
fraudulent  loss.  But  the  English  authorities  clearly  are,  that, 
on  policies  against  fire  generally,  losses  by  the  negligence  of 
tenants  are  within  the  risks  taken.  And  it  is  still  more  clear, 
that  losses  by  the  negligence  of  tenants,  or  by  the  criminal 
wantonness  or  misconduct  of  mere  trespassers,  or  intruders, 
or  felons,  are  within  the  common  policies  against  fire.  But 
in  the  present  policy,  there  is  no  room  for  doubt  on  this 
point;  the  houses  excepted  are  not  losses  by  design  gene- 
rally, but  ''losses  by  the  design  of  the  assured."  In  Gates  t;. 
Madison  County  Mutual  Insurance  Company,  in  the  New 
York  Court  of  Appeals,^  it  was  expressly  held,  that  the  as- 
sured is  entitled  to  indemnity,  though  the  loss  occur  through 
the  gross  carelessness  of  his  servant. 

§  127.  The  essential  circumstance  is,  that  the  loss  must  be 
accidental;  but  not  only  design  in  the  application  of  the  fire 
producing  loss,  excludes  claim  to  indemnity,  but  if  there  be 
gross  neglect^  this  would  constitute  a  just  ground  for  a  refu- 
sal of  a  claim.  If  gross  neglect  be  not  fraud,  it  borders  upon 
it  (quasi  ex  maleficio.)  It  has  been  so  ruled  in  several  cases 
of  marine  insurance,  and  necessarily  extends  itself  to  fire 


I  Catlin  V.  Springfield  Ins.  Co.  1  Sumner,  (Cir.  Co.)  R.  4S4. 

9  And  see  Hollingworth  v.  Brodrick,  7  Ad.  &  EL  R.  40. 

3  Gates  17.  Madison  Coanty  Mutual  Ins.  Co.  1  Seld.  (N.  Y.)  R.  469. 
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insurance  on  land,  since  the  contrary  rule  would  make  the 
contract  of  fire  insurance  a  conspiricy  to  endanger  the  safety 
of  the  inmates  of  a  building,  and  that  of  the  neighboring 
buUdings.! 

§  128.  Gross  negligence,  if  not  fully  equivalent  \o  frauds  is 
inconsistent  with  good  faith^  unless  in  the  case  of  an  idiot^ 
and  insurance  is  not  an  indemnity  for  the  want  of  common 
sense  to  discern  where  there  is  obvious  danger  of  communi- 
cating fire  by  any  particular  act.  To  bring  a  case  of  insur- 
ance within  the  rule  of  bailment,  every  person,  according  to 
Lord  Ellenborough,'  who  delivers  goods  to  another  to  be 
carried  for  hire,  has  a  right  to  the  utmost  care,  and  where  a 
person  does  not  carry  for  hire,  he  is  bound  to  take  proper 
and  prudent  care  of  that  which  is  committed  to  him ;  and  if 
he  ascertains  that  the  article  is  of  great  value,  he  is  bound  to 
watch  with  great  care  and  diligence.  In  marine  insurance, 
if  the  negligence  be  so  gross  as  to  authorize  the  presumption 
of  fraud,  which  would  constitute  barratry^  the  underwriters 
are  not  liable,  unless  the  policy  expressly  insures  against 
barratry,  or,  in  other  words,  fraud.^ 

§  129.  What  is  design  ?    It  imports  plan,  scheme,  inten- 


1  Beaumont  on  Ins.  88;  Ripon  v.  Cape,  1  Campb.  R.  484.  '^The  law 
would  require  the  plaintiff  to  take  reasonable  care  of  the  property  insured. 
He  could  not  recover  if  it  were  proved  that  the  fire  was  caused  by  his  own 
fraud  or  neglect"  Dictum  by  Putnam,  J.,  in  Fletcher  v.  Commonwealth 
Ins.  Ca  18  Pick.  (Mass.)  B.  421.  Generally  speaking,  insurances  against 
fire  are  made  in  the  confidence  that  the  assured  will  use  all  the  precautions 
to  avoid  the  calamity  insured  against,  which  would  be  suggested  by  his  inte- 
rest. Columbian  Ins.  Co.  o.  Lawrence,  2  Peters,  (U.  S.)  R.  49 ;  Billings  v. 
Tolland  County  Mutual  Fire  Ins.  Co.  20  Conn.  R.  180. 

2  Foster  v,  Essex  Bank,  17  Mass.  R.  479 ;  Neptune  Ins.  Co.  v.  Rolnnson, 
11  G.  &  Johns.  (Md.)  R.  256. 

9  Nelson  v.  Mackintosh,  1  Stark.  R  287 ;  and  see  Angell  on  the  Law  of 
Carriers,  ch.  ii. 

4  Per  McLean,  J.,  in  Waters  v.  Louisville  Merchants'  Ins.  Co*  1  McLean, 
(Cir.  Ca)  R.  275. 
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tion,  carried  into  efTect;  it  must  be  by  incitement,  connivance, 
or  co5peration  of  the  assured,  directly  or  indirectly,  with  the 
persons  who  were  the  agents  in  the  act  It  is  not  sufficient 
that  he  is  negligent  in  leaving  the  premises  derelict,  and  thus 
exposing  them  to  the  wanton  or  criminal  acts  of  intruders. 
Negligence  is  not  design.^ 

» 
§  130.  <<  By  an  intent  to  burn  a  building,"  says  Chief 
Justice  Shaw,  '^we  understand  a  purpose  manifested  and  fol- 
lowed by  some  act  done  tending  to  carry  that  purpose  into 
effect,  but  not  including  a  mere  non-feasance.  Suppose  the 
assured,  in  his  own  house,  sees  the  burning  coals  in  the  fire- 
place roll  down  on  to  the  wooden  floor,  and  does  not  brush 
them  up,  this  would  be  mere  non-feasance.  It  would  not 
prove  an  intent  to  burn  the  building;  but  it  would  show  a 
culpable  recklessness  and  indifference  to  the  rights  of  others. 
Suppose  the  premises  insured  should  take  fire,  and  the  flames 
begin  to  kindle  in  a  small  spot,  which  a  cup  of  water  would 
put  out,  and  the  assured  has  the  water  at  hand,  but  neglects 
to  put  it  on.  This  is  mere  non-feasance ;  yet  no  one  would 
doubt,  that  it  is  culpable  negligence,  in  violation  of  the 
maxim  sic  utere  iuo  ut  alienum  non  laedas.  To  what  extent 
negligence  must  go,  in  order  to  amount  to  gross  misconduct, 
it  is  difficult,  by  any  definitive  or  abstract  rule  of  law,  inde- 
pendently of  circumstances,  to  designate.  The  doctrine  of 
the  civil  law,  that  crassa  negligentia  was  of  itself  proof  of 
fraud,  or  equivalent  to  fraudulent  purpose  or  design,  was 
no  doubt  founded  in  the  consideration,  that  although  such 
negligence  consists  in  doing  nothing,  and  is,  therefore,  a  non- 
feasance, yet  the  doing  of  nothing,  when  the  slightest  care 
or  attention  would  prevent  a  great  injury,  manifests  a  will- 
ingness differing  little  in  character  from  a  fraudulent  and 
criminal  purpose  to  commit  injury."^ 


1  Per  Story,  J.,  in  Catlin  v,  Springfield  Fire  Ins.  Co.  1  Sumner,  (Cir.  Co.) 
R.  434 ;  Butnam  v.  Hobbs,  5  Red.  (Me.)  R.  227 ;  and  see  post,  (  188. 
3  Chandler  v.  Worcester  Mutaal  Fire  Ins.  Co.  8  Cushing,  (Mass.)  R.  328. 
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§  131.  Oq  the  other  hand,  there  is  no  rule  of  law  or  usage 
which  would  make  it  the  duty  of  aa  assured  to  have  his 
bouse,  if  untenanted,  guarded  by  a  keeper ;  and  such  duty 
can  only  be  imposed  by  a  special  clause  in  the  policy.^  The 
case  of  Catlin  v.  The  Springfield  Insurance  Company,^  was 
reduced  to  the  consideration  of  what  constitutes  a  loss  by 
design  in  the  assured,  and  Mr.  Justice  Story  gave  his  views 
as  follows :  <<  I  say,  that  it  is  not  a  loss  by  the  mere  negli- 
gence or  laches  of  the  party  where  he  has  left  the  property 
exposed  to  the  peril,  but  has  not  cooperated  directly  or  indi- 
rectly with  those  who  produced  the  loss.  Design  imports 
plan,  scheme,  intention,  carried  into  effect  '<  It  was  not  suflSi- 
cient,"  said  the  learned  judge,  ''that  the  assured  was  negli- 
gent in  leaving  the  premises  derelict ;  and  that  negligence  was 
not  design."  It  would  be  unreasonable  to  imply  that  the 
underwriter  entered  into  the  contract  with  the  expectation 
that  the  then  tenant  was  to  continue  in  the  occupation  dur- 
ing the  period  of  the  running  of  the  policy,  in  the  absence  of 
any  thing  of  that  sort  being  indicated  by  the  application, 
policy,  or  proposals ;  so  that  a  change  of  tenants  (with  such 
silence  on  the  subject,)  will  not  invalidate  the  policy,  though 
the  first  tenant  may  be  a  prudent,  and  the  second  a  grossly 
careless  one.^ 

§  132.  Where  the  policy  requires  the  assured,  in  case  of 
exposure  to  loss  or  damage  by  fire,  to  use  all  possible  dili- 
gence to  preserve  his  goods,  and  provides,  in  case  of  his  fail- 
ure so  to  do,  that  the  insurers  shall  not  be  liable  for  any  loss 
sustained  in  consequence  of  such  neglect ;  if  the  assured  shall 


See  Andrews  v,  Essex  Fire  and  Marine  Ins.  Co.  8  Mason,  (Cir.  Co.)  R.  on 
p.  26,  per  Story,  J.;  Butman  v.  Hobbs,  6  Red.  (Me.)  R  227. 

<  Love  V.  Merchants'  Ins.  Co.,  reported  in  Hunt's  Merchants'  Magazine,  as 
having  been  decided  hj  the  Supreme  Court  of  Louisiana^  Term,  1851-1852. 
*  s  Catlin  V.  Spring6eld  Ins.  Co.,  1  Sumner,  (Cir.  Co.)  R  434. 

'  Gates  o.  Madison  County  Mutual  Ins.  Co.  1  Seld.  (N.  Y.)  R  469. 
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remove  his  goods,  the  circumstance^  as  they  existed  at  the 
time  the  removal  was  made,  must  determine  the  necessity 
for  the  removal ;  and  whatever  loss  or  damage  is  necessarily 
sustained  by  the  removal  of  the  property  insured,  when  the 
danger  of  its  destruction  by  fire  was  so  direct  and  immediate, 
that  a  failure  to  liave  made  the  removal,  while  he  had  the 
power,  would  have  been  gross  negligence  on  his  part,  he  is 
entitled  to  recover  under  the  policy.^ 

§  133.  Whenever,  in  an  action  upon  a  policy  of  fire  insur- 
ance to  recover  a  loss,  the  defence  is,  that  the  assured  himself 
set  fire  to  the  premises,  the  question  has  arisen,  whether  the 
position  of  the  claimant  and  the  position  of  one  indicted  for 
arson,  are  not  identical,  as  it  regards  the  evidence  to  establish 
such  criminal  act.  Such  was  the  question  in  a  case  in  the 
English  Court  of  Common  Pleas,  the  defence  being,  that  the 
plaintiff  himself  set  fire  to  the  premises.  The  judge  had 
directed  the  jury  that,  in  order  to  their  finding  a  verdict 
against  the  plaintiff,  they  ought  to  be  satisfied  that  the  crime 
imputed  to  him  was  as  fully  proved,  as  would  justify  them  in 
finding  him  guilty  on  a  criminal  charge;  and  it  was  held, 
that  this  direction  w^as  right.^  The  Supreme  Court  of  Louis- 
iana have  been  of  a  different  opinion,  and  they  have  held, 
that  in  such  case,  the  jury  should  not  be  instructed  to  require 
the  same  full  proof  to  discharge  an  insurer,  as  would  be 
necessary  to  convict  the  assured  of  arson,  under  the  statutes 
of  that  State.^  The  truth  is,  that  negligence  on  the  part  of 
the  assured,  from  which  a  fire  has  been  proved  to  have  been 
occasioned,  may  be  of  so  gross,  aggravated,  and  reprehensible 
a  character  as  to  exonerate  the  underwriter,  although  evidence 
of  a  deliberate  intention  in  the  assured  to  fire  the  premises, 


1  Case  t;.  Hartford  Fire  Iiu.  Co.  13  IHinois  R.  676. 
3  Thurtell  v.  Beaumont,  1  Bing.  R.  889 ;  S.  C.  8  Moore,  R  612. 
3  Hoffman  v.  Western  Manne  &  Fire  Ins.  Co.  1  Rob.  (La.)  R.  216.    See 
Williams  v.  Yennont  Matuai  Fire  Ins.  Co.  188. 
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is  not  such  as  would  be  required  to  convict  him  of  arson, 
were  a  criminal  proceeding  instituted  against  him  for  that 
high  offence  against  the  public.^  The  language  of  the  court 
in  Butnam  v,  Hobbs,^  is,  —  '^  With  respect  to  the  allegation 
of  gross  negligence,  it  may  be  observed  that  the  burden  was 
upon  the  company  to  relieve  itself  from  payment  of  a  sum 
apparently  due;  when  it  proposed  to  do  this  by  proof  of 
gross  negligence  on  the  part  of  the  person,  to  whom  the 
money  was  payable,  there  is  stronger  reason,  requiring  full 
proof. ^^  8 

§  134.  Mischief  arising  from  the  wilful  and  even  felonious 
acts  of  servants  or  strangers,  is  a  risk  protected  by  the  policy, 
and  must  be  borne  by  the  insurers ;  and  this  has  induced  in- 


1  As  to  the  evidence  of  character,  it  was  said  in  Ruan  v.  Ferry,  8  Caines, 
(N.  Y.)  B.  120,  that,  ^'ux  actions  of  tort,  and  especially  chai^ng  a  defendant 
"with  gross  depraviiy  and  fraad  upon  circumstances  merely,  evidence  of  uni- 
fonn  integrity  and  good  character  is  oftentimes  the  only  testimony  which  a 
defendant  can  oppose  to  suspicious  circumstances."  The  rule  in  England  is 
thb:  ''that  in  a  direct  prosecution  for  a  crime,  such  evidence  is  admissible; 
but  when  the  prosecution  is  not  directly  for  the  crime,  but  for  the  penalty, 
it  is  not"  Attorney-General  v.  Bowman,  2  B.  &  Full.  E.  582,  note  (a.) 
The  general  evidence  of  proof  of  the  offence  of  firing  the  premises  insured 
and  done  by  the  insured,  (as  in  other  cases,)  resolves  itself  into  the  probable 
motives  of  the  accused,  his  opportunity  and  means  of  committing  the  offence, 
and  his  conduct ;  and  the  value  of  the  property^  as  compared  with  the  amount 
insured,  appears  to  be  a  question  of  great  importance,  in  orde!t  to  establish 
or  repel  the  inference  of  motive.  See  Ellis  on  Fire  and  Life  Insurance,  68 ; 
2  Starkie  on  Evidence,  69 ;  Rickman's  case,  East,  F.  C.  1085.  Savage,  C.  J., 
in  Fowler  v.  Etna  Fire  Ins.  Co.  6  CSowen,  (N.  Y.)  R  675,  says  as  to  evi- 
dence of  character  in  cases  of  this  sort,  —  '*If  such  evidence  is  proper,  then, 
a  person  may  screen  himself  from  the  punisment  due  to  fraudulent  conduct, 
till  his  character  becomes  bad.  Such  a  rule  of  evidence  would  be  extremely 
dangerous.  Every  man  must  be  answerable  for  every  improper  act ;  and  the 
character  of  every  transaction  must  be  ascertained  by  its  own  circumstances, 
and  not  by  the  character  of  the  parties." 

2  Butnam  v,  Hobbs,  5  Bed.  (Me.)  R.  227. 

8  See  Thayer  v.  Boyle,  8  Maine  B.  475 ;  1  Stark.  £v.  450. 
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surance  companies  to  ingraft  upon  the  policy  an  exception 
in  cases  where  the  fire  may  happen  by  an  invasion^  foreign 
enemy^  dvU  commotianj  or  riotj  or  any  mUitary  or  usurped 
power}-  An  exception  of  this  nature  seems  first  to  have  been 
introduced  into  the  conditions  of  the  London  Assurance 
Company  in  1720,  which  was  confined  to  ^'damage  hap- 
pening by  any  invasion,  foreign  enemy,  or  any  military  or 
usurped  power,"  and  upon  the  meaning  of  that  exception  the 
following  case  arose :  In  1766  a  mob  assembled  at  Norwich, 
in  consequence  of  the  high  price  of  provisions,  and  destroyed 
several  quantities  of  flour;  but,  upon  proclamation  being 
read,  the  people  dispersed.  Shortly  afterwards  a  mob  col- 
lected again,  and  they  burnt  down  a  malting-house  which 
was  insured  in  that  office.  The  insurers  defended  the  action, 
on  the  ground  that  the  property  had  been  destroyed  by  an 
usurped  power,  and  the  question  was  discussed  in  the  Court 
of  Common  Pleas.  Three  of  the  judges  were  of  opinion 
that  these  words  could  not  be  construed  to  include  a  comffton 
fnobj  but  that  they  were  to  be  taken  in  conjunction  with  the 
other  part  of  the  sentence,  and  meant  a  burning  or  setting  on 
fire  <^  by  occasion  of  any  invasion  from  abroad,  or  an  internal 
rebellion  when  armies  are  employed  to  support  it,  when  the 
laws  are  dormant  and  silent,  and  the  firing  of  towns  is  un- 
avoidable." ^ 

§  135.  In  1726  the  Sun  Fire  Office  adopted  the  same 
clause,  and  in  1727,  added  the  words  "  civil  commotion "  to 
it ;  and  upon  them  a  discussion  arose  in  consequence  of  the 
riots  in  London,  in  June,  1780.  Among  the  outrages  com- 
mitted during  their  continuance,  the  mob  burnt  down  the 
house  of  a  Roman  Catholic,  by  the  name  of  Langdale,  which 
was  insured  at  the  Sun  Fire  Office,  and  he  brought  an  action 
against  the  company  to  recover  this  loss.     Upon  the  trial. 


1  Dowd.  on  Fire  &  Life  Ins.  102. 

3  Drinkwater  v.  London  Assarance  Co.  2  Wils.  R.  S63. 
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Lord  Mansfield  expressed  his  opinion  as  to  the  effect  of  these 
words,  in  the  following  terms, — "  I  think  a  '  civil  commotion ' 
is  this :  an  insurrection  of  the  people  for  general  purposes, 
though  it  may  not  amount  to  a  rebellion,  where  there  is  a 
usurped  power.  If  you  think,  that  this  was  an  insurrection 
of  the  people  for  the  purposes  of  mischief,  though  not  amount- 
ing to  a  rebellion,  you  will  find  for  the  defendants ;"  and  the 
jury  found  a  verdict  accordingly. 

§  136.  Other  English  fire  companies  have  added  to  the 
above  words,  the  word  rio^,  which  has  been  defined  to  be 
a  tumultuous  disturbance  of  the  peace  by  three  persons  or 
more  assembling  together  of  their  own  authority,  with  an 
intent  mutually  to  assist  one  another  against  any  one  who 
shall  oppose  them  in  the  execution  of  some  enterprise  of  a 
private  nature,  and  afterwards  actually  executing  the  same 
in  a  violent  and  turbulent  manner  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself  lawful  or  unlawful."  ^ 
The  difference  between  a  rebellious  mob,  and  a  common 
mob  i3,  that  the  first  is  high  treason,  the  latter  a  riot;  the 
mob  wants  a  universality  of  purpose  to  make  it  a  rebellious 
mob  or  treason.^  The  use  of  the  term  "riot"  would  restrict 
the  operation  of  the  policy  within  narrower  limits  than  the 
phrase  "civil  commotion,"  which,  in  its  ordinary  acceptation^ 
imports  a  disturbance  of  a  far  more  general  character  than 
such  as  may  be  committed  by  three  persons. 

• 

§  137.  In  Dupin  i;.  Mutual  Insurance  Company,  in  Louis- 
iana,^ which  was  an  action  on  a  policy  of  fire  insurance, 
the  defence  was,  that  the  building  insured  was  set  fire  to 
and  destroyed  by  riotorSj  and  that  the  case  came  within  the 
following  clause  in  the  policy :  "  Provided  always,  and  it  is 


1  Langdale  v.  Mason,  Park  on  Ins.  965,  8th  Eng.  ed. 
9  Hawk.  Fleas  of  the  Crown,  cap.  65. 
3  Dapin  v.  Mutual  Ins.  Ca  5  Bob.  (La.)  E.  482. 
16 
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hereby  declared,  that  this  corporation  shall  not  be  liable  to 
make  good  any  loss  by  fire  which  may  happen  or  take  place 
by  means  of  any  invasion,  insurrection,  rioij  or  civil  commo- 
tion, or  of  any  military  or  usurped  power,  or  by  an  earth- 
quake or  hurricane."  It  was  held  that  under  this  clause, 
where  a  house  is  destroyed  by  a  riotous  assemblage,  the  in- ' 
surer  is  not  liable  for  the  loss ;  and  that  it  was  immaterial 
whether  the  rioters  assembled  originally  for  a  riotous  pur- 
pose, but  afterwards  were  guilty  of  a  riot.  It  was  contended 
that  the  fact  that  there  was  a^ot  should  be  established  by 
the  judgment  of  a  competent  court  in  criminal  proceedings, 
wherein  the  riotors  were  tried  and  convicted ;  but  the  court 
said,  there  had  not  been  cited,  nor  were  they  aware  of,  any 
authority  in  support  of  that  position.^ 

§  138.  A  question  arose,^  respecting  the  exception  of 
"usurped  power,"  out  of  the  great  fire  which  occurred  in  the 
city  of  New  York,  on  the  morning  of  the  17th  of  December, 
1835,  upon  which  calamitous  occasion,  a  store.  No.  75  Pearl 
Street,  was,  by  order  of  the  mayor  of  the  city,  blown  up  with 
gunpowder,  and  the  goods  therein  entirely  destroyed.  An 
attempt  was  made  to  make  it  appear,  that  although  the 
mayor  had  no  authority,  yet  as  he  acted  colore  officii^  it  was 
a  case  happening  by  means  of  usurped  power,  which,  in  the 
policy,  was  expressly  excepted.  Now  it  is  very  evident,  that 
there  is  an  impossibility  in  maintaining,  that  a  mere  excess 
of  jurisdictiony  by  a  lawful  magistrate,  is  the  exercise  of  an 
"  usurped  power,"  within  the  meaning  of  that  exception ;  and 
BO  the  court  viewed  it.  "  That  is  not,"  says  Bronson,  J.,  in 
behalf  of  the  court,  ^what  the  insurers  had  in  mind  when 
they  made  the  exception."  "  Whether  the  mayor,"  said  the 
learned  judge,  "  had  the  concurrence  of  two  aldermen  as  the 
statute  provides,  or  not,  there  can  be  no  doubt  of  his  com- 


1  Dupin  V.  Mutual  Ins.  Co.  5  Rob.  (Ia.)  R.  482. 

9  City  Fire  Ins.  Co.  v.  Corlies,  21  Wend.  (N.  Y.)  R.  867. 
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mon-law  power,  as  the  chief  magistrate  of  the  city,  to  destroy 
buildings,  in  a  case  of  necessity,  to  prevent  the  spreading  of 
a  fire.  Indeed,  the  same  thing  may  be  done  by  any  magis- 
trate, or  even  by  a  citizen  without  official  authority."  ^ 


1  Mayor  of  New  York  v.  Lord,  17  Wend.  (N.  Y.)  R  285. 
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CHAPTER  VI. 

OF    WARRAN*T    AND    REPKBSBNTATION. 

§  139.  Under  the  above  head  it  is  proposed  to  pursue 
the  subject  more  minutely,  of  the  extent  and  nature  of  the 
insurer's  risk.  The  obligatory  effect  of  his  or  their  policy,  or 
its  availability,  as  a  contract  of  indemnity  to  -the  assured,^ 
essentially  depends  upon  an  observance,  or  upon  a  want  of 
an  observance,  by  the  assured,  of  the  express  stipulations 
inserted  in  the  policy ;  and  furthermore,  upon  the  disclosure, 
or  the  want  of  disclosure  of  facts  by  the  assured,  whether- 
oral  or  written,  which  have  induced  the  underwriter  to  assume 
the  risk.  Hence  have  originated  the  titles  in  insurance  law 
of  Warranty,  Representation,  and  Concealment.  These 
and  the  Want  of  Interest,  before  treated  of,^  are  the  im- 
portant grounds  that  are  relied  on  by  an  underwriter  or  an 
insurer,  in  resisting  an  action  upon  a  policy  brought  by  the 
assured.  It  is  proposed  in  the  present  chapter  to  consider 
the  subjects  of  warranty  and  represerUation  in  connection, 
and  to  illustrate  the  contradistinction  between  them ;  reserv- 
ing the  subject  of  concealment  for  the  next  following  chapter. 
• 

§  140.  An  express  warranty^  then,  in  the  law  of  insurance^ 
is  a  stipulation  inserted  in  writing  on  the  face  of  the  policy, 
on  the  literal  truth  or  fulfilment  of  which  the  validity  of  tbe 
entire  contract  depends.^     The  stipulation  is  considered  to 


1  See  ante,  Introd.  §  lyCt  seq, 
3  See  ante,  Chap.  IV. 

3  1  Arnould  on  Marine  Ins.  577;  Delonguemare  v.  Trad^man  Ins.  Co. 
2  Hall,  (N.  Y.)  R.  589 ;  Beaumont  on  Fire  and  Life  Ins.  54 ;  Duncan  v.  Sun 
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be  on  the  face  of  the  policy,  although  it  may  be  written  in 
the  margin  or  transversely,  or  on  a  subjoined  paper,  referred 
to  in  the  policy.^  No  particular  form  of  words  is  necessary 
to  constitute  an  express  warranty ;  the  word  "  warranty,"  or 
''warranted,"  for  instance,  is  in  no  case  necessary.^  Thus,  in 
marine  insurance,  the  words  ^^to  sail  on  such  a  day,"  or  "in 
porty^  or  "aZi  well^^  on  such  a  day,  or  ^^ carrying  so  many 
guns  and  so  many  men^  4*^."  would  amount  to  an  express 
warranty  requiring  a  literal  fulfilment,  as  much  as  though 
there  was  a  more  formal  clause  to  the  same  effect.^ 

§  141.  Although  it  is,  as  a  general  rule  true,  that  a  paper 
not  attached  to  a  policy  does  not  form  a  part  of  it,  yet  it  may 
be  that  a  paper  not  so  attached,  will  be  made  a  part  of  it, 
and  amount  to  a  warrantyy  by  the  express  terms  of  it^ 
''No  one,"  says  Bronson,  J.,  "could  well  deny,  that  the  policy 
may  so  speak  of  another  writing  as  to  make  it  a  part  of  the 
contract,  although  not  actually  embodied  in  the  policy."^ 
Where,  for  instance,  after  a  brief  description  of  the  property 
insured,  there  is  a  clause  stating  that  reference  may  be  had 
'  to  the  application  of  the  assured  as  forming  a  part  of  the 


Fire  Ins.  Co.  6  WencL  (N.  Y.)  R.  488 ;  New  York  Gas  Light  Co.  v.  Me- 
cliamcs  Fire  Ins.  Co.  2  Hall,  (N.  Y.)  R  100 ;  1  Marsh,  on  Ins.  554 ;  Harris 
t.  Columbiana  Mutual  Ins.  Co.  18  Ohio  R  116. 

>  8  Kent,  Comm.  7th  ed.  450 ;  Fowler  r.  Etna  Fire  Ins.  Co.  6  Cowen, 
(N.  Y.)  R.  673 ;  S.  C.  7  Wend.  (N.  Y.)  R.  270.  See  ante,  Introd.  §  14, 15 ; 
Hogan  V.  Delaware  Ins.  Co.  1  Wash.  (Cir.  Ct.)  R.  419;  Murdock  v.  Che- 
nango Mutual  Ins.  Co.  2  Comst.  (N.  Y.)  R.  210. 

2  Amould  on  Ins.  579. 

8  Ibid.;  and  Eenyon  v.  Berthon,  2  Doug.  R.  12. 

^  See  anUy  §  14,  and  on  pp.  10,  49 ;  Sn^rder  v.  Farmers  Ins.  &  Loan  Co. 
IS  Wend.  (N.  Y.)  R.  92;  Wall  v.  Howard,  14  Barb.  (N.  Y.)  Sup.  Co.  R. 
883. 

5  Bnrritt  v.  Saratoga  Coanty  Mutual  Ins.  Co.  5  Hill,  (N.  Y.)  R.  188;  the 

learned  Judge  referring  to  the  case  of  Routtedge  v.  Burrell,  1  H.  Black.  R. 

254. 
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policy,  the  application  is  thus,  by  express  words,  made  part 
and  parcel  of  the  contract,  and  the  written  application  and 
the  policy  becomes  so  moulded  into  one  that  they  amount  to 
a  warranty.^  In  the  case  of  French  v.  Chenango  County 
Mutual  Insurance  Company,^  the  property  insured  was  men- 
tioned in  the  policy,  *' reference  being  had  to  the  application 
of  said  T.  &  T.  French,  for  a  more  particular  description,  and 
the  conditions  annexed,  as  forming  a  part  of  this  policy." 
The  conditions,  the  court  were  of  opinion,  undoubtedly  made 
a  part  of  the  contract  of  insurance,  as  much  as  if  they  had 
been  embodied  in  the  policy ;  but  it  was  otherwise  with  the 
application.  The  latter,  as  it  seemed  to  the  court,  was  refer- 
red to  for  the  mere  purpose  of  describing  and  identifying  the 
property  insured,  and  not  to  incorporate  its  statements  into 
the  policy  as  parts  thereof.  But  the  material  question  in  the 
case  would  not  have  been  changed  if  the  application  could 
have  been  regarded  as  part  of  the  policy. 


^  See  arUe^  §  14,  and  on  p.  49. 

8  French  ».  Chenango  County  Mutual  Ina.  Co.  7  Hill,  (N.  Y.)  R.  122.  It 
was  observed  by  Jones,  C.  J.,  in  Delonguemare  t;.  Tradesman  Ins.  Co.  2  Hall, 
(N.  Y.)  K.  589,  that,  "in  all  the  cases,  where  a  warranty  has  been  held  to 
arise  from  the  description  of  the  subject,  or  the  expressions  of  the  parties, 
that  description,  or  those  expressions,  have  appeared  on  the  face  of  the 
policy.  No  authority  has  been  shown  for  extending  the  rule  to  descriptions 
or  expressions  contained  in  other  documents,  to  which  the  policy  may  refer; 
and  such  an  extension  of  the  rule  would,  I  think,  be  unwarrantable,  unless 
the  reference  to  the  collateral  writing  be  such  ^  clearly  to  make  it  a  part  of 
the  contract  It  was  on  this  latter  ground,  that  in  policies  against  loss  by 
fire,  the  obligation  imposed  on  the  assured  by  the  printed  proposals  annexed 
to  the  policy,  to  procure  the  certificate  of  the  minister,  or  church-wardens 
and  parishioners,  of  the  reality  of  the  loss,  and  the  fairness  of  the  claim,  has 
been  held  to  be  a  condition  precedent  to  the  right  of  the  assured  to  recover 
which  cannot  be  dispensed  with,  though  the  certificate  be  wrongfully  with- 
held ;  for  the  policy,  in  such  cases,  not  only  refers  to  the  writing  which  is 
attached  to  it,  but  the  express  undertaking  of  thtf  insurer  is  to  pay  the  loss 
according  to  the  exact  terms  of  the  printed  proposals.  They  are  conse- 
quently made  a  part  of  the  policy." 
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§  142.  A  warranty  in  a  policy  of  insurance,  in  whatever 
form  created,  as  before  stated,  is  a  condition  or  a  contin- 
genfty,  and  unless  that  be  performed  there  is  no  contract. 
It  is  styled  a  condition  precedent,  which  means,  that  it  is 
perfectly  immaterial  for  what  purpose  the  warranty  is  intro- 
duced, and  that  no  contract  exists  unless  the  warranty  be 
literally  complied  with.  "  It  is  simply  sufficient,  and  ought 
to  be  sufficient,"  observed  Lord  St.  Leonards,  "to  avoid  the 
policy,  that  only  one  thing,  warranted,  is  not  true."  ^  The 
only  conceivable  cases  in  which  a  compliance  with  an  ex- 
press warranty  might  be  excused,  would  be  (in  the  words  of 
a  very  learned  and  able  writer,)  "  if  the  state  of  things  con- 
templated by  the  warranty  were  to  cease ;  or  if  a  subsequent 
law  should  pass  rendering  a  compliance  with  a  previous  law 
illegal."  a 

§  142  a.  When  there  is  no  imperfection  or  ambiguity  in 
the  language  of  a  contract,  it  will  be  considered  as  express- 
ing the  entire  and  exact  meaning  of  the  parties ;  and  no  evi- 
dence of  extrinsic  matters  or  usages  will  be  received  to  vary 
the  terms  expressed.  It  was  provided  in  one  of  the  condi- 
tions of  insurance  annexed  to  the  policy,  that  the  survey  and 
description  of  the  property  should  be  deemed  a  part  of  such 
policy  and  a  warranty.  The  survey  consisted  of  interroga- 
tories and  answers:  one  of  the  interrogatories  was,  —  "Is 
there  a  watchman  in  the  mill  daring  the  night  ?  "  to  which 
the  answer  was,  —  "There  is  a  watchman  nights."  The 
property  insured  was  destroyed  by  fire  on  the  night  follow- 
ing the  setting  of  the  son  on  Saturday^  and  the  fire  was  first 
discovered  on  the  morning  of  Sunday^  while  it  was  yet  dark ; 
during  which  period,  there  was  no  watchman  in  the  mill. 
It  was  held,  that  the  survey  contained  a  clear  engagement, 


1  Andrews  v,  Fitzgerald,  21  T.  245,  (House  of  Lords,)  cited  in  Bun.  on 
Life  Ass.  82. 
3  1  Arnould  on  Ins.  5S4. 
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by  the  assured,  that  they  would  keep  a  watchman  in  their 
mill  through  the  hours  of  every  night  in  the  week.^ 

§  143.  It  might  seem  that  a  warranty  in  a  policy  of  insur- 
ance, differs  from  a  common  warranty.  The  effect  of  a  war- 
ranty of  soundness,  or  against  defects,  in  the  sale  of  goods^ 
does  not  extend  to  defects  which  are  obvious  to  the  senses ; 
but  however  much, persons  may  differ  as  to  there  being  a 
satisfactory  reason  for  making  a  distinction  between  a  war- 
ranty in  the  policy  of  insurance,  and  one  upon  a  sale  of  pro- 
perty, the  adjudged  cases,  in  England  and  in  America,  fuUy 
sustain  the  principle,  that  where  a  policy  is  clear  and  expli- 
cit, no  parol  evidence,  aliunde^  can  be  admitted  to  contradict, 
control,  or  restrain,  or  extend  it.*     Yet  it  was  observed  by 


^  Glendale  Manuf.  Co.  v.  Protection  Ins.  Co.  21  Conn.  R.  19.    See  post^ 
159  a. 

3  «  A  -warranty  being  in  tlie  natare  of  a  condition  precedent^  says  Ellis, 
(on  the  Law  of  Fire  and  Life  Insurance,  p.  28,)  '<  it  is  quite  immaterial  for 
what  purpose,  or  with  what  view  it  is  made ;  but  being  once  inserted  in  the 
policy,  it  becomes  a  binding  security  on  the  assured ;  and  unless  he  can 
show  that  it  has  been  strictly  fulfilled,  he  can  derive  no  benefit  from  the 
policy."  For  since  it  is  competent  for  parties  to  make  their  contracts  de- 
pendent upon  any  conditions,  which  even  caprice  may  suggest,  whether  the 
portion  of  a  warranty  be  eyentually  discovered  to  be  incorrect,  or  not  com- 
plied with,  be  material  or  wholly  inmiaterial,  with  respect  to  the  nature  of 
the  risk,  the  result  will  be  the  same ;  and  ante^  p.  171.  Thus  expressly  laid 
down  by  Dowd.  on  Life  and  Fire  Ins.  85,  and  see  also,  O'Niel  v.  Buffalo 
Ins.  Co.  8  Comst  (N.  T.)  R.  122.  See  authorities  cited,  anto,  §  14  and  20, 
21  et  seq,;  Beaumont  on  Fire  and  Life  Ins.  ch.  vii.;  Bodgson  v,  Richardson, 
1  Bl.  R.  468;  Carter  v.  Boehm,  8  Burr.  E.  1909,  1  BL  B.  598;  8  Kent, 
Comm.  7th  ed.  460 ;  De  Hahm  v.  Hartley,  1  T.  R.  848 ;  Whitney  v.  Haven, 
18  Mass.  R.  1 72 ;  Flinn  v.  Tobin,  1  Mood.  &  Malk.  R  867 ;  Dow  v.  Whetton. 
8  Wend.  (S.  Y.)  R.  166 ;  Snyder  v.  Fanners'  Ins.  and  Loan  Co.  18  Wend. 
(N.  Y.)  R.  92,  and  16  Ibid.,  in  error,  481 ;  Stebbins  v.  Globe  Ins.  Co.  2  Hall, 
(N.  Y.)  R.  681 ;  Langden  v.  New  York  Equitable  Ins.  Co.  1  Hall,  (N.  Y.) 
R.  226 ;  Duncan  v.  Sun  Fire  Ins.  Co.  6  Wend.  (N.  Y.)  R.  488 ;  New  York 
Gas  Light  Co,  v.  Mechanics  Fire  Ins.  Co.  2  Hall,  (N.  Y.)  R.  100;  Fowler  v. 
Etna  Fire  Ins.  Co.  17  Wend.  (N,  Y.)  R.  270;  Alston  v.  Mechanics  Mutual 
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Nelson,  C.  J.,  in  relation  to  the  clauses  in  the  contract  of 
insurance,  that  "  there  is  no  more  reason  for  claiming  a  strict 
literal  compliance  with  its  terms  than  in  ordinary  contracts. 
Full  legal  effect  should  always  be  given  to  it  for  the  purpose 
of  guarding  the  company  against  fraud  or  imposition ;  be- 
yond this  we  would  be  sacrificing  substancp  io  form  —  follow- 
ing words  rather  than  ideas."  ^ 

§  144.  An  implied  warranty  is  something  contracted  for 
which  necessarily  results  from  the  terms  of  the  contract.  In 
marine  insurance,  there  is  an  implied  warranty,  in  the  policy, 
that  the  vessel  insured  shall  be  seaworthy^  and  a  strict  com- 
pliance with  this  warranty  is  invariably  enforced,  on  the 
ground,  that  the  effect  of  insurance  might  be  to  render  those 
persons,  who  were  protected  from  loss  by  the  policy,  careless 
about  the  condition  of  the  ship,  and  the  consequent  safety  of 
the  crew.^  It  is  also  well  known,  that  it  is  an  implied  con- 
dition precedent,  in  a  policy  of  marine  insurance,  that  the 
assured  shall  not  be  negligent  in  providing  a  crew  of  compe- 


los.  Co.  4  Hill,  (N.  Y.)  B.  829 ;  Sexton  v.  Montgomery  County  Mutual  Ins. 
Co.  9  Barb.  (N.  T.)  Sup.  Co.  R.  191;  Burritt  v.  Saratbga  County  Mutual 
Ins.  Co.  5  Hill,  (N.  T.)  R.  18S;  Curry  v.  Commcmwealth  Ins.  Co.  10  Pick. 
(Mass.)  R.  686 ;  New  York  Bowery  Ins.  Co.  t?.  New  York  Fire  Ins.  Co. 
17  Wend.  (N.  Y.)  B.  859;  Fitzherbert  v.  Mather,  1  T.  B.  12;  Stetson  v. 
Massachusetts  Mutual  Fire  Ins.  Co.  4  Mass.  B.  SS7;  Kennedy  v.  St  Law- 
rence County  Mutual  Ins.  Co.  10  Barb.  (N.  Y.)  Sup.  Ca  B.  286 ;  Holmes  v. 
Charlestown  Mutual  Fire  Ins.  Co.  10  Mete.  (Mass.)  B.  211;  Gates  v.  Madi- 
son County  Mutual  Ins.  Co.  2  Comst  (N.  Y.)  B.  48 ;  Fettigrew  v.  Fringle, 
8  B.  &  Adol.  B.  814 ;  Graham  v.  Barras,  6  B.  &  Adol.  R  1011 ;  Bell  v.  West- 
em  Marine  and  Fire  Ins.  Co.  5  Bob.  (La.)  B.  428 ;  Wall  v.  Howard  Ins.  Co. 
14  Barb.  (N.  Y.)  Sup.  Co.  B.  888.  ''It  is  important,"  says  a  late  writer, 
**to  observe,  that  the  principle  upon  which  the  maxim  caveat  emptor  is 
founded,  does  not  apply  to  the  contract  of  insurance."  Bunyon  on  the  Law 
of  Life  Insurance,  p.  80. 

1  Turley  r.  North  American  Fire  Ins.  Co.  25  Wend.  (N.  Y.)  B.  874. 

9  1  Amould  on  Ins.  652 ;  Dixon  v.  Sadler,  5  M.  &  Welsh.  B.  414 ;  Craig 
».  United  States  Ins.  Co.  Peters,  (Cir.  Co.)  B.  410;  1  Marsh,  on  Ins.  864. 
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tent  skill,  and  one  adequate  to  discharge  the  usnal  daties.^ 
Negligence,  in  these  cases,  is  gross  negligence,  partaking,  as 
in  fire  insurance,  of  the  nature  of,  if  not  amounting  to,  actual 
fraud.^  But  a  warranty  will  in  no  case  be  extended  by  con- 
struction to  include  any  thing  not  necessarily  implied  in  its 
terms.  Thus,  in  the  case  of  Hyde  v>  Bruce,^  where  there  was 
a  warranty  that  "the  ship  should  have  twenty  guns,"  and  it 
appeared  that,  although,  in  fact,  the  ship  did  have  twenty 
guns,  yet  she  had  only  twenty-five  men,  a  fiumber  short  of  the 
necessary  complement  for  twenty  guns ;  Lord  Mansfield  held, 
that  this  warranty  did  not  imply  that  she  should  carry  a  com- 
petent number  of  men  to  work  the  guns,  and,  therefore,  as 
there  was  no  ground  to  impute  fraud,^  the  warranty  had  been 
sufficiently  complied  with. 

§  145.  A  warranty  may  apply  either  to  matters  subsequent 
or  to  matters  precedent fi  It  was  observed  by  Tindal,  C.  J., 
in  Borradaille  t;.  Hunter,^  that  two  classes  of  conditions  are 
usually  inserted  in  policies  of  insurance ;  the  first  pointing  to 
the  time  of  the  contract,  the  second  to  things  which  may 
occur  at  the  time  subsequent  Writers  on  insurance,  in  the 
former  case,  term  the  stipulation  an  affirmative^  and  in  the 
latter  a  promissory  warranty,^  and  a  breach  of  warranty 
consists  either  in  the  falsehood  of  an  affirmative  or  in  the 


1 1  Amould  on  Ins.  683;  Hunter  v.  Potts,  Selw.  N.  P.  1031,  (9th  ed.); 
American  Ins.  Co.  v.  Ogden,  15  Wend.  (N.  Y.)  R.  582.  The  doctrine  of 
marine  insurance  has  been  held  to  apply  to  steamboats  on  inland  navigable 
waters.    Waters  v.  Merchants  Louisville  Ins.  Co.  11  Peters,  (U.  S.)  R.  313. 

9  Seean^«,  §  \22,etseq, 

3  Hyde  v,  Bruce,  3  Doug.  R.  213 ;  1  Marsh,  on  Ins.  854,  and  1  Amould  on 
Ins.  585. 

4  See  ante,  §  128,  et  seq. 

5  Duncan  v.  Sun  Pure  Ins.  Co.  6  Wend.  (N.  Y.)  R.  488. 

6  Borradaille  v.  Hunter,  5  M.  &  Grang.  R.  639. 

7  1  Marsh,  on  Ins.  353 ;  1  Amould  on  Ins.  578 ;  Jefferson  Ins.  Ca  v.  Co- 
theal,  7  Wend.  (N.  Y.)  R  72. 
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non-perforiQance  of  an  executory  stipulation.^  In  marine 
insurance,  the  stipulation  is  afiimative  where  the  assured 
undertakes  for  the  positive  allegation,  that  the  thing  insured 
is  neutral  property,  or  that  she  is  of  such  a  force,  or  that  she 
was  well  on  such  a  day,  &c.^  In  the  case  of  fire  policies,  the 
warranty  has  most  usually  been,  in  England,  of  an  affirm- 
ative nature.^  But  there  may  be  a  promise  to  do  something 
to  diminish  the  risk>  In  a  case  in  this  country  it  appeared, 
that  in  an  application  for  insurajice  referred  to  in  the  policy 
as  forming  part  thereof,  it  was  stated  thus,  "there  is  one  stove 
[in.  the  building  insured] ;  pipe  passes  through  the  window 
at  the  side  of  the  building.  There  willj  however,  be  a  stove 
chimney  built,  and  the  pipe  will  pass  into  it  at  the  side." 
This  seems  to  have  been  deemed  an  executory  contract, 
amounting  to  a  warranty,  that  the  chimney  shotdd  be  built 
within  a  reasonable  time,  and  a  violation  of  the  engagement, 
it  was  considered,  would  avoid  the  policy.^  A  provision  in  a 
policy,  that  if  the  building  insured  be  used  for  carrying  on  or 
exercising  therein  any  business  denominated  in  a  memoran- 
dum annexed,  hazardous  or  extra  hazardous^  unless  specially 
provided,  is  a  prospective  warranty;  and  so,  in  like  manner. 


i  De  Hahn  v.  Hartley,  1  T.  R.  848. 

'  1  Marsh,  on  Ins.  858,  854;  }  Amoald  on  Ins.  578 ;  and  see  Wliitney  v. 
Haven,  18  Mass.  R.  172 ;  Biyant  v.  Ocean  Ins.  Ca  22  Pick.  (Mass.)  R.  200. 

3  Ellis  on  Fire  &  Life  Ins.  28 ;  O'Niel  v.  Buffalo  Fire  Ins.  Co.  8  Comst. 
(N.Y.)R.122. 

4  Alston  v.  Mechanics'  Mutual  Ins.  Co.  4  Hill,  (N.  T.)  R.  829. 

^  Mnrdock  v.  Chenango  Mutual  Ins.  Co.  2  Comst  (N.  Y.)  R.  210.  And 
see  as  to  a  promissory  warranty,  Houghton  v.  Manufacturers  Ins.  Co.  8  Mete. 
(Mass.)  R.  114.  "If  any  person  insuring  any  property  in  this  company, 
shall  make  any  misrepresentation  in  the  application,  or  if,  after  the  insurance 
is  effected,  the  risk  of  the  property  shall  be  increased,  by  any  means  what^ 
ever,  within  the  control  of  the  assured,  or  if  the  building  or  premises  sTuUl  be 
occupied  in  any  way  so  as  to  render  the  risk  more  hazardous  than  at  the  time 
of  insuring,  and  not  specified  in  the  said  application,  such  insurance  shall  be 
void;"  is  an  executory  or  promissory  contract  Jennings  v,  Chenango 
County  Mutual  Ins.  Co.  2  Denio,  (N.  Y.)  R.  78. 
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a  clause,  that  camphene  cannot  be  used  in  the  building,  is 
a  prohibition  which  forms  the  contract  of  insurance.^  Still 
the  distinction  between  affirmative  and  promissory/  warranties 
has  been  considered  to  be  one  rather  of  form  than  substance ; 
many  warranties  that  are  in  form  affirmative  being,  in  fact^ 
eX^o  promissory? 

§  146.  As  has  already  been  stated,  the  leading  principle 
of  mutual  insurance  companies  is,  that  every  person  whose 
property  is  insured  beeomes  a  member,  and  is  consequently 
under  obligation  to  observe  its  by-laws;^  and  the  rules  and 
regulations  being  referred  to  in  the  policy,  are  to  be  taken  as 
a  part  of  the  contract  of  warranty,  in  the  same  manner  as  if 
they  had  been  introduced  into  the  body  of  the  policy^     The 


1  Mead  v,  Northumberland  Ins.  Ca  3  Seld.  (N.  Y.)  B.  530.  In  Langdon  v. 
New  York  Fire  Ins.  Co.  6  Wend.  (N.  Y.)  R.  62,  there  was  the  condition  that 
the  building  should  not  be  appropriated,  applied,  or  used  for  the  purpose  of 
storing  any  hazardous  goods.  When  the  building  was  burnt,  '4t  contained 
a  cask  of  oil,  and  several  casks  of  spiritous  liquors,  which  were  kept  as  part 
of  the  stock  in  trade  of  the  party  insured.  This  was  held  not  to  be  a  vio- 
lation of  the«condition  of  the  policy,  on  the  ground  that  the  goods,  though 
hazardous,  were  not  deposited  for  safe  keeping,  but  kept  for  the  purpose  of 
sale  and  consumption."  The  addition  of  the  word  *^ keeping"  in  the  policy, 
might  be  different  Hynds  v.  Schenectady  County  Mutual  Ins.  Co.  16  Barb. 
(N.  Y.)  Sup.  Co.  K.  119. 

9  1  Amould  oi\  Ins.  578;  and  see  Houghton  v.  Manufacturers  Ins.  Co. 
8  Mete.  (Mass.)  B.  114.  An  applicant  for  fire  insurance  on  a  building  in 
the  process  of  construction,  stated,  that  there  was  no  stoye  in  it  It  seems, 
that  thb  being  inserted  in  the  policy,  is  a  warranty,  that  no  stove  shall  be 
placed  in  it  A  warranty,  that  there  is  no  stove  in  the  building,  is  a  war- 
ranty that  no  stove  shall  be  kept  and  used  in  it  Williams  v.  New  England 
Fire  Ins.  Co.  1  Eed.  (Me.)  R.  219. 

.  3  See  antCf  §  10 ;  and  see  Shirley  v.  Mutual  Assurance  Society,  2  Bob.  (Ya.) 
B.  705.    See  paat^  Chap.  XXI. 

4  Holmes  v.  Charlestown  Mutual  Fire  Ins.  Co.  10  Mete.  (Mass.)  R  211 ; 
Susquehanna  Ins.  Co.  v.  Perrine,  7  Watts  &  S.  (Penn.)  B.  348.  As  to  mutual 
companies,  see  Post  v.  Hampshire  Mutual  Fire  Ins.  Co.  12  Mete.  (Mass.)  B. 
555 ;  Liscom  v.  Boston  Mutual  Fire  Ins.  Co.  9  Mete  (Mass.)  205 ;  Borden  v. 
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Boston  Mutaal  Fire  Insurance  Company  execated  a  policy 
insuring  a  three-story  brick  building  called  the  ^^  Central  Ex- 
change," which  was  afterwards  burned :  it  appeared,  that  a 
by-law  of  the  company  was  attached  to  the  policy,  when  it 
issued,  and  was  in  these  words, -*-^' All  policies  which  may 
issue  from  this  company,  to  cover  property  previously  insured, 
shall  be  void,  unless  such  previous  insurance  be  expressed  in 
the  policy  at  the  time  it  imues."  On  the  policy  when  it 
issued  was  this  memorandum :  ''  Five  thousand  dollars  in- 
sured by  the  Worcester  Mutual  Fire  Insurance  Company." 
The  prior  insurance  was  in  fact,  four  thousand  and  seven 
hundred  dollars  on  the  three*story  brick  building  and  a  two- 
story  wooden  building,  connected  therewith,  which  were 
called  the  ''  Central  Exchange,"  and  three  hundred  dollars  on 
a  barn  near  the  same.  In  a  suit  on  the  second  policy,  it  was 
held,  that  though  a  compliance  with  the  said  by-law  was  a 
condition  precedent  to  the  validity  of  the  policy,  yet  that  the 
said  memorandum  of  the  prior  insurance  was  a  sufficient 
compliance  with  the  by-law,  and  that  the  defendants  were 
liable  on  their  policy.^    But  a  mutual  company  has  no  right, 

i 

Hingbam  Matual  Fire  Ins.  Co.  18  Pick.  (Mass.)  R.  523 ;  Deraismes  v.  Mer- 
chants Mutual  Fire  Ins.  Co.  1  Comst  (N.  Y.)  R.  S71 ;  McMasters  v.  Brace, 
25  Wend.  (N.  Y.)  R.  879;  Shirley  v.  Mutual  Assurance  Society,  2  Rob.  (Va.) 
R  505 ;  Mutual  Assurance  Society  v.  Stone,  8  Leigh,  (Va.)  R.  218 ;  2  Des- 
sau, (S.  C.)  R.  148 ;  Coston  v.  Alleghany  Mutual  Ins.  Co.  1  Barr,  (Penn.)  R 
822 ;  Clarke  v.  New  England  Mutual  Fire  Ins.  Co.  6  Cush.  (Mass.)  R.  842 ; 
Smith  V.  Bowditch,  6  Cush.  (Mass.)  R.  448 ;  Indiana  Mutual  Fire  Ins.  Co.  v. 
Coquillard,  2  Cart  (Ind.)  R.  645 ;  Hillier  v.  Alleghany  Mutual  Ins.  Co. 
4  Barr,  (Penn.)  R.  472 ;  Sun  Mutual  Ins.  Co.  v.  Mayor,  &c.,  of  New  York, 
8  Barb.  (N.  Y.)  Sup.  Co.  R.  450 ;  Andrews  v.  Ellison,  6  Moore  R.  199 ;  Haie 
V.  Folgers,  1  Sand.  (N.  Y.)  Sup.  Ca  R.  177;  Same  v.  Receivers,  &c.,  1  Sand. 
(N.  Y.)  Sup.  Co.  R.  181;  Brouver  v.  Appleby,  1  Sand.  (N.  Y.)  Sup.  Co.  R. 
158 ;  Merchants  Mutual  Ins.  Co.  v.  Leeds,  1  Sand.  (N.  Y.)  Sup.  Co.  R.  188 ; 
Aspinwall  v.  Meyer,  2  Sand.  (N.  Y.)  Sup.  Co.  R.  180 ;  Alston  v.  Mechanics 
Mutual  Ins.  Co.  4  Hill,  (N.  Y.)  R.  829 ;  Jennmgs  v.  Chenango  County  Mutual 
Ins.  Co.  2  Denia,  (N.  Y.)  R.  78. 
1  Liscom  V.  Boston  Mutual  Fire  Ins.  Co.  9  Mete.  (Mass.)  R  205.    Burp- 

17 
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without  the  consent  of  a  corporator,  to  impose  any  neto  con- 
dition, affecting  the  contract  to  his  injury ;  as  by  a  by-law 
passed  after  the  making  of  the  contract^ 

§  147.  A  representation^  in  the  technical  sense  in  which 
that  term  bears  to  the  law  of  insurance,  and  as  distinguished 
from  warrantp,  has  been  well  defined  as  follows :  ^'  A  verbal 
or  written  statement  made  by  the  assured  to  the  underwriter, 
before  the  subscription  to  the  policy^  as  to  the  existence  of 
some  fact  or  state  of  facts,  tending  to  induce  the  underwriter 
more  readily  to  assume  the  risk,  by  diminishing  the  estimate 
he  would  otherwise  have  formed  of  it."  ^  It  is  of  some  mat- 
ter extrinsic  to  the  contract,  and  generally,  if  not  always, 
relates  to  the  present  state  and  condition  of  the  subject  in- 
sured.^ A  representation  which  is  false,  will  avoid  the  policy, 
if  the  actual  risk  is  greater  than  it  would  be  were  the  repre- 
sentation true.^  The  term,  in  insurance,  it  has  been  consi- 
dered, as  in  the  nature  of  a  collateral  contract,  either  by 
writing  not  inserted  in  the  policy,  or  by  parol^  and  is  a  com- 
munication of  facts  and  circumstances  relative  to  the  insur- 


side,  J.,  in  deliYering  the  opinion  of  the  Court,  in  Satterthwaite  v.  Mutual 
Beneficial  Ins.  Association,  2  Harris,  (Penn.)  R.  393,  says,  in  reference  to 
the  principle  of  the  organization  of  mutual  insurance  companies,  —  "  They 
were  originally  intended  for  the  safety  of  the  vicinity  and  country  in  which 
they  were  located.  In  some  instances,  they  have  attempted  to  grasp  the 
State,  and  to  extend  their  operations  into  every  county.  For  one,  I  will 
never  agree  to  extend  to  them  the  law  as  it  has  been  settled  in  cases  of 
marine  insurance.  They  shall  have  the  law  iairly  administered  according 
to  their  charters."  In  this  case  it  appeared  that  there  was  nothing  in  the 
constitution,  or  in  the  by-laws  of  the  company  which  imposed  any  duty  upon 
the  assured  but  to  make  his  application.  The  court  held,  that,  **  when  the 
company  is  satisfied,  the  policy  issues,  and  the  assured  pays  his  money,  and 
gives  his  bond,  which  becomes  a  part  of  the  capital  of  the  company.** 

1  Ins.  Co.  V,  Connor,  5  Harris,  (Penn.)  R.  136. 

9  1  Amould  on  Ins.  439. 

3  Alston  V.  Mechanics  Mutual  Ins.  Co.  4  Hill,  (N.  Y.)  R.  330. 

.4  Wall  V.  Howard  Ins.  Co.  14  Barb.  (N.  Y.)  Sup.  Co.  B.  388. 
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ance  made  to  the  underwriters,  with  the  view  to  enable  them 
to  estimate  the  risk  and  calculate  the  premium  to  be  paid.^ 

§  147  a.  There  is  no  difficulty  in  distinguishing  a  represent' 
ation  from  a  warranty;  the  former  being  a  part  of  the  preli' 
minary  proceedings  which  propose  a  contract,  and  the  latter 
a  part  of  the  contract  as  it  has  been  completed  ;  a  misrepre- 
sentation renders  the  contract  void  on  the  ground  of  frauds  a 
non-compliance  with  a  warranty  is  an  express  breach  of  the 
contract.^  Fraud  is  an  element  which  vitiates  every  contract, 
and  a  want  of  truth  in  a  representation  is  fatal  or  not  to  the 
insurance,  as  it  happens  to  be  material  or  immaterial  to  the 
risk  undertaken ;  but  whea  a  thing  is  warranted  to  be  of  a 


1  Ellis  on  Fire  and  Life  Ins.  29.  Yice-Chancellor  M*Coun  has  stated  the 
difference  between  a  warranty  and  a  representation  to  be  thus :  *^  The  former 
is  the  affirmation  of  a  fact  asserted  in  the  policy,  and  forming  a  condition 
which  must  be  strictly  complied  with ;  the  latter  the  statement  of  some  colla- 
teral circumstances  not  embodied  in  the  policy,  though  made  before  the  con- 
tract was  completed."  Callaghan  v,  Atlantic  Ins.  Co.  l^t  ed.,  (N.  Y.)  R.  74 ; 
see  also  Snyder  v.  Farmers  Loan  Ins.  Co.  18  Wend.  (N.  Y.)  R.  92 ;  Hazard's 
Adm'rs  v.  New  England  Ins.  Co.  8  Peters,  (U.  S.)  R.  557. 

9  Williams  v.  New  England  Fire  Ins.  Co.  31  Maine  R.  219,  (by  Redding- 
ton);  Farmers  Ins.  and  Loan  Co.  v.  Snyder,  16  Wend.  (N.  Y.)  R.  481; 
French  o.  Chenango  Ins.  Co.  7  Hill,  (N.  Y.)  R.  122 ;  Kennedy  v.  St.  Law- 
rence County  Mutual  Ins.  Co.  10  Barb.  (N.  Y.)  Sup.  Ca  R.  285 ;  5  Rob. 
(La.)  R.  423 ;  O'Neil  v.  Buffalo  Ins.  Co.  3  Comst  (N.  Y.)  R.  122 ;  Kentucky 
and  Louisville  Ins.  Co.  v.  Southard,  8  B.  Mon.  (Ky.)  R.  684 ;  Gates  v.  Madi- 
son County  Mutual  Ins.  Co.  2  Comst  (N.  Y.)  R.  43 ;  Pratt  v.  Philbrook, 
3  Red.  (Me.)  R.  461.  *<  He  who  contracts,"  says  Amould,  and  he  but  repeats 
what  is  the  principle  recognized  by  all  the  writers  on  insurance,  "with 
another  party,  owing  to  a  suppression,  or  misstatement  by  that  other,  of  any 
&ct,  which,  if  disclosed,  would  have  prevented  him  from  entering  into  the 
contract  at  all,  or  at  least  on  the  same  terms,  would  appear  in  all  cases  to 
have  a  full  right,  if  such  fact  lay  peculiarly  within  the  knowledge,  or  the 
means  of  knowledge  of  the  other  party,  and  not  within  his  own,  to  repudiate 
the  contract  on  such  suppression,  or  misrepresentation  of  the  truth."  1  Am. 
on  Ins.  487 ;  and  see  3  Kent's  Comm.  373. 
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particular  nature  or  description,  it  must  be  exactly  such  as  It 
is  represented  to  be ;  otherwise  the  policy  is  void  and  there  is 
no  contract ;  and  this  may  be  considered  as  a  first  principle 
of  the  law  of  insurance.  This  was  the  doctrine  laid  down 
by  Lord  Eldon  in  the  British .  House  of  Lords  in  an  appeal 
from  the  court  of  session  of  Scotland.  The  question  arose 
on  a  policy  of  fire  insurance  of  a  cotton-mill  in  the  county  of 
Lanark.  The  insurance  was  made  with  the  Newcastle  Fire 
Insurance  Company,  and  the  mill  was  burnt ;  and  in  an  action 
against  the  insurers  the  question  was,  whether  this  mill,  which 
was  warranted  as  in  the  first  class  of  risks,  was  not  truly  of 
the  second  class  ?  It  turned  out  to  be  of  the  second  class, 
and  it  was  held,  that  an  action  on.  such  a  policy  could  not  be 
sustained,  Lord  Eldon  observing,  that  whether  the  misrepre- 
sentation was  in  a  material  point  or  not,  or  whether  the  risk 
was  equally  great  in  the  one  class  as  in  the  other,  were 
questions  which  had  nothing  to  do  with  the  case ;  the  only 
question  being,— -"Is  this,  de  facto,  the  building  which  I 
have  insured?"^  The  decision  of  Lord  Eldon  in  this  case 
was  acknowledged  as  authority  by  the  Supreme  Court  of  the 
State  of  New  York,  in  Duncan  v.  Sun  Fire  Insurance  Com- 
pany ;  ^  and  also  by  the  Superior  Court  of  the  city  of  New 
York,  in  Delonguemare  v.  Tradesmens  Insurance  Company.' 
The  main  distinction  between  a  representation  and  a  war- 
ranty, in  form,  is  that  the  former  may  be  made  orally  or  in 
writing;  but  in  neither  case  is  introduced  into  the  policy; 


]  M'Morran  v.  Newcastle  Fire  Ids.  Co.  8  Dow.  R.  255. 

a  Duncan  r.  Sun  Fire  Ins.  Co.  6  Wend.  (N.  Y.)  R.  488. 

3  Delonguemare  v,  Tradesmens  Ins.  Co.  2  Hall,  (N.  Y.)  K.  589 ;  see  also 
Lindenau  v.  Desborough,  8  B.  &  Cress.  R.  586.  An  unqualified  assertion  of 
a  material  fact,  in  an  application  for  insurance,  will  vitiate  the  policy,  if  the 
assertion  proves  to  be  false,  though  the  fact  stated  is  of  such  a  nature,  that 
the  underwriter  must  have  known  the  impossibility  of  any  knowledge  on  the 
part  of  the  assured,  as  to  the  truth  or  falsity  of  the  assertion.  Callaghan  v. 
Atlantic  Ins.  Co.  1  Edw.  (N.  Y.)  Ch.  R.  64. 
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whereas  the  latter  must  always  be  in  writing  and  appear 
on  the  face  of  the  policy.^  Representations  are  dehors  the 
policy.^ 

§  148.  Parties  by  their  express  contract  may  place  a  repre- 
sentation, in  relation  to  particular  facts,  upon  the  same  foot- 
ing as  a  warranty,  as  in  the  case. of  Burritt  v.  Saratoga 
County  Mutual  Fire  Insurance  Company.^  So  too,  although 
it  is  laid  down  as  a  general  rule  that  all  positive  statements 
relating  to  the  risk  or  the  subjects  of  insurance  will,  if  inserted 
in  the  policy,  be  construed  as  express  warranties,  and  not  as 
representations,  yet  it  is  considered,  that  there  can  be  but 
little  doubt  that  if  a  positive  statement  of  material  facts  were 
inserted  in  the  policy  with  an  express  stipulation  that  it  should 
be  construed  not  as  a  warranty,  but  as  a  representation,  such 
express  stipulation  would  prevail  over  the  general  rule.^ 


1  1  Am.  on  Ih8.  499 ;  and  see  ante,  §  19,  p.  54,  el  $eq.;  and  §  141,  et  seq. 
In  the  Fanners  Fire  Ins.  Loan  Company  v.  Snyder,  16  Wend.  (N.  Y.)  B. 
481,  the  question  was,  whether  a  certain  survey  referred  to  thus  in  the 
policy :  "more  particularly  described  in  application  and  survey  furnished  by 
themselves,  No.  988,  in  the  office  of  the  underwriters,"  —  was  a  representa- 
tion or  a  warranty.  It  was  adjudged  to  be  a  part  of  the  contract,  and,  there- 
fore, not  a  representation  collateral  and  preparatory  to  the  contract ;  yet  the 
Chancellor,  (the  case  was  in  the  Court  of  Errors,)  in  giving  the  opinion  of 
the  court,  would  not  admit  that  it  was  a  warranty.  His  language  is :  "  I  have 
doubts  whether  the  principle  of  construing  every  matter  of  mere  description 
contained  in  the  body  of  the  policy,  although  not  material  to  the  risk,  into 
an  express  warranty,  which  is  to  be  literally  complied  with,  should  be  applied 
with  the  same  strictness  to^e  policies." 

9  Nicoll  V.  American  Ins.  Co.  8  Wood  &  Min.  (Cir.  Co.)  R.  529. 

3  Burritt  V.  Saratoga  County  Mutual  Ins.  Ca  (N.  Y.)  !R.  188.  In  this  case 
among  the  conditions  annexed  to  the  policy  was,  —  "If  any  person  insuring 
any  property,  shall  make  any  misrepresentation  or  concealment  in  the  appli* 
cation,  such  insurance  shall  be*  void  and  of  no  effect"  And  see  Egan  v. 
Mutual  Ins.  Co.  of  Albany,  5  Denio,  (N.  Y.)  R.  826 ;  O'Neil  v.  Buffalo  Ins. 
Co.  8  Comst  (N.  Y.)  R.  122 ;  Ball  v.  Howard  Ids.  Co.  14  Barb.  (N.  Y.)  Sup. 
Co.  R.  888. 

4  Am.  on  Ins.  492,' and  Duer  on  Representations,  45. 

17» 
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§  149.  It  has  been  thought  that  a  representation^  as  has 
been  stated  of  a  warranty,^  may  be  either  affirmative  or 
promissory.  But  in  Alston  v.  Mechanics  Mutual  Insurance 
Company, 2  Walworth,  Chancellor,  says,  —  "Marshall,  who, 
I  admit,  is  a  writer  of  very  considerable  authority  on  the 
law  of  insurance,  does  indeed  speak  of  two  different  kinds  of 
representation,  one  of  which  he  calls  an  affirmative  and  the 
other  a  promissory  representation.  But  I  have  not  been  able 
to  find  any  case  in  which  a  court  has  adopted  this  distinc- 
tion. And  the  only  other  writer  on  the  law  of  insurance  who 
appears  to  have  considered  a  representation  as  a  contract 
between  the  parties,  is  Ellis.  He  says,  a  representation  in 
insurance,  is  in  the  nature  of  a  colkUeral  contract  I  have 
examined  Westkett,  Annesley,  Hughes,  Park,  Beaumont, 
Phillips,  Emerigon,  Blaney,  Quenault,  Lafond,  Perail,  Mer- 
lin, Pardessus,  Boulay  Paty,  and  the  works  of  some  other 
English  and  foreign  writers  on  the  subject  of  marine,  fire, 
and  life  insurance ;  and  so  far  as  they  say  any  thing  on  the* 
subject,  I  find  them  concur  in  saying,  that  misrepresentation, 
in  reference  to  insurance  contracts,  is  a  false  aflirmation  as 
to  some  fact  material  to  the  risk ;  which  affirmation  is  made 
by  the  assured,  or  his  agent,  either  from  a  mistake  as  to  the 
fact  represented,  or  with  a  design  to  deceive  the  insurer." 
At  the  same  time,  the  Chancellor  said,  that  if  the  promissory 
representation  is  embodied  in  the  policy,  so  as  to  be  a  part 
of  the  contract,  it  will  be  binding  as  something  in  the  nature 
of  warranty.^ 

§  150.  There  is,  in  the  general  law  of  insurances,  a  distinc- 
tion to  be  drawn  between  promissory  positive  representations^ 
and  representations  of  expectation  or  belief;  the  former  being 
positive  engagements  that  certain  material  facts  shall,  or  will 


1  See  ante,  §  145. 

s  Alston  V.  Mechanics  Mutual  Ins.  Co.  4  HIQ,  (N.  Y.)  R  334. 

3  See  arde^  §  14,  20 
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exist ;  and  the  latter  being  merely  expressions  of  expectation 
or  belief  that  they  will  or  do  exist.  It  is  easily  comprehended 
that  unless^  in  the  former  case,  facts  take  place  substantially 
corresponding  with  those  specified,  the  underwriter  shall  not 
be  liable  on  the  policy;  the  latter  imply  no  stipulation  of  the 
sort,  and  a  non-performance  accordingly  can  only  avoid  the 
policy  in  cases  of  actual  fraud.^  '^  Upon  the  point  of  misre- 
presentation," (says  Mr.  Justice  Story,  in  a  case  of  marine 
insurance,)  '<  there  is  a  consideration  which  requires  atten- 
tion. Where  a  letter  contains  a  representation  of  facts  not 
known  to  the  party,  but  from  the  information  of,  others,  and 
so  the  letter  states*  the  facts,  or  it  is  a  necessary  inference 
from  the  nature  of  them,  there  the  representation  is  not  falsi- 
fied by  the  mere  proof  that  the  facts  are  not  so,  if  the  party 
communicating  the  facts  did  receive  such  information,  and 
bond  fide  confided  in  it.  He  undertakes  there,  not  for  the 
truth  of  the  facts^  but  for  the  truth  of  his  information."  '  The 
expression  of  an  opinion,  if  honestly  entertained  and  com- 
municated, is  not  a  misrepresentation,  however  erroneous  it 
may  prove.' 


1  1  Amould  on  Law  of  Marine  Ins.  507. 

»  Tidmanh  v.  Fire  and  Marine  Ins.  Co.  4  Mason,  (Cir.  Ca)  4S9.  "  A 
moment's  constderation,"  says  Amonld,  ub.  «tip.,  *^  will  show  that  this  dis- 
tinction is  well  founded  ;  if  a  man  assures  me  positively  that  certain  events 
over  which  he  has  a  control,  and  without  which  I  should  decline  entering 
into  the  contract  on  the  faith  of  that  positive  assurance,  it  seems  clear,  that 
such  statement  must  substantially  be  made  good,  in  order  to  make  me  liable 
on  such  contract.  If,  however,  he  merely  tells  me  that  he  believes  or  expects 
that  such  events  will  happen,  in  a  certain  way,  and  I  choose  to  enter  into 
the  contract  upon  the  mere  chance  of  such  belief  or  expectation  turning  out 
well-founded,  I  have  no  right  to  be  released  from  my  conCract  on  its  proving 
fallacious;  for  its  failure  was  a  contingency  which  I  ought  to  have  con- 
templated on  entering  into  my  contract  If,  indeed,  I  can  show,  that  toith 
a  design  to  deceive  me,  he  represented  himself  as  expecting  or  believing,  that 
which  he  kneto  at  the  time  to  be  impossible  or  untrue,  I  shall  be  released  from 
my  contract  on  the  ground  of  this  his  actual  fraud." 

3  Dennison  v,  Thomaston  M.  Ins.  Co.  20  Maine  B.  125. 
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§  151.  In  regard  to  the  technical  term  of  "  representa- 
tion," which  we  are  now  considering,  a  distinction  is  taken 
between  marine  and  fire  policies^  This  distinction  is  thus 
pointed  out  by  Bronson,  J.,  in  giving  the  judgment  of  the 
court,  in  Burritt  v.  Saratoga  County  Mutual  Fire  Insurance 
Company,^  —  "  In  marine  insurance  the  misrepresentation  or 
concealment  by  the  assured  of  a  fact  material  to  the  risk, 
will  avoid  the  policy,  although  no  fraud  was  intended.  It  is 
no  answer  for  the  assured  to  say,  that  the  error  or  suppres- 
sion was  the  result  of  mistake,  accident,  negligence,  forget- 
fulness,  or  inadvertance.  It  is  enough  that  the  insurer  has 
been  misled,  and  has  thus  been  induced  to  enter  into  a  con- 
tract, which,  upon  correct  and  full  information  he  would 
either  have  declined,  or  would  have  made  upon  different 
terms.  Although  no  fraud  was  intended  by  the  assured,  it  is 
nevertheless  a  fraud  upon  the  underwriter,  and  avoids  the 
policy.^  The  assured  is  bound,  although  no  inquiry  be  made, 
to  disclose  every  fact  within  his  knowledge  which  is  material 
to  the  risk.  But  this  doctrine  cannot  be  applicable,  at  least 
not  in  its  full  extent,  to  policies  against  fire.  If  a  man  is 
content  to  insure  my  house  without  taking  the  trouble  to  in- 
quire of  what  materials  it  is  constructed,  how  it  is  situated  in 
reference  to  other  buildings,  or  to  what  uses  it  is  applied,  he 
has  no  ground  for  complaint,  that  the  hazard  proves  to  be 
greater  than  he  anticipated,  unless  I  am  chargeable  with 
some  misrepresentation  copcerning  the  nature  or  extent  of 
the  risk.  It  is,  therefore,  the  practice  of  companies  which 
insure  against  fire,  to  make  inquiries  of  the  assured,  in  some 


1  O'Niel"  V,  Buffalo  Ins.  Co.  3  Comst.  (N.  Y.)  R.  122  ;  Mackie  v. 
Pleasant?,  2  Binn.  (Penn.)  B.  863  ;  Tajlor  v.  Lowell,  3  Mass.  ]^  330 ; 
Strong  V.  Manufacturers  Ins.  Co.  10  Pick.  (Mass.)  B.  40 ;  Masters  v. 
Madison  County  Mutual  Ins.  Co.  11  Barb.  (N.  Y.)  Sup.  Co.  B.  624;  De 
Forest  r.  Fulton  Fire  Ins.  Co.  1  Hall,  (N.  Y.)  R.  84,  cited  ante^  §  75,  117. 

a  Burritt  v.  Saratoga  County  Mutual  Fire  Ins.  Co.  6  Hill,  (N.  Y.)  R. 
588. 

3  See  1  Phil,  on  Ins.  214,  SOS. 
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form,  concerning  all  such  matters  as  are  deemed  material  to 
the  risk,  or  which  may  affect  the  amount  of  premium  to  be 
paid.  This  is  sometimes  done  by  the  conditions  of  insur- 
ance annexed  to  the  policy,  and  sometimes  by  requiring  the 
applicant  to  state  particular  facts  in  a  written  application  for 
insurance.  When,  thus  called  upon  to  speak,  he  is  bound  to 
make  a  true  and  full  representation  concerning  all  the  mat- 
ters brought  to  his  notice.''  ^<  As  the  owner  of  a  vessel  and 
cargo,"  says  Hubbard,  J.,  in  giving  the  judgment  of  the  court 
in  Holmes  v.  Mutual  Fire  Insurance  Company,  in  Massachu- 
setts,^ <'  is  generally  in  a  position  to  know  the  character, 
value,  and  situati<yi  of  the  property  to  be  insured,  much  better 
than  the  underwriter,  his  representations  are  received  and 
acted  upon  as  true ;  and  if  afterwards  they  turn  out  to  be 
false  in  some  matter  or  thing  material  to  the  risk,  then,  in 
consequence  of  such  misrepresentation,  the  contract  is  avoid- 
ed, although  the  statement  was  made  in  ignorance  or  through 
mistake,  and  not  from  a  fraudulent  design.  But  in  fire  po- 
licies a  different  practice  prevails,  and  the  representations,  so 
far  as  they  are  distinctly  referred  to  in  the  policy,  become 
parts  of  the  contract,  and  are  to  be  construed  with  it." 

§  151  a.  In  Wood  v.  Hartford  Fire  Insurance  Company,^ 
the  court  seem  to  have  applied  the  strict  technical  rules  of 
marine  insurance  to  fire  policies,  and  they  accordingly  held, 
that  language  in  a  policy  as  follows :  "  Upon  the  one  undi- 
vided half  of  the  paper-mill  owned  by  the  plaintiff  in  West- 
ville,  in  New  Haven,"  under  the  circumstances,  made  a  war- 
ranty, and  that  the  mill  must  continue  to  be  a  paper-mill, 
neither  more  nor  less,  or  the  policy  would  immediately  be- 
come void.  Still  the  court  did  not  probably  mean  to  hold, 
that  in  all  cases  every  thing  which  gets  into  a  policy,  as 
description,  or  mere  reference,  whether  survey  or  answers,  is 


^  Holmes  V.  Charlestown  Mutual  Ins.  Co.  10  Met  (Mass.  R.)  211. 
3  Wood  V,  Hartford  Fire  Ins.  Ca  18  Conn.  B.  588,  545. 
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an  exact  warranty  and  not  a  representation.  This  would  be 
a  very  broad  principle  of  law  of  great  importance,  demand- 
ing mature  and  careful  consideration,  before  sanctioning  it^ 

§  152.  The  importance  of  a  representation  (not  amounting 
to  a  warranty,)  in  effecting  a  contract  of  insurance,  depends, 
as  has  been  stated,  upon  its  materiality,  and  upon  a  substantial 
compliance  with  it.  The  test  of  the  materiality  is  the  pro- 
bable influence  made  on  the  mind  of  the  underwriter  in  his 
determining  to  assume  a  responsibility  he  would  not  other- 
wise have  assumed ;  if  the  truth  had  been  known,  it  might 
be  that  the  underwriter  v/ould  have  not  ^either  signed  the 
policy,  or  would  have  asked  a  higher  premium  for  so  doing.' 
The  materiality  of  a  Representation  is  a  matter  of  fact  to  be 
ascertained  by  a  jury.  One  of  the  conditions  in  a  policy  of 
fire  insurance  was,  <<  If  after  insurance,  &c.,  the  risk  shall  be 
increased  by  any  means  whatever  within  the  control  of  the 
assured,  or  if  such  buildings  or  premises  shall  be  occupied  in 
any  way  so  as  to  render  the  risk  more  hazardous  than  at  the 
time  of  insuring,  such  insurance  shall  be  void  and  of  no 
effect."  It  was  held,  it  was  not  for  the  court  to  determine 
whether  the  risk  had  been  increased,  but  that  the  question 
belonged  to  the  jury.^  But  if  the  jury  find  the  representation 
to  be  material,  the  consequence  is  matter  of  law^  that  the 
policy  is  void.^     The  defendant  has  a  right  to  say  nan  in  h<BC 


1  Per  Ellsworth,  J.,  in  Grlendale  Manuf.  Co.  v.  Protection  Ids.  Co.,  21 
Conn.  R.  19,  35. 

3  Am.  on  Ins.  515,  522 ;  1  Marsh,  on  Ins.  450  ;  1  Phil,  on  Ins.  221  ; 
Sibbald  v.  Hill,  2  Dew.  Pari.  Ca.  263 ;  Hodgson  v.  Marine  Ins.  Co. 
5  Cranch,  (U.  S.)  R.  109  ;  Livingston  v,  Maryland  Ins.  Co.  7  Ibid.  506  ; 
Catlin  V,  Springfield  Fire  Ins.  Co.  1  Sumn.  (Cir  Co.)  R.  484 ;  Pratt  v.  Phil- 
brook,  3  Red.  (Me.)  R  411 ;  McMahonv.  Portsmouth  Mutual  Fire  Ins.  Co. 
2  Frost,  (N.  Hamp.)  R.  15. 

3  Grant  r.  Howard  Fire  Ins.  Co.  5  Hill,  (N.  T.)  R.  10. 

4  Ibid.  Beaum  on  Fire  and  Life  Ins.  49 ;  Hodgson  v.  Richardson,  1  Bl.  R. 
463 ;  Lindenau  v,  Desborough,  8  B.  &  Cress.  R  586  ;  Howell  v,  Cincinnati 
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fcedere  veni.^  The  case  of  Carpenter  v.  The  American  In- 
snrance  Company,^  afTordfl  an  instance  of  a  material  misre- 
presentation. It  was  an  action  of  assumpsit  on  a  policy  of 
insurance  upon  a  factory  and  machinery,  and  it  appeared  that 
the  original  proposal  for  the  insurance,  which  was  by  letter, 
referred  the  company  to  a  description  of  the  property  at  the 
of&ce  of  another  company  at  which  it  had  been  insured  for 
$15,000,  the  property  being  then  valued  at  $20,000.  The 
last  named  company,  after  examining  the  policy  at  the  office 
of  the  first  named  company,  declined  to  take  the  additional 
sum  proposed,  upon  the  ground,  that  the  sum  already  insured 
thereon  was  as  mu^h  as  was  proper  to  betaken  on  such  a  val- 
uation.   But,  in  order  to  induce  the  company  to  take  the  risk, 


Ins..  Co.  7  Plam.  (Ohio)  R.  898;  Fletcher  v.  Commonwealth  Ins.  Co.  18 
Pick.  (Mass.)  R.  419. 

1  Per  Satherland,  J.,  in  Inman  v.  Western  Ins.  Co.  12  Wend.  (N.  Y.) 
R  400 ;  Fowler  v.  Etna  Ins.  Co.  6  Cowen,  R.  67S  ;  Dnncan  v.  Sun  Fire 
Ins.  Co,  7  Ibid.  649  ;  Cornell  v.  Le  Roy,  9  Wend.  (N.  Y.)  R.  163  ;  Calla- 
ghan  V.  Atlantic  Ins.  Co.  1  £dw.  (N.  Y.)  Ch.  R.  64.  The  plaintiffs,  as 
agents  of  6.  &  S.  of  San  Francisco,  effected  an  insurance  of  a  house  against 
fire  with  the  defendant,  an  underwriter  in  London.  In  a  paper  sent  by  G. 
&  S.  to  the  plaintiffs,  the  house  to  be  insured  was  described  as  consisting  of 
*<  two  stories,  without  a  basement  story,"  which  description  was  correct  when 
made.  Subsequently,  and  before  the  policy  was  signed,  G.  &>  S.  added  a 
third  story  to  the  house ;  but  it  did  not  appear  that  the  plaintiffs,  when  they 
effected  the  insurance,  had  notice  of  this  alteration.  The  house,  as  altered, 
was  destroyed  by  fire  afler  the  policy  had  been  signed.  The  paper  con- 
taining the  description  was  annexed  to  the  policy.  It  was  held,  that  this 
description  amounted  to  a  warranty,  that  at  the  time  of  signing  the  policy 
the  house  was  such  as  therein  described ;  and  that  the  addition  of  the  third 
story,  by  increasing  the  area  of  the  house,  increased  both  the  risk  and  liabil- 
ity of  the  insurer ;  and  such  increase  having  been  caused  by  the  assured 
without  notice  to,  and  consent  of,  the  insurers,  that  the  assured  could  not 
recover  on  the  policy.  Sillem  v.  Thornton,  Cj  B.  London  Weekly  Reporter 
of  Saturday,  September  16, 1854,  p.  168. 

'  Carpenter  v.  American  Ins.  Co.  1  Story,  (Cir.  Co.)  67  ;  S.  C.  16  Peters, 
(U.  S.)  R.  495 ;  S.  C.  4  How.  (U.  S.)  R.  185  ;  Columbian  Ins.  Ca  u.  Law- 
rence, 2  Peters,  (U.  S.)  R.  25. 
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a  representation  was  made,  that  since  the  original  insurance 
was  effected,  additions  had  been  made  to  the  factory,  &c^ 
fully  equal  to  $10,000,  and  upon  the  faith  of  this  statement, 
the  second  policy  was  underwritten.  The  representation 
proved  to  be  entirely  untrue ;  and  yet  its  materiality  was  held 
to  be  obvious ;  for  it  was  the  very  point  (the  increased  value,) 
upon  which  the  policy  was  underwritten  ;  and  the  court  held, 
that  a  false  representation  of  so  material  a  fact,  whether  it 
was  by  design  or  by  mistake,  was  sufficient  to  avoid  the 
policy. 

§  153.  In  Houghton  v.  Manufacturers  Insurance  Company, 
in  Massachusetts,^  the  policy  which  gave  rise  to  the  contro- 
versy contained  this  provision  :  If  the  representation  made  in 
the  application  by  the  assured  for  insurance,  ^<  do  not  contain 
a  just,  true,  and  full  exposition  of  all  the  facts  and  circum- 
stances in  regard  to  the  condition,  situation,  value,  and  risk 
of  the  property  insured  so  far  as  the  same  are  known  to  the 
applicants,  and  are  material  to  the  risk,  or  if  the  situation  or 
circumstances  affecting  the  risk  thereupon  shall  be  altered  or 
changed,  by  or  with  the  advice,  agency,  or  consent  of  the  as- 
sured, or  their  agent,  so  as  to  increase  the  risk  thereupon  with- 
out the  consent  of  this  company,  this  policy  shaQ  be  void." 
There  were  annexed  to  the  application  of  the  assured  various 
questions  by  the  underwriters,  and  a  notice  that  it  was  expected 
that  the  answers  thereto  would  meet  the  requirements  of  the 
underwriters'  office ;  one  of  which  requirements  was,  that  an 
examination  should  be  had  of  the  insured  premises  thirty 
minutes  after  work.  Among  the  written  answers  to  said 
questions  were  these  : '  The  factory  is  worked  from  "  five 
o'clock  A.  M.  to  eight  and  one  half  o'clock  P.  M.  Sometimes 
extra  work  will  be  done  in  the  night."  "  No  watch  is  kept  in 
or  about  the  building ;  but  the  mill  is  examined  thirty  minutes 
after  work."     It  was  adjudged,  Jirstj  that  the  representations 


1  Houghton  17.  Manufacturers  Ins.  Co.  8  Met  (Mass.)  R.  114. 


CH.  VI.]  WAERAKTT  AND  EBRRESBNTATION.  205 

of  the  assured  were  legally  adopted  and  embodied  in  the 
policy,  as  part  of  the  contract,  to  the  same  effect  as  if  they' 
bad  been  therein  set  forth  at  large.  Secondly,  that  although 
the  answers  of  the  assured  were  representations  rather  than 
warranties,  and  were,  therefore,  sufficient,  if  the  statements 
therein,  of  the  facts  relied  on  as  the  basis  of  the  contract, 
were  made  in  good  faith,  and  were  substantially  true  and 
correct,  as  to  existing  circumstances,  and  were  substantially 
complied  with,  so  far  as  they  were  executory,  yet  that,  subject 
to  this  qualification,  it  was  a  condition  precedent  to  the  lia- 
bility of  the  underwriters,  that  the  answers  should  contain  a 
just,  full,  and  true  exposition  of  all  the  facts  and  circumstances 
in  regard  to  the  condition,  situation,  value,  and  risk  of  the 
property  insured,  so  far  as  known  to  the  assured,  and  material 
to  the  risk.  Thirdly,  that,  although  the  assured  were  them- 
selves the  owners  and  occupants  of  the  property  insured,  and 
made  the  application  for  insurance,  yet  the  question  whether 
they  knew^  certain  facts  and  circumstances  respecting  it, 
which  were  omitted,  or  not  accurately  stated,  in  their  an- 
swers, was  a  question  of  fact  to  be  left  to  the  jury.  Fourthly, 
that  the  representations  made  by  the  assured,  as  to  certain 
usages  and  practices  observed  at  the  factory,  concerning  the 
modes  of  conducting  their  business,  and  the  precautions 
taken  to  guard  against  fire,  amounted  to  a  stipulation  that 
such  modes  of  conducting  their  business  should  substantially 
continue  to  be  adopted,  and  such  precautions  substantially 
continue  to  be  taken  during  the  term  of  insurance ;  and  that 
a  discontinuance  thereof  by  the  assured,  or  by  those  entrusted 
by  them  with  the  management  of  tht  property,  without  the 
consent  of  the  underwriters,  would  render  the  policy  void, 
by  virtue  of  the  proviso  tlierein,  respecting  an  alteration  or 
change  in  the  situation  or  circumstances  affecting  the  risk. 
Fifthly,  that  the  answers  of  the  assured  were  to  be  construed 
with  reference  to  the  requirements  of  the  underwriters  as 
'^  specified  in  the  notice  accompanying  the  questions ;  and  that 
a  mere  literal  conformity  and  compliance  would  not  be  suffi- 
cient.    Sixthly,  that  the  assured  were  bound  by  their  repre- 

18 
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sentation,  that  the  mill  was  examined  thirty  minutes  after 
work,  to  make  such  examination  thirty  minutes  after  the 
extra  work,  as  well  as  after  the  other  work.  Seventhly^  that 
the  question,  what  is  a  cessation  of  work  at  the  factory,  from 
which  the  thirty  minutes  are  to  be  computed,  is  a  question 
for  the  jury  under  all  the  circumstances  of  each  particular 
case. 

§  154.  If  every,  the  least  alteration  or  enlargement  of  a 
building  insured  against  fire,  is  necessarily,  and  of  course 
material  to  the  risk,  and  whenever  it  is  made  by  the  consent 
of  the  assured,  it  is  to  vacate  the  policy,  unless  it  should  be 
renewed  by  the  insurer ;  a  restraint  so  stringent  as  that  would 
place  contracts  of  this  sort  in  a  state  of  complete  uncertainty ; 
and  would  render  them  so  inconvenient  as  to  prevent  them 
entirely.^  In  Stetson  v.  The  Massachusetts  Mutual  Fire  In- 
surance Company,  in  Massachusetts,^  it  was  contended,  that 
the  enlargement  of  a  building,  represented  to  be  contiguous 
to  other  buildings  on  one  side  only,  to  the  effect  of  making  it 
contiguous  on  two  sides,  is  a  material  alteration,  under  all 
possible  circumstances,  and  should,  therefore,  discharge  the 
policy ;  that,  in  fact,  it  must  be  considered  in  the  light  of  a 
departure  from  a  voyage  described,  in  a  itiarine  insurance, 
and  must  have  a  similar  effect  upon  a  policy  of  insurance 
against  fire.  Sewall,  J.,  said, — "  The  true  reason  why,  in  a 
case  of  marine  insurance,  a  deviation  discharges  the  insurer, 
is  not  the  increase  of  the  risk ;  but  that  the  party  contracting 
has  voluntarily  substituted  another  voyage,  for  that  which 
was  insured;^  this  chailge  of  the  voyage  determines  the  con- 
tract from  the  time  it  happens.  TTie  same  strictness  is  not 
requisite  in  an  insurance  against  fire,  where  the   building, 


1 1  Marsh,  on  Ins.  885 ;  Curxy  t;.  Commonwealth  Ins.  Co.  10  Pick.  (Mass.) 
IL5d5. 
9  Stetson  V.  Massachusetts  Mutual  Fire  Ins.  Co.  4  Mass.  R.  880. 
3  See  1  Marsh,  on  Ins.  894. 
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although  enlarged  and  repaired,  remains  the  same ;  and  it  is 
only  necessary  to  guard  the  insurer  from  an  increase  of  his 
risky  by  an  alteration  of  the  building  insured.  And  if  an  alter- 
ation of  the  kind  alleged  in  this  case  may  be  made,  under 
any  circumstances,  without  increasing  the  risk  of  the  insurer, 
there  can  be  no  reason,  upon  general  principles,  that  it  should 
determine  the  policy.  Suppose,  for  instance,  the  subject  of 
the  insurance  to  be  a  wooden  building,  separated  at  the  dis- 
tance of  a  few  feet  from  a  brick  wall  in  another  building, 
and  to  be  enlarged  and  made  contiguous  to  the  brick  wall ; 
it  is  obvious  that  such  an  alteration  may  diminish,  and  not 
increase  the  risk.  And  if  this  may  be  reasonably  supposed 
in  any  case,  then  whether  the  enlargement  of  a  building  in- 
sured has  increased  the  risk  of  the  insurer,  is  a  question  offact^ 
to  be  determined  by  the  jury."  ^ 


1  B7  the  majority  of  the  court,  it  was  held,  that  the  replication  to  the  plea 
of  the  defendants,  that  before  the  making  of  the  policy  declared  on,  the 
plaintiff,  in  his  proposal  for  insuring  the  house,  described  it,  in  its  relatiye 
situation  as  to  other  buildings,  as  connected  on  one  side  only,  &c.,  which  re- 
plication was,  that  after  the  policy  was  made,  and  before  the  premises  were 
destroyed  by  fire,  they  were  not  repaired,  or  enlarged,  or  altered  in  such  a 
manner  as  to  render  the  risk  of  their  being  consumed  hyfire  greater ^  was  good 
and  sufficient  in  law.  Parsons,  C.  J.,  had  been  of  counsel  in  the  cause  and 
gave  no  opinion.  Parker,  J.,  concurred.  Sedgwick,  who  was  not  present 
in  court,  did  not  perfectly  concur  in  the  opinion  which  had  been  delirered, 
and  the  reporter  was  favored  by  the  learned  Judge  with  the  following  note 
of  the  grounds  of  his  opinion.  "  When  the  plfunliff  applied  to  the  defend- 
ants to  insure  the  property,  for  the  destruction  of  which  this  action  is  brought, 
the  representation  which  he  made,  and  which  was  required  •by  the  rules  of 
the  company,  was,  doubtless,  intended  to  enable  them  to  contract  under- 
standingly,  and  on  equal  terms  with  the  plaintiff.  By  that  representation 
it  appears — and  so  was  the  fact — that  the  insured  premises  were,  at  that 
time,  connected  with  other  buildings  on  one  side  only.  Had  they  been  so 
connected  in  other  parts,  no  reasoning  is  necessary  to  show  that  danger  from 
fire  would  have  been  thereby  increased,  and  that,  therefore,  a  higher  pre- 
mium would  have  been  demanded  for  the  insurance.  Independent,  then, 
of  any  express  stipulation,  if,  by  any  future  event,  authorized  or  permitted 
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§  154  a.  The  ground  distinctly  taken  in  a  case  in  Massa- 
chusetts, was,  that  the  building  insured  was  used  for  a  pur- 


hy  the  insured,  there  was  a  material  alteration  in  the  state  of  the  insured 
property,  whereby  the  danger  of  destruction  by  fire  was  increased, — it  is 
dictated  by  reason  and  justice  that  the  defendants  should  thereby  be  dis- 
charged. But  in  this  case,  it  is  not  necessary  to  rest  on  the  reason  of  the 
thing.  The  meaning  is  rendered  very  apparent  by  what  is  explicitly  de- 
clared. For  it  being  stipulated  in  the  8th  article  of  the  rules  and  articles  of 
the  company,  that  '  no  alterations  in  terms  of  insurance  shall  be  made  on 
account  of  a  building's  being  made  more  or  less  hazardous  by  means  not 
under  the  control  of  the  insured,'  it  is  rendered  certain,  without  referring  to 
other  articles,  by  which  the  same  is  implied,  that  the  terms  of  insurance  shall 
be  altered,  whenever  a  building  is  rendered  more  hazardous  by  means  under 
the  control  of  the  insured ;  or,  in  other  words,  that  the  contract  shall  not, 
without  such  alteration,  be  binding  on  the  insurers.  There  can,  then,  be  but 
two  questions,  that  I  can  perceive,  to  decide  this  cause.  1.  Was  this  build- 
ing, by  an  alteration,  rendered  more  hazardous  after  the  contract  ?  And  if 
so,  2.  Was  that  alteration  made  by  means  under  the  control  of  the  insured  ? 

1.  As  to  the  first  question,  at  the  time  of  the  insurance  the  property  insured 
was  connected  on  one  side  only  with  other  buildings ;  and  it  is  agreed,  that 
afterwards,  and  before  the  fire,  alterations  were  made,  <  by  means  of  which 
the  insured  building  became  connected  on  two  sides  with  other  buildings, 
whereas,  at  the  time  the  policy  was  effected^  the  said  building  was  connected 
with  others  on  one  side  only.'  Did  this  increase  the  hazard  ?  To  my  mind, 
no  reasoning  can  render  more  clear  the  proposition,  that  in  a  populous  tovm^ 
a  building  connected  wiih  others  on  two  sides  is  more  exposed  to  fire  than  if 
connected  on  one  side  only.  It  is,  then,  as  I  conceive,  most  certain,  that, 
after  the  policy  was  made,  the  hazard  of  destruction  by  fire  was  increased. 

2.  Was  this  increase  of  hazard  by  means  under  the  control  of  the  insured  ? 
By  the  state  of  facts  existing  at  the  time  of  the  contract,  this  must  be  deter- 
mined, unless  an  alteration  takes  place,  by  means  which  the  insured  could 
not  have  controlled.  In  this  case,  the  land,  on  which  the  building  connect- 
ing the  insured  building  after  the  contract  with  other  buildings,  was,  at  the 
time  of  efiecting  the  policy,  the  property  of  the  pkuntiff.  He  could,  there- 
fore, prevent  that  building  from  being  erected.  If  it  was  erected  by  another, 
in  consequence  of  an  alienation  of  the  land  on  which  it  was  erected,  then  the 
means  of  erecting  it  was  the  alienation,  which  might  have  been  omitted ;  and 
of  consequence  the  erection  itself  might  have  been  controlled  by  the  plain- 
tiff.   It  does,  on  the  whole,  appear  most  clear  to  me,  that  after  the  policy 
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pose  not  contemplated  by  the  policy,  and  also  jfor  an  unlaw- 
ful purpose.  The  building  described  in  the  policy  was  de- 
scribed as  a  ''shoe  manufactory,"  and  it  was  held  by  the 
court,  that  the  drawing'  of  a  lottery^  with  the  consent  and 
participation  of  the  assured,  did  not  avoid  the  policy  on  the 
building,  nor  on  the  stock  therein  ;  the  court  holding  the  law 
to  be,  that  the  assured  may  occupy  and  use  his  estate  for 
any  lawful  purpose  not  restrained  by  any  provision  or  condi- 
tion  in  the  contract,  and  which  does  not  increase  the  risk. 
The  use  of  the  building  for  drawing  a  lottery  was  an  unlaw- 
ful use  only  in  the  sense  in  which  every  person  may  be  said 
to  make  unlawful  use  of  his  house  who  commits  an  offence 
under  its  roof  against  good  morals  or  positive  law ;  and  there 
is  no  natural,  probable,  or  actual  connection  between  the 
offence  committed  and  the  loss  by  fire.  "  If,"  said  the  court, 
'*it  were  in  the  direct  commission  of  some  unlawful  act,  by 
the  assured,  that  the  fire  was  kindled,  so  that  the  relation  of , 
cause  and  effect  could  be  shown  between  the  unlawful  act 
done  and  the  loss  occasioned,  it  would  present  a  very  differ- 
ent question."  ^ 


was  made,  the  hazard  of  destruction  by  fire  was  increased  by  means  which 
might  have  been  controlled  by  the  plaintiff*,  and  that  thereby  the  contract  of 
the  defendants  is  discharged.  Nor  do  I  think  that  the  plaintiff  is  aided  by 
the  verdict.  The  verdict  has  found,  it  is  true,  that  the  premises  were  not 
repaired  or  enlarged,  whereby  the  risk  by  fire  toas  rendered  greater.  The 
jur>',  it  seems  to  me,  by  the  verdict  have  found  only  the  legal  inference.- 
From  the  nature  of  the  contract,  in  reladon  to  the  subject-matter,  the 
question  was,  whether  the  hazard  had  been  increased  by  means  under  the 
control  of  the  plaintiff.  Now,  there  has  been  erected,  by  means  under  his 
control,  a  building  connecting  the  insured  premises  with  buildings  witli  which 
it  was  not  connected  at  the  time  of  the  contract;  and  the  inference  is,  in  my 
opinion,  irresistible,  that  thereby  'the  risk  by  fire  was  rendered  greater.' 
The  issue,  therefore,  on  which  the  verdict  was  rendered,  was,  I  think,  imma-' 
terial,  and  so  the  finding  of  the  jury  ought  not  to  conclude  the  parties  against 
the  truth  of  the  facts."  See  Curry  v.  Commonwealth  Ins.  Co.  10  Pick.  (Mass.) 
R.  585. 
1  Boardman  v.  Merrimack  Mutual  Fire  Ins.  Ca  8  Cuah.  (Mass.)  B.  588; 
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§  155.  It  is  understood  in  England,  that  although  a  strict 
and  literal  compliance  with  the  terms  of  warrcmties  be  neces- 
sary in  construing  the  meaning  of  the  parties,  the  courts 
apply  no  artificial  rule,  but  expound  them  according  to  their 
ordinary  meaning.  Thus,  where  premises  were  described  as 
being  of  a  class  wherein  no  fire  was  kept  and  no  hazardous 
goods  were  deposited,  and  the  insurance  was  made  subject 
to  a  condition,  that  <'if  buildings  of  any  description  insured 
with  the  company  should,  at  any  time  after  the  insurance,  be 
made  use  of  to  stow  or  warehouse  any  hazardous  goods," 
without  leave,  the  policy  should  be  avoided,  Lord  Tenterden, 
C.  J.,  held,  that  this  must  be  understood  as  forbidding  only 
the  habitual  use  of  fire,  or  the  ordinary  deposit  of  hazardous 
goods ;  and  not  their  occasional  introduction  for  a  temporary 
purpose  connected  with  the  occupation  o|  the  premises.  He, 
therefore,  directed  the  jury,  that  the  lighting  of  a  fire,  and 
the  introduction  of  a  tar  barrel  into  the  building,  which  was 
described  as  a  barn,  for  the  purpose  of  tarring  it,  in  the  course 
of  repairs,  was  no  breach  of  the  condition,  notwithstanding 
the  destruction  of  the  building  arose  from  the  boiling  over  of 
the  tar,  and  its  communication  with  the  barrel.^ 

§  156.  The  case  just  cited  was  referred  to  as  an  authority 
by  Tindal,  C.  J.,  in  Pim  v.  Reid.^  By  the  decision  in  this 
case,  it  appears,  that  provisions  guarding  against  the  contin- 
gencies of  alterations  of  buildings,  and  of  the  kind  and  mode 
of  business,  and  of  the  introduction  of  more  dangerous  arti- 
cles, when  inserted  in  policies^  will  be  construed  strictly ;  yet 
if  the  assured  be  not  restrained  by  the  conditions  firom  apply- 
ing the  property  to  uses  pregnant  with  danger  so  long  as  he 
acts  bond  fide^  he  may,  after  the  granting  of  the  policy,  carry 
on  any  new  trade,  or  introduce  dangerous  goods  upon  his 
premises  as  their  place  of  deposit,  without  forfeiting  his  in- 


1  Dobson  V,  Sotheby,  cited  in  Shaw  v.  Bobberds,  6  Ad.  &  EUia,  R.  75. 
3  Pim  V.  Reid,  6  Man.  &  Grang.  R.  1. 
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snrance.^  It  appeared  that  the  plaintiffs  in  this  case  effected 
insurance  subject  {inter  alia)  to  the  following  conditions. 
"In  the  insurance  of  goods,  &c.,  the  building  or  place  in 
which  the  same  are  deposited  is  to  be  described,  the  quantity 
and  description  of  such  goods,  also  whether  any  hazardous 
trade  is  carried  on,  or  any  hazardous  article  deposited  therein ; 
and  if  any  person  shall  insure  his  goods  or  buildings  and 
shall  cause  the  same  to  be  described  otherwise  than  they 
really  are,  to  the  prejudice  of  the  company,  or  shall  misre- 
present,  or  omit  to  communicate  any  circumstance  which 
is  material  to  be  made  known  to  the  company,  in  order  to 
enable  them  to  judge  of  the  risk  they  have  undertaken^  or  are 
required  to  undertake,  such  insurance  shall  be  of  no  force." 
It  was  held,  that  this  condition  was  to  be  referred  to  the  time 
when  the  policy  was  effected,  and  that,  in  the  absence  of 
fraud,  neither  by  the  general  law  of  insurance,  nor  by  such 
condition,  was  the  policy  avoided  by  the  circumstance  that 
subsequently  to  the  effecting  of  the  policy,  a  more  hazard- 
ous trade  had,  without  notice  to  the  company,  been  carried 
on  upon  the  premises.  The  only  words  that  raised  any 
doubt  were  these :  "  or  shall  misrepresent,  or  omit  to  com- 
municate, any  circumstance  which  is  material  to  be  made 
known  to  the  company,  in  order  to  enable  them  to  judge  of 
the  risk  they  have  undertaken ; "  and,  looking  at  the  whole 
condition,  it  clearly  referred  to  time  present."  "Misrepre- 
sentation" must  necessarily  do  so;  and  the  term,  "omit  to 
communicate,"  which  merely  points  to  a  suppression  of  facts^ 
as  contradistinguished  from  misrepresentation^  cannot  be  re- 
ferred to  a  different  period.^ 

§  157.  In  Dobson  v.  Sotheby,^  the  action  was  brought  on 


1  See  Dowd.  on  Life  and  Fire  Ins.  104.  ^  See  following  chapter. 

3  Dobson  r.  Sotheby,  1  M.  &  Malk.  R.  90,  and  cited  ante,  §  98, 155.  And 
see  Marsh,  oif  Ins.  450 ;  De  Hahn  v.  Hartley,  4  T.  B.  945 ;  Fawsen  v,  Wat- 
son, Cowp.  R.  785. 
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a  policy  of  insurance  effected  upon  a  "barn,  situate  in  an 
open  field,  lumber  built  and  tiled."  The  conditions  indorsed 
on  the  policy,  required  the  usual  descriptions  of  the  property. 
The  policy  was  effected  at  the  lowest  rate  of  premium,  such 
as  is  only  payable  for  buildings  of  a  certain  description,  where 
no  fire  is  kept,  and  no  hazardous  goods  deposited.  There 
were  articles  fixing  a  higher  rate  of  premium  for  buildings  of 
other  descriptions,  with  the  same  proviso  against  hazardous 
goods;  and  a  proviso,  that  "if  buildings  of  any  description, 
insured  with  the  company,  shall  at  any  time  after  such  insur- 
ance, be  made  use  of  to  stow  or  warehouse  any  hazardous 
goods,"  without  leave  from  the  company,  the  policy  should 
be  forfeited.  The  premises  were  agricultural  buildings,  but 
not  such  as  were  strictly  to  be  described  as  a  bamj  but  they 
were  of  such  a  nature  that  they  would  have  been  insured 
by  the  company  at  the  same  rate,  if  they  had  been  more 
accurately  described  They  required  tarring^  and  a  fire  was 
consequently  lighted  in  the  warehouse,  and  a  tar-barrei  was 
brought  into  the  building  for  the  purpose  of  performing  the 
necessary  operation.  By  Lord  Tenterden,  C.  J. :  "  The  word 
barn  is  not  the  most  correct  description  of  the  premises,  but 
it  would  give  the  company  substantial  information  of  their 
nature ;  there  would  be  no  difference  in  their  risk,  and  the 
insurance  would  have  been  at  the  same  rate,  whether  the 
word  barriy  or  a  more  correct  phrase  had  been  used ;  I  think, 
therefore,  that  they  are  substantially  well  described.  Nor  do 
I  think  that  the  other  circumstances  relied  on  furnish  any 
answer  to  the  action.  If  the  company  intended  to  stipulate, 
not  merely  that  no  fire  should  habitually  be  kept  on  the  same 
premises,  but  that  none  should  ever  be  introduced  upon 
them,  they  might  have  expressed  themselves  to  that  effect ; 
and  the  same  remark  applies  to  the  case  of  hazardous  goods 
also.  In  the  absence  of  any  such  stipulation,  I  think  that 
the  condition  must  be  understood  as  forbidding  only  the 
habitual  use  of  fire,  or  the  ordinary  deposit  of  hazardous 
goods,  not  their  occasional  introduction,  as  in  this  case,  for 
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a  temporary  purpose,  connected  with  the  occupation  of  the 
premises.  The  common  repairs  of  a  building  necessarily 
require  the  introduction  of  fire  upon  the  premises,  and  one  of 
the  great  objects  of  insuring  is  security  against  the  negli- 
gence of  servants  and  workmen."  ^ 

§  157  a.  In  consequence  of  the  ruling  of  Lord  Tenterden 
in  the  above  case,  there  was  a  provision  in  a  policy,  '<  that 
no  description  of  fire-heat  shall  be  introduced,"  and  that 
policy  was  the  subject  of  controversy  in  the  following  case : 
Insurance  against  ftte  was  effected  on  certain  premises ;  the 
policy  containing  the  following  conditions :  1.  The  persons 
making  insurances  to  give  an  accurate  description  of  the 
buildings,  &c.,  and  if  there  should  be  used  therein  any  steam- 
engine,  stove,  &c.,  or  any  description  of  fire-heat  other  than 
common  fire-places,  &c.,  or  any  process  of  fire-heat  be  carried 
on  therein,  the  same  to  be  noticed  and  allowed  in  the  policy, 
otherwise  the  policy  to  be  void.  In  case  of  any  circum- 
stance happening  after  an  insurance,  whereby  the  risk  should 
be  increased,  the  assured  to  give  notice  in  writing  to  the  in- 
surers, and  the  same,  previous  to  a  loss,  to  be  allowed  by 
indorsement  on  the  policy,  otherwise  the  policy  to  be  void. 
2.  In  case  of  any  alteration  being  made  in  a  building  insured, 
&c.,  or  of  any  steam-engine,  stove,  &c.,  or  any  other  descrip- 
tion of  fire-heat  being  introduced,  or  of  any  trade,  business, 
process,  or  operation  being  carried  on,  or  goods  deposited 
therein  not  comprised  in  the  original  insurance,  or  allowed 
by  indorsement  thereon,  notice  thereof  must  be  given  ;  and 
every  such  alteration  must  be  allowed  by  indorsement  on  the 
policy  and  any  further  premiuni  which  the  alteration  may 
occasion,  must  be  paid ;  and  unless  such  notice  be  duly 
given,  such  premium  paid,  and  such  indorsement  made,  no 
benefit  will  arise  to  the  assured  in  case  of  loss.  The  assured, 
who  was  a  cabinet-maker,  placed  a  small  engine  on  the  pre- 


I  See  Antey  §  111,  and  122)  et  seq.;  see  6  Taunt  R.  436. 
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mises,  with  a  boiler  attached,  and  used  it  in  a  heated  state 
for  the  purpose  of  turning  a  lathe,  not  in  the  course  of  his 
business,  but  for  the  purpose  of  ascertaining,  by  experiment, 
whether  it  was  worth  his  while  to  buy  it,  to  be  used  in  that 
business.  After  this  engine  had  been  placed  on  the  premises 
for  several  days,  the  fire  happened.  It  was  held,  that  the 
policy  was  avoided,  and  that  whether  the  fire  was  occasion- 
ed in  consequence  of  the  steam-engine  having  been  worked 
or  not,  was  immaterial.  The  clause  in  question  implied, 
that  the  simple  introduction  of  a  steam-engine,  without  hav- 
ing fire  applied  to  it,  would  not  effect  the  policy ;  but  if  used 
with  fire-heat  it  would ;  nothing  being  said  about  the  inten- 
tion of  the  parties  as  to  the  particular  use  of  it,  and,  as  if  it 
be  used,  the  danger  is  precisely  the  same,  with  whatever  ob- 
ject it  was  used,  it  made  no  difference,  whether  it  was  used 
upon  trial  with  the  intent  of  ascertaining  whether  it  will  suc- 
ceed or  not,  or  as  an  approved  means  of  carrying  on  the  plain- 
tiff's business ;  nor  does  it  make  any  difference  whether  it 
was  used  for  a  longer  or  shorter  time.  The  clause  provided, 
that  every  such  alteration  must  be  allowed  by  indorsement 
on  the  policy.^ 

§  158.  It  may  be  considered  to  be  perfectly  well  settled 
in  thia  country,  that  a  representation  foraiing  no  part  of  the 
policy,  will,  in  the  absence  of  actual  fraud,  be  satisfied  with 
a  substantial  compliance,  and  shall  not  be  deemed  falsified, 
unless  departed  from  in  some  material  point^     The  court,  in 


1  Clen  V.  Lewis,  22  Law  J.  R-  (fe  S.)  Exch.  228,  and  S.  C.  20  Eng.  Law 
&  Eq.  R.  S64. 

3  1  Am.  on  Ins.  520;  3  Kent  Comm.  449  ;  Sacklej  v.  Delafield,  Caines, 
(N.  Y.)  R.  222.  Mr.  Justice  Woodbury,  in  stating  the  distinction  between 
warranties  and  representations,  says,  the  former  bind  the  party  to  them  as  a 
condition  precedent,  whether  material  or  not ;  while  the  latter  bind  only  to 
substantial  or  virtual  compliance.  Clark  t;.  Manufacturers  Ins.  Co.  1  Wood. 
&  Min.  (Cir.  Co,)  R.  487. 
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Jefferson  Insurance  Company  v.  Cotheal,^  say,  by  Suther- 
land, J.,  —  <'  Although  the  description  in  the  representation 
may  differ  very  considerably  from  the  actual  state  of  the  pro- 
perty insured,  if  such  variation  were  not  fraudulently  in- 
tended, and  did  not  in  fact  affect  the  rate  of  insurance,  or 
change  the  actual  risk,  it  can  scarcely  be  deemed  material." 
A  representation  is  substantially  complied  with  by  the  adop- 
tion of  precautions,  which,  if  not  those  exactly  stated  in  the 
application,  they  may  be  such  precautions  as  tend  to  accom- 
plish the  same  purpose,  and  which  may  be  considered  equally 
efficacious.  For  example,  when  it  is  stated,  that  '^  ashes  are 
taken  up  in  iron  hods,"  it  would  be  a  substantial  compliance 
if  brass  or  copper  were  substituted.  So  when  it  is  represented 
that  casks  of  water,  with  buckets,  are  kept  in  each  story,  if  a 
reservoir  placed  above,  with  pipes  to  convey  water  to  each 
story,  and  found  by  skilful  and  experienced  persons  to  be 
equally  efficacious,  it  would  be  a  substantial  compliance.^ 


'  Jefferson  Ina.  Co.  v,  Cotheal,  7  Wend.  (N.  Y.)  R.  72.  Sutherland,  J., 
who  delivered  the  judgment  of  the  court  in  this  case,  referred,  as  applicable 
to  it,  to  the  cases  of  Dnmell  v.  Boderly,  1  Holt's  N.  P.  Ca.  and  Berthon  v. 
Loughman,  2  Stark,  N.  F.  Rep.  2S8.  They  were  directly  in  conflict  with 
each  other.  In  the  first  case  it  was  held,  that  the  opinion  of  underwriters, 
whether  upon  certain  facts  being  communicated  to  them,  they  would  or 
would  not  have  insured  the  particular  voyage,  could  not  be  received  as 
evidence  ;  that  the  materiality  of  the  intelligence  or  rumors  which  the 
assured  was  charged  with  having  suppressed,  was  a  question  for  the  jury, 
under  the  circumstances  of  the  case,  and  ought  not  to  rest  upon  the  opinion 
of  mercantile  men.  In  the  other  case,  Holroyd,  J.,  permitted  a  witness 
who  was  conversant  with  the  business  of  insurance,  to  give  his  opinion  as 
a  matter  of  judgment,  whether  the  communication  of  particular  facts  would 
have  enhanced  the  premium.  The  two  cases  are  irreconcilable  in  prin- 
ciple ;  and  Mr.  Justice  Sutherland,  it  seems,  concurs  in  the  decision  in  the 
case  first  mentioned.  See  Jolly  v.  Baltimore  Fire  Ins.  Society,  1  H.  & 
Gill.  (Md.)  R.  295;  .  Curry  v.  Commonwealth  Ins.  Co.  10  Hck.  (Mass.)  R. 
539. 

3  Fer  Shaw,  C.  J.,  in  Houghton  v.  Manufacturers  Ins.  Co.  8  Met.  (Mass.) 
R.  122.  Where  one  of  the  answers  to  the  requirements  in  a  policy  states 
that  a  cask  of  water  and  buckets  are  kept  in  each  story,  the  burden  of  proof 
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The  judgment,  in  the  English  case  of  Shaw  v.  Robberds,^ 
was  considered  to  be  a  case  in  point  in  the  case  of 
Hynds  v,  Schenectady  County  Mutual  Insurance  Compa- 
ny.^ In  this  last  named  case,  a  policy  contained  a  clause 
suspending  the  operation  of  the  policy  in  case  the  pre- 
mises insured  should  be  appropriated  or  used  to,  or  for,  the 
purpose  of  keeping  therein  any  of  the  articles  denominated 
hazardous,  one  of  the  buildings  insured  being  occupied  by  a 
carding  machine.  The  mere  fact,  it  was  held,  that  a  small 
quantity  of  undressed  flax  (although  a  hazardous  article,) 
had  been  permitted  to  remain  in  the  basement  of  the  carding 
machine  building  since  the  removal  of  the  flax  dressing  ma- 
chinery from  such  basement  a  few  days  prior  to  the  issuing 
of  the  policy,  was  not  conclusive  evidence  that  the  building 
was  appropriated  or  used  for  staring  or  keeping  flax,  within 
the  meaning  of  these  terms,  as  used  in  the  policy.^ 

§  159.  The  case  before  cited  of  Houghton  v.  Manufacturers 
Mutual  Fire  Insurance  Company,*  as  an  illustration  of  the 
point  under  consideration,  was  referred  to  as  authority  in 
Underbill  v.  Agawam  Mutual  Fire  Insurance  Company,^  in 
which  it  was  held  by  the  court,  that  it  is  not  necessary  to 
conform  to  the  precise  letter  of  the  application  as  to  the  mode 
of  conducting  all  the  various  details  of  an  establishment;  and 
that  other  modes  equally  safe  may  be  used  ;  and  that  hence, 
if  in  an  application  for  insurance  against  fire,  the  stipulation 
is,  that  ashes  are  kept  at  all  times  in  brick,  it  is  complied  with 
if  the  ashes  are  kept  in  some  mode  equally  safe.     In  contrast 


is  on  the  insurers  to  show  that  this  answer  is  not  true.  Jones  Mana£  Co.  v. 
Manufacturers  Mutual  Fire  Ins.  8  Cush.  (Mass.)  R.  82. 

1  Shaw  V.  Bobberds,  antCf  §  155,  157. 

s  Hynds  v.  Schenectady  County  Mutual  Ins.  Co.  16  Barb.  (N.  Y.)  Sup. 
Co.  R.  119. 

3  But  Parker,  J.  dissented. 

4  Ante,  §  153. 

5  Underhill  v.  Agawam  Mutual  Fire  Ins.  Co.  6  Cush.  (Mass.)  B.  440. 
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with  this  case  is  the  case  of  Murdock  v,  Chenango  Mutual 
Fire  Insurance,  in  the  State  of  New- York.^  An  application 
in  this  case,  was  referred  {o  in  a  policy  as  forming  a  part 
thereof ;  and  it  was  stated  thus  :  <^  There  is  one  stove  [in  the 
building  insured,]  pipe  passes  through  the  window  at  the 
side  of  the  building ;  there  will,  however,  be  a  stone  chimney 
built,  and  the  pipe  will  pass  into  it  at  the  side."  This  seems 
to  have  been  deemed  to  be  a  warranty  that  the  chimney 
should  be  built  within  a  reasonable  time,  and  that  a  violation 
of  the  engagement  would  avoid  the  policy ;  and  if,  after  the 
insurance,  the  stove  was  removed  to  another  part  of  the  build- 
ing, and  the  pipe  passed  through  a  stove  fixed  in  the  roof, 
the  secretary  of  the  company  signed  a  written  consent  in 
these  words,  —  "consent  is  given,  that  the  within  policy 
remain  good,  notwithstanding  the  stove  has  been  removed ; " 
this  is  no  waiver  of  the  undertaking  to  build  the  chimney. 
The  assured  unquestionably  had  abundant  time  to  perform 
the  work  he  stipulated  to  do  before  the  fire,  which  occurred 
nearly  three  years  after  the  date  of  the  policy. 

§  159  a.  Where  one  of  the  interrogatories  was,  "  Is  there 
a  watchman  in  the  mill  during  the  night  ?  "  to  which  the  an- 
swer was,  —  "  There  is  a  watchman  nights ; "  the  court  were 
inclined  to  consider  the  answer  not  as  a  warranty,  but  as  a 
representation  material  to  the  risk,  to  be  substantially  per- 
formed,^  But  the  words,  in  a  policy,  "  Watchmen  kept  on 
the  premises,",  do  not  require  a  watchman  to  be  kept  there 
constantly,  but  only  at  such  times  as  men  of  ordinary  care 
and  skill,  in  like  business,  keep  a  watchman  on  their  premi- 
ses; and,  in  an  action  on  such  a  policy,  evidence  of  the 


1  Mordock  v.  Chenango  Mutual  Fire  Ins.  Co.  2  Comst.  (N.  Y.)  R. 
210. 
3  Shelden  v.  Hartford  Fire  Ins.  Co.  22  Conn.  R.  285. 

19 
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usage  in  this  respecti  of  similar  establishments,  is  admissi- 
ble.i 

§  160.  In  Fowler  V.  Etna  Fire  Insurance  Company,^  which 
was  an  action  of  assumpsit  against  fire,  wherein  it  appeared, 
that  the  policy  described  the  subject  insured,  as  the  stock  in 
trade  of  the  assured,  contained  in  a  two  story  frame  house 
filled  with  bricky  No.  152  Chatham  Street ;  it  was  held,  that 
the  house.  No.  152  Chatham  Street,  being  a  frame  house  not 
"  filled  with  brick,"  the  policy  was  void. 

§  161.  Where  the  conditions  required  the  application  to 
state  for  what  purpose  the  insured  property  was  occupied, 
and  in  the  application  it  was  only  called  a  grist'tniJl^  and  it 
was  proved  that  carpenter^s  work  was  accustomed  to  be  done 
in  it,  with  instruments  and  fixtures  which  were  kept  there ; 
it  was  held,  that  the  policy  was,  in  consequence,  void.*  So 
where  a  policy  covering  a  rope  maker's  stock  described  it  as 
"  contained  in  a  brick  building  with  tin  roof,  occupied  as  a 
store  house,  about  forty-two ^feet  from  the  rope  walk,"  &c. ; 
it  appearing  that  a  part  of  the  building  was  used  for  hacking 
hemp  and  spinning  it  into  rope  yarns,  it  was  held  by  a  ma- 
jority of  the  court  that  the  description  was  a  warranty,  and 
that  such  occapation  was  a  breach  which  avoided  the  policy.^ 

§  162.  In  a  policy  of  insurance,  a  specification  of  hazards 
is  followed  by  a  provision  that  any  increase  of  risk,  within 
the  control  of  the  assured,  shall  vacate  the  policy ;  this  pro- 


^  Crocker  v.  People's  Mutual  Fire  Ins.  Co.  8  Cush.  (Mass.)  R.  79.  See 
anUy  §  142  a. 

8  Fowler  v.  Etna  Fire  Ins.  Co.  6  Cowen,  (N.  Y.)  R.  673. 

3  Jennings  v.  Chenango  County  Mutual  Ins.  Co.  2  Denio,  (N.  Y.)  R.  76. 

«  Wall  V,  East  River  Mutual  Ins.  Co.  8  Seld.  (N.  Y.)  R  374,  Welles,  J., 
dissenting,— Co.  of  Appeals.  This  case  in  the  Supreme  Court  of  NewYork, 
is  reported  in  14  Barb.  (N.  Y.)  Sup.  Co.  R-H>yerruled. 
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vision  is  not  restricted  by  the  previoas  specification  so  as  to 
make  the  insurer  a  special  contractor  under  the  specification. 
There  is  no  reason  for  swerving  from  the  literal  and  plain 
import  of  a  condition,  which  at  the  same  time  preserves  a 
fundamental,  if  not  an  indispensable  law  of  insurance,  that 
protects  the  insurer  against  the  conduct  of  the  assured  in  in- 
creasing  the  risk.^  But  if  there  be  no  stipulation  in  respect 
to  increase  of  risk,  by  the  erection  of  adjacent  buildings,  a 
prohibition  of  so  important  a  character  is  not  to  be  implied  ; 
and  the  policy  is  not  rendered  void  by  the  subsequent  erec- 
tion of  buildings  adjacent  to  the  one  insured.  At  the  same 
time,  it  by  no  means  follows,  that  the  insurers  are  compelled 
to  bear  any  loss,  which  may  be  the  result  of  such  an  act  on 
the  part  of  the  assured.  In  Stebbins  t;.  The  Globe  Insurance 
Company,^  the  company  offered  to  prove,  that  subsequently 
to  the  insurance  the  plaintiff  had  erected  other  buildings, 
immediately  contiguous  to  the  store  insured,  and  upon  the 
ground  represented  as  vacant,  and  that  the  risk  of  loss  was 
thereby  increased.  The  Judge  rejected  the  evidence,  unless 
the  defendants  meant  to  show,  that  the  intention  of  the  plain- 
tiff,  at  the  time  of  insuring,  was  to  erect  those  buildings,  and 
that  he  had  concealed  that  intention,  or  that  the  fire  was 
occasioned  by,  or  originated  in,  the  adjacent  buildings  so 
erected.  To  this  decision  the  defendants  excepted,  and  the 
first  and  principal  question  arising  in  the  case  was,  whether 
the  fact  offered  to  be  proved,  would  have  avoided  the  policy. 
By  Oakley,  J., — <^The  contract  of  insurance  has  its  founda- 
tion in  the  mutual  good  faith  of  the  parties.  If  the  assured 
violates  that  good  faith,  in  any  circumstance  entering  into 
the  creation  of  the  contract,  it  is  no  doubt  void.  But  if,  sub- 
sequently to  its  formation,  he  acts  with  fraud,  or  gross  negli- 
gence, or  in  bad  faith  with  respect  to  the  subject-matter 
insured,  his  rights  under  the  contract  are  not  impaired,  unless 
the  loss,  which  he  seeks  to  recover,  is  the  result  of  his  own 


1  Boatwright  v.  Etna  Ins.  Co.  1  Sbt>b.  (S.  C.)  Law  B.  281. 
s  Stebbins  v.  Globe  Ins.  Co.  2  Hall,  (N.  Y.)  B.  682. 
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misconduct.  It  is  a  general  principle,  that  no  man  can  de- 
rive a  right  of  action  against  another,  from  his  own  violation 
of  duty,  or  from  his  own  illegal  acts.  Thus,  there  is  no  sti- 
pulation in  this  policy,  that  this  assured  shall  not  set  fire  to 
the  buildings  insured.  If  he  had  done  so,  he  could  not  re- 
cover the  loss,  on  the  ground,  not  that  he  had  violated  any 
stipulation  in  the  contract,  but  he  could  not  profit  by  the 
consequences  of  his  own  illegal  or  fraudulent  acts.  If,  how- 
ever, he  had  set  fire  to  an  adjoining  building  with  an  inten- 
tion to  consume  the  one  insured,  but  no  injury  to  that  had 
in  fact  ensued,  it  could  not  have  been  contended  that  the 
policy  was  thereby  rendered  void ;  notwithstanding  the  act 
would  have  been  in  the  highest  degree  a  violation  of  the 
good  faith  which  was  pledged  to  the  insurers,  that  the  risk 
should  not  be  increased  by  any  act  of  the  assured.  An  erec- 
tion of  buildings  on  vacant  ground  by  the  assured,  subse- 
quently to  the  policy,  and  contiguous  to  those  insured, 
whereby  the  risk  is  increased,  stands  upon  the  same  princi- 
ple. If  buildings  thus  erected,  should  be  removed  before  the 
occurrence  of  any  loss,  it  could  not  be  maintained  that  the 
policy  would  be  thereby  annulled.  The  act  not  being  in 
violation  of  any  express  stipulation  in  the  policy,  and  not 
resulting  in  any  actual  injury  to  the  insurers,  the  law  would 
regard  it  as  harmless  and  rightful ;  and  if  this  be  so,  it  seems 
clearly  to  follow,  that  the  continuance  of  such  erections  (as 
in  the  case  now  before  us,)  until  the  fire,  cannot  change  the 
legal  consequences  of  the  act  erecting  them,  if  they  have  in 
no  way  been  the  cause  of  the  loss.  The  act  of  the  assured 
in  erecting  them,  may  have  been  a  breach  of  an  implied 
understanding  between  the  parties,  that  the  situation  of  the 
insured  premises,  with  respect  to  the  contiguous  buildings, 
should  not  be  changed  by  the  act  of  the  assured  so  as  to  in- 
crease the  risk ;  but  if  such  increase  of  risk,  has  in  fact,  been 
without  injury  to  the  defendants,  I  hold  that  the  policy  is  not 
affected  by  it"  i 


1  See  ante,  §  128,  et  seq. 
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§  163.  Where,  in  a  policy  of  fire  insarance  on  sundry 
buildings,  they  were  described  as  ^<  barns,"  to  which  this  clause 
was  added,  —  <<all  the  above-mentioned  barns  are  used  for 
bay,  straw,  grain  unthreshed,  stabling,  and  shelter ; "  and  on 
the  trial,  after  proof  of  a  loss  by  fire,  it  appeared,  that  on  the 
day  preceding  the  night  of  the  fire,  the  assured  had  caused 
about  two  bushels  of  lime  and  six  or  eight  pails  of  water  to 
be  plaeed  in  a  tub  standing  in  a  room  generally  used  for 
keeping  therein  unthreshed  corn,  in  one  of  the  barns,  for  the 
purpose  of  preparing  the  lime  for  rolling  in  it  some  wheat 
which  he  was  about  to  sow  upon  his  farm ;  that  a  short  time 
previous  to  the  fire  he  had  commenced  the  painting  of  his 
house,  and  bis  painter  had  mixed  his  paints  in  the  same 
room,  and  at  the  time  of  the  fire,  there  were  in  it  an  oil  bar- 
rel containing  about  a  gallon  of  oil,  a  keg  of  white  lead,  and 
a  pot  with  about  a  pint  of  mixed  paint;  that  in  another 
building  described  in  the  policy,  as  used  in  part  for  a  cider 
mill,  the  assured,  before,  and  after,  the  execution  of  the  policy, 
had  been  in  the  habit  of  repairing  his  farming  utensils,  and 
had  also  made  a  bee-hive,  and  planed  some  boards  for  a 
room  in  his  house;  but  a  day  or  two  before  the  fire,  the 
building  had  been  cleared  out,  leaving  nothing  in  it  but  some 
apples ;  it  was  held,  firsts  that  the  clause  relating  to  the  use 
of  the  buildings  insured,  was  not  a  warranty  that  they  should 
be  used  in  that  manner,  and  in  no  other,  but  was  inserted 
merely  for  the  purpose  of  designating  the  buildings  insured, 
and  not  to  limit  their,  use,  or  to  deprive  the  assured  of  the 
enjoyment  of  his  property  in  the  same  manner  as  buildings 
of  that  description  are  generally  used ;  and  secondly^  that  the 
acts  of  the  assured,  so  far  as  they  were  or  could  have  been 
the  cause  of  the  loss,  were  in  accordance  with  the  ordinary 
use  of  such  buildings  by  farmers.^ 


1  BillingB  V.  ToUand  County  Mutual  Fire  Ins.  Ca  20  Conn.  B.  189. 

ia» 
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§  164.  In  Grant  v.  Howard  Insurance  Company,^  the  build- 
ing insured  against  fire,  was  undergoing  repairs  at  the  time 
of  its  destruction  by  fire,  and  the  principal  question  in  the 
case  was,  whether  such  repairs  were  included  in  the  memo- 
randum of  special  rates.  One  provision  was,  that  in  case 
the  building  should  be  appropriated^  applied^  or  used  to  or  for 
the  purpose  of  carrying  on  pr  exercising  therein  a/ny  tradCj 
business,  or  vocation^  denominated  hazardous  or  extra-hazard- 
ous, or  specified  in  the  memorandum  of  special  rates j  the  policy 
should  be  of  no  effect  so  long  as  the  building  should  be  so 
appropriated,  applied,  or  used.  The  memorandum  referred 
to  specified  '< houses  building  or  repairing;"  and  it  was  in- 
sisted that  the  repairs  in  this  case  came  within  the  last 
branch  of  this  clause,  namely,  house  repairing.  But  the  court 
thought  otherwise,  and  were  of  opinion  that  the  clause,  taken 
in  connection  with  the  provision  in  the  policy,  related  to 
carrying  on  the  trade  or  occupation  of  house  building  and 
house  repairing  in  or  about  the  building  insured,  and  not 
to  the  repairs  of  the  particular  building  itself.  <'  It  would," 
said  the  court,  '<  be  perverting  a  very  plain  and  explicit  pro- 
vision of  the  contract,  to  apply  either  branch  of  the  phrase, 
^houses  building  or  repairing,'  to  the  subject  of  the  insur- 
ance itself;  and  in  respect  to  the  first  branch,  such  an  appli- 
cation would  be  especially  absurd  and  nonsensical,  for  it 
would  amount  to  a  prohibition  against  building  a  house 
already  built" 

§  164  a.  Where  parties  applied  for  insurance  upon  their 
stock,  as  rope  manufacturers,  contained  in  a  brick  building 
occupied  as  a  storehouse;  it  was  held,  that  the  application 
was  merely  a  representation  and  not  a  warranty  that  the 
building  was  used  only  as  a  storehouse.^ 


1  Grant  v,  Howard  Ins.  Co.  5  Hill,  (K  Y.)  R  10. 

9  Wall  v.  Howard  Ins.  Co.  14  Barb.  (N.  Y.)  Sap.  Ct  B.  388. 
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§  165.  A  description  of  a  room  as  a  store-room  for  painted 
ware  was  contained  in  the  application  for  insurance,  or  in 
the  report  or  survey  made  upon  the  buildings  insured ;  but  it 
did  not  appear  in  the  policy  itself,  nor  was  the  report  or  sur- 
vey, or  the  application  containing  it,  annexed  to  the  policy. 
It  was,  therefore,  held  not  to  be  a  warranty ;  but  that  it  might, 
on  the  general  principles  of  insurance,  be  taken  to  be  a  repre- 
sentation ;  and  considered  in  that  light,  if  material  and  falsi- 
fied, it  would  vitiate  the  insurance.    "  It  is  conceded,"  said 
C.  J.  Jones,  "that  a  representation,  if  it  be  not  fraudulent, 
and  does  not  tend  to  increase  the  risk  of  the  insurer,  will  not 
avoid  the  policy,  but  that  it  will  be  sufficient  to  comply  with 
it  in  substance,  or  to  show  that  it  has  not  been  departed  from 
to  the  material  injury  of  the  insurers. .  I  assume  that  the 
plaintiff  did  represent  the  room,  on  the  smaller  plan  or  sur- 
vey, which  I  take  to  be  his  application  for  insurance,  as  in- 
tended for  a  store-room  for  the  reception  of  the  painted  ware 
when  finished,  and  I  assume  that  this  representation,  whether 
the  plan  in  which  it  appeared  was  the  application  for  insur- 
ance, or  a  survey  of  the  building,  was  before  the  insurers 
when  they  took  the  risk,  and  may  have  entered  into  their 
estimate  of  the  rate  of  premium.    And  the  question  on  these 
assumptions  will  be,  whether  the  occupancy  of  that  room  by 
the  carpenter,  with  his  materials  and  tools,  as  disclosed  by 
the  evidence,  did  materially  falsify  the  representation,  and 
increase  the  risk  of  the  insurers  ?     The  proof  of  its  material- 
ity was  upon  4he  underwriters,  who  make  the  defence.     I 
discover  no  evidence  in  the  case  of  the  point ;  and  the  failure 
of  proof  is  decisive  against  the  objection.     The  risk  incurred 
by  the  occupancy  of  that  part  of  the  building  by  the  carpen- 
ter, if  it  in  reality  did  enhance  the  risk,  was  susceptible  of 
proof,  and  it  was  indispensably  necessary  to  show  it,  in  order 
to  render  the  defence  available.     Unless,  therefore,  the  neces- 
sity of  extrinsic  and  real  proof  of  this  fact  was  superseded, 
or  the  absence  of  such  proof  was  supplied  by  the  internal 
evidence  deducible  from  the  policy,  or  its  accompanying 
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conditions  'of  insurance,  this  ground  of  defence  cannot  pre- 
vail." 1 

§  165  a.  Where  an  application  for  insurance  upon  a  dwell- 
ing-house described  a  store  owned  by  the  applicant,  situated 
near  the  house,  and  the  policy  subsequently  issued  contained 
no  prohibition  against  the  rebuilding  of  the  store,  in  case  of 
loss ;  it  was  held,  that  on  its  being  burnt,  the  owner  had  a 
right  to  rebuild  the  same ;  using  ordinary  care  and  prudence 
in  so  doing;  that  if  a  fire  originating  in  the  new  store, 
while  in  the  process  of  erection,  destroyed  the  house  insured, 
without  any  negligence  on  the  part  of  the  assured,  he  was 
entitled  to  recover  on  the  policy.^ 

§  166.  Suppose  that  it  be  provided  in  a  policy  of  fire  in- 
surance, that  the  policy  shall  be  void  if  <<the  risk  shall  be 
increased  by  any  means  whatsoever,  within  the  control  of 
the  assured,  or  if  such  building  or  premises  shall,  with  the 
assent  of  the  assured,  be  occupied  in  any  way  so  as  to  render 
the  risk  more  hazardous  than  at  the  time  of  insuring;"  and 
among  the  articles  denominated  ^<  hazardous,"  is  cotton  in 
bales ;  if  the  cotton  in  bales  is  merely  kept  for  sale  as  a  part 
of  the  stock  of  dry  goods,  it  does  not  vitiate  the  policy ;  that 
is,  if,  in  the  opinion  of  the  jury,  the  keeping  of  such  cotton 
does  not  increase  the  risk.  The  restriction  in  the  policy  does 
not  extend  to  the  keeping  of  a  single  article  denominated 
"  hazardous,"  or  "  extra-hazardous,"  as  a  part  of  the  dry  goods 
stock  in  trade,  provided  the  store  has  not  been  appropriated 
or  used  for  purposes  not  intended  by  the  language  of  the 
policy;  when  those  purposes  are  of  a  general  nature,  and 
distinguished  from  that  of  keeping  a  stock  of  dry  goods  for 


1  Delonguemare  v.  Tradesman  Ins.  Co.  2  Hall,  (N.  Y.)  B.  589. 
»  Young  tf.  Washington  County  Mutual  Ins.  Co.  14  Barb.  (N.  Y.)  Sup.  Co. 
B.545. 
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sale.^  If  a  condition  in  a  fire  policy  be  that  "in  case  of  any 
material  increase  of  risk  to  the  property  insured,  such  increase 
must  be  notified  to  the  company,  and  written  permission 
therefor  be  obtained ;  such  a  condition  cannot  include  any 
change  that  is  not  material;  it  being  necessary  that  there 
should  be  an  additional  increase  of  risk.  The  assured,  under 
such  a  condition,  may  make  both  ordinary  repairs  to  a  house 
insured,  and  such  a  thorough  repair  of  it  as  to  render  the 
bouse  tenantable.^ 

§  167.  If  alterations  and  additions  are  per  se  a  change  of 
the  risk,  it  would  follow,  that  the  erection  of  a  parapet  wall 
in  a  city,  a  substitution  of  a  brick  for  a  wooden  floor,  or  a 
marble  for  a  wooden  mantlepiece,  or  the  introduction  of  a 
coal  grate  into  a  chimney  constructed  for  wood  as  the  only 
fuel,  though  lessening  the  risk,  would  discharge  the  policy ; 
as,  according  to  the  principle  of  maritime  insurance,  every 
change  of  the  risk  exonerates  the  insurer,  whether  the  damage 
be  increased  or  diminished.  "  To  infer,"  said  Dorsey,  J.,  in 
dehvering  the  opinion  of  tjie  Court  of  Appeals  of  Maryland,* 
^^  without  any  express  provision  or  necessary  implication  aris- 
ing out  of  the  contract  itself,  or  public  policy  demanding  it, 
that  the  assured  surrendered  all  right  to  make  such  common- 
place,  trivial,  and  ^unimportant  additions  to,  and  alteration 
of,  his  property,  as  its  safety  or  bis  convenience  or  comfort 
might  suggest,  is  a  construction  too  rigorous  to  be  rational, 
the  efiect  of  which  would  be  to  render  worse  than  useless 
those  most  useful  and  indispensable  institutions  in  populous 
cities  —  the  Fire  Insurance  Companies  —  and  give  a  fatal 
stab  to  our  enterprising  manufactures.  Who,  if  suing  for  a 
loss  under  a  policy  covering  the  manufactory  and  machinery, 


1  Moore  t;.  Protection  Ins.  Co.  16  Shep.  (Me.)  B.  97. 

2  Allen  V.  Mutual  Fire  Ins.  Co.  2  Mag.  (Md.)  R.  Ill,  (Court  of  Appeals.) 

3  J0II7  V,  Baltimore  Equitable  Fire  Ins.  Society,  1  H.  &  Gill.  (Md.)  B. 
295. 
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would  be  tamed  out  of  court  without  remedy  or  hope,  if 
perchance  the  insurer  could  prove  that  the  most  immaterial 
alteration  or  improvement  were  made  in  his  machinery  by 
substituting  the  power  of  the  screw  for  that  of  the  lever,  the 
leather  strap  for  the  iron  wheel,  or  the  iron  for  the  wooden 
shaft.  But  suppose  all  the  rules  of  marine  insurance  appli* 
cable  to  the  question  at  bar,  can  a  case  be  found  in  which  it 
was  ever  contended,  that  to  add  to  the  equipment  of  a  vessel 
insured,  a  yard  more  of  canvass,  or  an  additional  cleet  or 
clewline,  was  to  vacate  the  insurance?"  If  a  building  is 
painted  white  when  insured,  it  would  obviously  not  be  neces- 
sary for  the  assured  always  to  keep  it  of  that  color;  and  the 
obligation  of  the  insurer  would  not  be  at  an  end  as  soon  as 
the  paint  had  become  worn  off  and  gone.^ 

§  168.  There  was  an  express  provision  in  the  policy  against 
loss  or  damage  by  fire,  in  the  case  of  the  New  York  Equita- 
ble Insurance  Company,^  that  if  the  building  insured  should, 
at  any  time  during  the  continuance  of  the  policy,  be  appro- 
priated, applied,  or  used,  to  or  for  the  purpose  of  carrying  on 
any  trade,  business,  or  vocation,  denominated  hazardous  or 
extra-hazardous^  or  specified  in  the  memorandum  of  special 
rates  in  the  proposals  annexed  to  the  policy^  or  for  the  purpose 
of  storing  therein  any  of  the  articles,  goods,  or  merchandise, 
in  the  same  proposals  denominated  <<  hazardous,"  or  "  extra- 
hazardous," or  included  in  the  memorandum  of  special  rates, 
the  policy  should  cease  and  be  of  no  effect.  It  was  held, 
that  the  trade  or  business  of  a  grocer  not  being  mentioned  or 
specified  in  the  proposals  annexed  to  the  policy,  was  not  pro- 
hibited. In  respect  to  the  term  "storing,"  the  question  was 
whether  the  keeping  of  oil  and  spiriious  liquors  in  the  stbre, 
under,  the  circumstances,  was  using  the  building  for  the  pur- 


1  Per  White,  C.  J.,  in  Billings  v.  Tolland  Countj  Mutaal  Ina.  Co.  20  Conn. 
B.  1S9;  and  arUe^  §  163. 
3  New  York  Eqoitable  Ins.  Ca  v.  Langdon,  6  Wend.  (N.  Y.)  R.  623. 


f 


OH.  VI.]  WAREANTT  AND  REPRESENTATION.  227 

po^e  of  ^<  storing"  those  articles  within  the  meaning  of  the 
policy,  and  Sutherland,  J.,  in  behalf  of  the  court,  said, — 
"Erery  thing  that  was  kept,  either  in  the  store  or  cellar,  was 
kept  for  the  purpose  of  being  retailed ;  the  smaller  vessels  in 
the  store  were  replenished  from  the  larger  ones  in  the  cellar, 
which  consisted,  at  the  time  of  the  fire,  of  one  cask  of  oil, 
one  barrel  of  rum,  one  cask  of  Jamaica  spirits,  and  one  pipe 
of  gin ;  from  all  of  which  more  or  less  had  been  drawn  for 
the  use  of  the  store.  It  appears  to  me  that  the  word  "  stor- 
ing" was  used  by  the  parties  in  this  case  in  the  sense  con- 
tended for  by  the  plaintiff,  namely,  a  keeping  for  safe  custody, 
to  be  delivered  out  in  the  same  condition,  substantially,  as 
when  received ;  and  applies  only  where  the  storing  or  safe 
keeping  is  the  sole  or  principal  object  of  the  deposit,  and  not 
where  it  is  merely  incidental,  and  the  keeping  is  only  for  the 
purpose  of  consumption.  If  I  send  a  cask  of  wine  to  a  ware- 
house to  be  kept  for  me,  that  is  a  storing  of  it;  but  if  I  put 
it  into  my  cellar  or  my  garret  to  be  drawn  off  and  drank,  I 
apprehend  the  term  would  not  be  considered  as  applying. 
Suppose  all  the  varieties  of  wine  were  denominated  "  hazard- 
ous," by  the  various  insurance  companies,  and  the  storing  of 
them  was  prohibited  in  their  policies ;  could  it  possibly  apply 
to  the  private  stock  which  a  gentleman  might  keep  in  his 
own  house,  for  his  own  use  and  consumption  ?  It  certainly 
would  be  perverting  the  term  from  its  ordinary  and  generally 
received  acceptation."  ^ 

§  169.  On  the  principle,  that  conditions  are  to  be  construed 
strictly  against  those  for  whose  benefit  they  are  introduced,' 
when  they  impose  burdens  on  other  parties,  is  it,  that  if  the 
words  in  a^policy  of  insurance  against  fire,  describe  the  house 
as  ^'  at  present  occupied  as  a  dwelling-house,  but  to  be  occu- 
pied hereafter  as  a  tavern,  and  privileged  as  suchy^  there  is 


1  2  Hall,  (N.  Y.)  S.  SS6. 
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no  warranty  that  the  house  shall,  during  the  continuance  of 
the  risk,  be  constantly  occupied  as  a  tavern,  but  that  it  is  at 
farthest  a  mere  representation  of  the  intention  to  occupy  it 
as  such,  and  a  license  or  privilege  granted  by  the  underwrit- 
ers, that  it  may  be  so  occupied.^  But  if  the  stipulation  had 
been  that  the  house  should  not  be  occupied  as  a  tavern,  it 
would  have  been  a  warranty .^ 


1  Catlin  V.  Springfield  Fire  Ins.  Co.  1  Sumner,  (Cir.  Co.)  R.  484. 

3  In  the  Circuit  Court,  St  Louib,  Missouri,  1852,  before  Judge  Hamilton, 
James  Lawless  v.  Tennessee  Marino  and  Fire  Insurance  Company;  the 
action  was  upon  a  policy  of  insurance  dated  March,  1850^  by  which  the  de- 
fendants caused  the  plaintiffs  to  be  insured,  for  one  year,  for  the  sum  of 
$1,000,  "on  brick  warehouse  on  Water  street,  between  Morgan  and  Green 
streets,  in  block  15,  St  Louis,  to  be  occupied  as  three  stores,  but  not  as 
coffee-houses." 

The  property  was  destroyed  by  fire  in  October,  1850,  during  the  exist- 
ence of  the  policy.  The  defendants  admitted  the  execution  of  the  policy, 
the  destruction  of  the  property,  and  the  proofs  of  the  loss,  but  set  up  as  a 
defence,  that  before  and  at  the  time  of  the  fire  one  of  the  tenements  was 
occupied  as  a  coffee-house,  and  that  another  was  occupied  as  a  rectifying 
establishment,  and  for  distilling  cordials,  in  which  business  fire-heat  was 
used.  Upon  the  trial  of  the  cause,  the  defendant  proved  that  previous  to, 
and  at  the  time  of  the  fire,  one  of  the  tenements  was  occupied  by  Philip 
Kock,  as  a  coffee-house,  although  the  fire  originated  in  the  next  tenement, 
used  for  rectifying  spirits,  and  not  in  the  coffee-house ;  and  thereupon 
prayed  the  court  to  instruct  the  jury,  that  if,  previous  to,  and  at  the  time  of 
the  fire  one  of  the  tenements  was  used  as  a  coffee-house,  then  the  jury  must 
find  for  the  defendant  —  contending  that  the  words  used  in  the  policy  were 
equivalent  to  a  warranty  that  the  property  should  not  be  used  as  a  coffee- 
house during  the  existence  of  the  policy,  and  consequently  that  it  mattered 
not  whether  the  plaintiff  was  cognizant  of  the  use  of  the  property  or  not. 
The  plaintiff's  counsel  contended  that  the  words  used  in  the  policy  were 
mere  words  of  description,  and  showed  merely  the  intended  u^e  of  the  pro- 
perty, but  did  not  amount  to  a  warranty  that  the  use  of  the  property  should 
not  be  changed,  nor  that  a  coffee-house  should  not  be  kept  in  them.  The 
court  sustained  the  construction  contended  for  by  the  defendants,  holding 
that  the  words  "  not  to  be  used  for  coffee-houses,"  were  equivalent  to  a 
warranty  that  the  premises  should  not  be  used  for  that  purpose,  and  that 
although  as  a  general  rule  the  words  of  description  in  a  policy  would  not  be 
considered  as  words  of  warranty,  yet  the  use  of  the  negative  words  "  not  to 


CH.  71.]  WAKRANTY  AND  REPRESENTATION.  229 

^  §  170.  Where  the  premises  were  described  as  occupied  by 
a  certain  individual  as  a  private  residence,  it  was  held,  that 
this  did  not  amount  to  a  warranty  of  the  continuance  of  the 
occupation  during  the  risk,  and,  therefore,  that  the  insurers 
were  liable,  although  before  the  loss  the  occupant  had  re- 
moved and  left  the  premises  vacant.  It  was  considered  by 
the  court  in  this  case,  that  there  was  nothing  in  the  contract 
of  insurance,  or  in  the  evidence,  to  show  that  the  hazard  on 
the  house  was  greater  when  vacant  than  if  it  had  been  occu- 
pied ;  the  rate  of  insurance  not  bein^;  made  usually  to  depend 
on  such  a  circumstance,  and  the  continuance  of  the  tenant's 
occupation  not  being  embraced  within  the  words  of  the  war- 
ranty, and  not  being  manifestly  material  to  the  risk,  could 
not  be  brought  within  it  by  inference  or  implication.^ 

§  171.  Tn  New  York,  fire  insurance  companies  make  a 
classification  of  hazards  in  reference  to  the  materials  and 
construction  of  the  buildings  insured,  or  in  which  the  sub- 
ject-matter of  the  insurance  is  deposited  or^'kept,  and  in 
reference  to  their  location  and  the  manner  in  which  they 
are  occupied  ;  and  their  rates  of  premium  are  usually  regu- 
lated accordingly.  A  false  or  mistaken  representation,  there- 
fore, from  which  the  underwriters  might  be  induced  to  sup- 
pose that  the  risk  belonged  to  a  lower  instead  of  a  higher 
class  of  hazards,  would,  if  caused  by  the  fraud,  or  even 
mistake,  of  the  assured  or  his  agent,  be  sufficient  to  avoid 
the  policy.  But  in  reference  to  all  matters  of  minor  import- 
ance, such  as  whether  the  building  is  a  few  feet  more  or  less 


be  used/'  lefl  no  room  for  that  construction ;  that  the  particular  use  of  the 
premises  was  intended  to  be  forbidden  by  the  policy,  and  that  those  words 
must  be  construed  as  words  of  warranty.  The  court,  therefore,  gave  the 
instruction  asked  by  the  defendant's  counsel,  and  the  jury  found  a  verdict 
for  defendant  Lawless  v.  Tennessee  Marine  and  Fire  Ins.  Co.,  Hunf  s 
Merchant's  Mag.  for  February,  p.  205. 

1  O'Neil  V.  Buffalo  Fire  Ins.  Co.  8  Comst  (N.  T.)  R.  122 ;  and  see  Curry 
V.  Commonwealth  Ins.  Co.  10  Pick.  B.  535.    See  ante,  §  131. 
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near  an  adjacent  building,  or  whether  the  rooms,  partitions, 
staircases,  &c.,  are  precisely  stated  by  the  assured,  it  must 
always  be  a  mere  question  of  fact  to  be  determined  by  the 
jury  whether  the  misrepresentation  be  fraudulent  or  materi- 
ally varied  the  nature  of  the  risk  to  the  prejudice  of  the 
insurer  ;  unless  he  thinks  proper  to  put  it  in  the  shape  of  a 
warranty,  and  thus  make  it  a  part  of  the  contract,  that  the 
assured  shall  not  be  paid  his  loss,  if  there  be  any,  even  an 
unessential  variation  from  the  description  of  the  property,  or 
its  location  as  to  the  buildings,  &c.^ 


I  Farmers  Ins.  &  Loan  Co.  v.  Snyder,  16  Wend.  (N.  Y.)  K.  430. 
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CHAPTER    VII. 


CONCEALMENT. 


§  172.  We  have  already  been  proiDpted  incidentally  to 
suggest,  that  there  must  be  the  most  perfect  fairness,  in  ob- 
taining a  policy  of  fire  insurance,  in  disclosing  all  circum- 
stances material  to  the  risk,  and  also,  that  even  the  reasona- 
ble grounds  of  apprehension  on  the  part  of  the  assured  must 
be  stated  ;  that  the  insurer  must  be  supposed  to  take  the  risk 
on  the  supposition  that  nothinff  unusual  exists.^  "  The  con- 
tract* of  insurance,"  says  Ch.  Justice  Marshall,  "  is  one  in 
which  the  underwriters  generally  act  on  the  representation  of 
the  assured  ;  and  that  representation  ought  consequently  to 
be  fair,  and  to  omit  nothing  which  is  material  for  the  under- 
writers to  know.  ^     Concealment  is  regarded  as  a  species  of 


1  See  ante,  §  110,  referring  to  Bafe  v.  Turner,  1  Marsh,  B.  46,  and 
6  Taunt  B.  333  ;  and  Clark  v.  Manuf.  Ins.  Co.  8  How.  (U.  S.)  R.  535. 
^Upon  this  important  point,  see  also  1  Bell,  Comm.  838  ;  1  Am.  on  Ins. 
586  ;  3  Kent,  Comm.  449  ;  Child  v.  Sun  Mutual  Ins.  Co.  3  Sand.  (N.  Y.) 
Sup.  Co.  B.  26  ;  Fletcher  v.  Commonwealth  Ins.  Co.  18  Pick.  (Mass.)  B. 
419. 

2  Columbian  Ins.  Co.  v.  Lawrence,  2  Peters,  (U.  S.)  B  25,  49  ;  and 
see  Jackson  v.  Phoenix  Ins.  Co.  1  Wash.  (Cir.  Co.)  B.  370 ;  Moses  t7.  Dela- 
ware Ins.  Co.  Ibid.  385 ;  Hubbard  t7.  Coolidge,  2  Gallis,  (Cir.  Co.)  B  353  ; 
Baxter  v.  New  England  Ins.  Co.  3  Mason  (Cir.  Co.  B)  96.  The  doctrine 
on  this  subject  is  thus  stated  by  Lord  Mansfield  in  a  case  ^hich  was  an 
action  on  a  policy  of  marine  insurance :  "  Good  faith  forbids  either  party,  by 
concealing  what  he  privately  knows,  to  draw  the  other  into  a  bargain,  from 
his  ignorance  of  that  fact,  and  his  believing  the  contrary.  But  either  party 
may  be  innocently  silent  as  to  grounds  open  to  bothy  to  exercise  their  judg- 
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fraud  (suppressio  vert) ;  so  that  if  the  assured  is  induced  by 
a  rumor  of  an  attempt  to  set  fire  to  an  adjacent  work-house, 
to  insure  his  house  against  fire,  and  withheld  this  circum- 
stance from,  the  underwriters,  he  is  not  allowed  to  recover.^ 
Where  a  part  of  the  insured  premises  was  occupied  for  gam- 
bling, and  the  insurers  suggested,  as  an  objection^  the  vicin- 
ity of  the  premises  to  another  gambling  establishment,  it  was 
held,  in  the  State  of  Louisiana,  that  if  the  risk  was,  in  the 
opinion  of  the  jury,  materially  aggravated  by  such  occupancy 
of  a  part  of  the  premises,  it  was  obligatory  on  the  applicant 
to  have  represented  the  fact,  and  the  suppression  of  it  would 
defeat  the  policy.^ 


ments  upon."  Again  says  he,  "  There  are  many  matters  as  to  which  the 
insured  may  be  innocently  silent  —  he  need  not  mention  [what  the  under- 
writer knows."  And  again,  —  ^  The  reason  of  the  rule  against  conceal- 
ments,  is  to  prevent  fraud  and  encourage  good  faith."  Carter  v.  Qoehm, 
3  Burr,  R.  1905  ;  and  see  Lynch  v.  Dunston,  14  East,  R.  494.  In  Equity, 
if  a  party,  taking  a  guaranty  from  a  surety,  conceals  from  him  facts  which 
go  to  increase  his  risk,  and  suffers  him  to  enter  into  the  contract  under  false 
impressions  as  to  the  real  state  of  the  facts,  such  a  concealment  will  amount 
to  a  fraud  ;  because  the  party  is  bound  to  make  a  disclosure  ;  and  the  omis- 
sion to  make  it  under  such  circumstances,  is  equivalent  to  an  afErmation 
that  the  facts  do  not  exist  (Thus  says  Judge  Story  in  1  Eq.  Jurisp.  §  215.) 
That  learned  author  then  proceeds  to  say,  —  "  Cases  of  insurance  afford  a 
ready  illustration  of  the  same  doctrine.  In  such  cases  the  underwriter 
necessarily  reposes  a  trust  and  confidence  in  the  assured,  as  to  all  facts  and 
circumstances  affecting  the  risk,  which  are  peculiarly  within  his  knowledge, 
and  which  are  not  of  a  public  and  general  nature,  or  which  the  underwriter 
knows,  or  is  bound  to  know."  Ibid.  §  216,  citing  Lindenau  v,  Desborough, 
8  Bam.  &  Cress.  586,  592  ;  2  Kent,  Comm.  Lect.  39,  p.  448,  (4th  ed.)  ; 
Walker  v.  Symonds,  8  Swanst  R.  62 ;  and  see  Bilbie  v.  Lumley,  2  East,  R. 
469.  "  Every  act  and  circumstance,"  says  Marshall  on  Insurance,  '^  whicli 
can  possibly  influence  the  mind  of  any  prudent  and  intelligent  insurer,  in 
determining  whether  he  will  underwrite  the  policy  at  all,'  is  material." 
1  Marsh,  on  Ins. 

1  Walden  t;.  Louisiana  Ins.  Co.  12  Louis.  R.  134;  and  see  ante,  §  110, 
Bufe  r.  Turner. 

3  Lyon  V.  Commercial  Ins.  Co.  2  Rob.  (Louis.)  R.  266,  cited  in  1  Fhill.  on 
Ins.  3d  ed.  252.    See  ante,  §  15  a. 
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§  173.  Another  clear  instance  of  concealment  is  presented 
by  the  case  of  the  New  York  Bowery  Insurance  Company  v. 
The  New  York  Insurance  pompany.  It  appeared  in  this 
case,  that  the  plaintiffs,  on  learning  that  the  owner  of  a  house, 
which  they  had  insured,  bore  a  bad  character,  and  that  the 
premises  in  question  had  several  times  been  destroyed  by  fire, 
while  occupied  by  him,  and  fully  insured,  applied  to  the  de- 
fendants to  re-insure  the  property,  but  without  communicat- 
ing the  information  thus  received,  or  the  motives  which  led 
to  the  application.  The  premises  insured  were  destroyed 
by  fire  shortly  afterwards,  and  a  suit  having  been  brought 
upon  the  re-insurance,  the  concealment  defeated  the  right  of 
recovery.^ 

§  173  a.  If  it  be  a  condition  in  a  policy  that  it  shall  be 
void,  if  the  assured  shall  obtain  further  insurance,  and  do  not 
give  notice  thereof  to  the  company,  and  have  it  indorsed  on 
the  policy,  or  otherwise  acknowledged  and  approved  by  the 
company  in  writing ;  a  simple  writing,  that  "  we  have  re- 
ceived your  notice  of  additional  insurance,"  will  be  regarded 
as  an  approvaL^ 

§  174.  In  every  sort  of  insurance,  whether  marine,  fire,  or 
life,  it  is  held  to  be  one  of  the  plainest  principles  of  equity. 


1  New  York  Bowery  Ins.  Co.  ».  New  York  Ins.  Co.  17  Wend.  (N.  Y.) 
R.  359.  The  aathors  of  the  valuable  work  entitled  "  American  Leading 
Cases,"  in  reference  to  the  decision  in  this  case,  say,  (vol.  2,  p.  458,)  "  It 
is  obvious,  that  if  the  bad  character  of  the  party  insured,  can  be  held  mate- 
rial to  the  risk,  as  involving  the  presumption  that  he  may  be  led  from  motives 
of  interest  to  connive  at  or  bring  about  a  destruction  of  the  property,  the 
question  how  fiir  he  is  interested  to  pursue  such  a  course,  may  also  be 
material,  (see  ante,  §  127,  e^  seq.)  in  cases  where  nothing  is  proved  as  to  hb 
character,  but  when  it  may  not  be  such  as  to  put  him  beyond  the  reach  of 
temptation."  As  to  the  doctrine  of  re-insurance,  see  ante,  Intr.  §  24,  25, 
and  §  83,  ei  seq,  of  the  Treatise. 

2  Potter  V,  Ontario  and  Livingston  Mutual  Ins.  Ca  7  Barb.  (N.  Y.)  Sup. 
Co.  B.  147 ;  and  see  ante,  §  89-95. 
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that  a  contract  which  one  party  has  been  induced  to  enter 
upon  from  his  ignorance  of  the  thing  concealed,  shall  not  be 
enforced  against  him,  by  the  o^her  who  has  concealed  it 
The  contrary  would  lead  to  frequent  suppression  of  informa- 
tion.^ But  the  strictness  and  nicety  required  in  questions 
arising  on  policies  of  marine  insurance,  are  not,  to  their  full 
extent,  applicable  to  policies  of  fire  insurance ;  the  former 
being  entered  into  by  the  underwriter  almost  exclusively  on 
the  statements  and  information  given  by  the  assured  himself ; 
in  the  latter  the  underwriters  assume  the  risk  on  the  know- 
ledge acquired  by  an  actual  survey  and  examination  made 
by  themselves,  and  not  on  representations  coming  from  the 
assured.^  The  real  question  is,  whether  the  special  facts  up- 
on which  the  contingent  chdnce  is  to  be  computed  are  withia 
the  knowledge  of  the  underwriter,®  so  that,  after  all,  there  is 
no  difference  in  principle  between  marine  and  fire  policies  of 
insurance,  in  regard  to  concealment ;  the  question  in  each 
instance  being  as  to  an  improper  and  unjustifiable  want  of 
disclosure.  In  the  case  of  Fowler  v.  Etna  Fire  Insurance 
Company,*  the  court,  by  Ch.  J.  Savage,  say,  —  No  cases 
hav^  been  produced  to  show  that  a  description  of  property 
insured  by  a  policy  against  fire  is  to  be  construed  differently 
from  a  marine  policy."     No  reason  was  perceivable  in  the 


1  See  the  authorities  above  cited ;  1  Am.  on  Ins.  536 ;  Lindenaagh  v. 
Desborough)  8  B.  &  Cress.  B.  586  ;  and  see  arUe^  §  151. 

8  Jolly  r.  Equitable  Society,  1  H.  &  Gill.  (Md.)  R  295 ;  3  Kent,  Comm. 
450 ;  Holmes  v.  Charlestown  Mutual  Fire  Ins.  Co.  10  Met  (Mass.)  R.  on 
p.  211 ;  see  lb.  114 ;  Alsop  v.  Commercial  Ins.  Co.  1  Sumn.  (Cir.  Co.)  R. 
451. 

3  Carter  v.  Boehm,  3  Burr,  K.  1909 ;  Vale  v.  Phoenix  Ins.  Co.  1  Wash. 
(Cir.  Co.)  283 ;  Hazard  t7.  New  England  Ins.  Co.  1  Sumn.  (Cir.  Co.)  R. 
218 ;  Boatwright  w.  Etna  Ins.  Co.  1  Strob.  (S.  C.)  R.  281  ;  Lindenau  r. 
Desborough,  8  B.  &  Cress.  R.  592. 

4  Fowler  v.  Etna  Fire  Ins.  Co.  6  Cow.  (N.  Y.)  R.  673 ;  and  see  N.  York 
Bowery  Ins.  Co.  v.  New  York  Fire  Ins.  Co.  17  Wend.  (N.  Y.)  R.  859  ; 
2  Duer  on  Ins.  380,  et  seq. 
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opiaion  of  the  court,  why  there  should  be  a  difference.     All, 
it  is  obvious,  depends  upon' the  facts  of  the  particular  case. 

§  174  a.  In  Barrett  v.  Marine  Mutual  Fire  Insurance 
Company,^  it  was  maintained  by  the  defendant,,  that  the 
policy  was  void,  because  there  was  no  mention  of  a  prior 
policy  as  was  required  by  the  by-laws  to  which  reference  was 
made  in  the  policy,  for  the  purpose,  and  with  the  design,  of 
leaving  the  assured  his  own  insurer  for  one  quarter  of  the 
value  of  the  building.  The  court  considered  it  to  be  mani- 
festly important  to  the  company,  that  the  assured  should 
have  a  common  interest  with  them  in  the  preservation  of  the 
property,  and,  therefore,  there  being  no  mention  of  a  prior 
insurance  of  $2,000,  the  policy  was  void,  even  in  the  hands 
of  an  assignee,  without  notice  of  the  defect. 

§  175.  All  the  authorities,  concerning  matters  of  insurance, 
concur  in  the  position,  that  if  the  concealment  is  material  it 
will  avoid  the  policy,  notwithstanding  the  assured  did  not 
intend  to  commit  any  fraud.  The  suppressio  vert  may  hap- 
pen by  mistake,  and  be  entirely  without  fraudulent  intention, 
still  the  underwriter  is  deceived,  and  the  policy  is  thus  void ; 
for  the  very  plain  reason  that  the  risk  run  is  really  different 
from  the  risk  understood  and  intended  to  be  run  at  the  time 
of  the  agreement  A  concealment,  which  is  only  the  effect 
of  accident^  inadvertance  or  mistake^  is  equally  fatal  to  the 
contract  as  if  it  were  designed.  The  principle  is,  that  if  the 
party  proposing  insurance  conceals  any  thing  which  may 
influence  the  rale  of  premium  which  the  underwriter  may  re- 
quire, although  he  does  not  know  that  it  would  have  that 
effect,  such  concealment  entirely  vitiates  the  policy.^  By  a 
material  fact  is  meant,  one  which,  if  communicated  to  the 


^  Barrett  v.  Union  Mutual  Fire  Ins.  Co.  7  Cush.  (Mass.)  R  175. 
3  Dalglish  t7.  Jaryis,  2  Mac.  &  Gord.  R.  243,  cited  in  Bun.  on  Life 
Ins.  SO. 
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underwriter,  would  induce  him  either  to  decline  an  insurance 
altogether,  or  not  to  accept  it  unless  at  a  high  premium.^  K 
a  party,  for  instance,  with  knowledge  that  his  agegt  is  in 
treaty  for  insurance,  receives  information  of  a  material  fact, 
he  is  bound  promptly  to  use  the  means  of  communicating  it, 
and  his  neglect  thus  to  do  will  avoid  the  policy,  independ- 
ently of  any  proof  of  bad  motives  for  the  delay.^  The  ques- 
tion of  materiality  in  regard  to  concealment,  as  in  the  case 
of  representation,®  is  ordinarily  considered  proper  to  be  left 
to  the  jury.*  "  The  question,"  says  a  very  learned  writer, 
"  whether  the  facts  concealed!  were  or  were  not  material  to 
the  risk,  is  mainly  a  question  for  the  jury."^ 


I  Opinion  of  Lord  Mansfield  in  Carter  v.  Boehm,  8  Burr,  B.  965,  cited  in 
Ellb  on  Fire  and  Life  Ins.  p.  38  ;  Hughes  on  Ins.  506  ;  Blaney  on  Life 
and  Fire  Ins.  50 ;  1  Marsh  on  Ins.  463 ;  1  Am.  on  Ins.  536  ;  1  Phill.  on  Ins. 
214 ;  Beaum.  on  Fire  and  Life  Ins.  48,  et  seq,;  Fletcher  v.  Commonwealth 
Ins.  Co.  18  Pick.  (Mass.)  B.  419  ;  Merriam  v,  Middlesex  Mutual  Fire 
Ins.  Co.  21  Pick.  (Mass.)  B.  162  ;  Stebbins  v.  Globe  Ins.  Co.  2  Hall,  (N.  Y.) 
B.  682 ;  New  York  Gas  Light  Co.  v.  Mechanics  Fire  Ins.  Co.  2  Hall,  (N.  Y.) 
B.  108 ;  Delonguemare  v.  Tradeamens  Ins.  Co.  2  Hall,  (N.  Y.)  R.  589 ; 
Sexton  V.  Montgomery  Mutual  Ins.  Co.  9  Barb.  (N.  Y.)  Sup.  Co.  B.  191 ; 
Lounsbury  v.  Protection  Ins.  Co.  8  (Conn.)  B.  459  ;  Carpenter  v.  Provi- 
dence Washington  Fire  Ins.  Co.  16  Peters,  (U.  S.)  B.  405,  and  S.  C.  4 
How.  (U.  S.)  B.  185  ;  Vale  v.  Phoenix  Ins.  Co.  1  Wash.  (Cir.  Co.)  B.  284  ; 
Satterthwaite  v.  Mutual  Beneficial  Association,  2  Harris,  (Penn.)  R.  898  ; 
Kohne  v.  Ins.  Co.  of  North  America,  1  Wash.  (Cir.  Co.)  B.  158 ;  Gates  v. 
Madison  County  Mutual  Ins.  Co.  1  Seld.  (N.  Y.)  B.  469 ;  Smith  v.  Colum- 
bia Ins.  Co.  5  Harris,  (Penn.)  B.  258. 

9  Neptune  Ins.  o.  Bobinson,  18  G.  &  Johns.  (Md.)  B.  256. 

3  See  antCy  §  152. 

4  Mechanics  Fire  Ins.  Co.  v.  City  of  New  York,  2  Hall,  (N.  Y.)  B.  490  ; 
Saratoga  Mutual  Ins.  Co.  5  Hill,  (N.  Y.)  B.  188 ;  Satterthwaite  v.  Bene- 
ficial Association,  2  Harris,  (Penn.)  B.  803  ;  Stebbins  v.  Globe  Ins.  Co. 
2  Han,  (N.  Y.)  R.  632  ;  Mahon  v.  Mutual  Ins.  Co.  5  Call.  (Ya.)  B.  517  ; 
and  the  authorities  cited  above  ;  Gates  v,  Madison  County  Mutual  Ins.  Co. 
2  Comst.  (N.  Y.)  B.  43  ;  Locke  v.  North  American  Ins.  Co.  13  Mass.  B. 
61-68. 

5  1  Am.  on  Insurance  570 ;  and  see  3  Kent,  Comm.  284,  and  opinion  of 
Story,  J.,  in  McLanahan  v.  Universal  Ins.  Co.  1  Peters,  (U.  S.)  B.  188. 
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§  176.  The  underwriter,  it  is  true,  is  bound  to  know  every 
thing  that  is  ojpen  to  his  inquiry,  and  nothing  need  be  dis- 
closed which  he  waives  being  informed  of.^  The  under- 
writer may  waive  the  information  by  consenting  to  the  in- 
surance in  the  form  that  is  proposed.^  In  Fletcher  r.  Com- 
monwealth Insurance  Company,®  the  court  say,  — "  The 
assured  may  well  be  silent  as  to  various  matters  connected 
with,  or  having  some  relation  to,  the  property  insured,  with- 
out any  prejudice  to  his  insurance ;  provided  that  such  silence 
was  not  intended  to  deceive  or  to  defraud  the  underwriter. 
Aliud  est  celare^  aliud  tacere^  There  is  no  principle  which 
requires  the  assured  to  use  all  accessible  means  of  acquiring 
information,  material  to  the  risk,  up  to  the  last  instant  of  time ; 
and,  therefore,  the  omission  of  the  assured  to  call  at  the  post- 
office,  where  a  letter  was  received  on  the  morning  of  the  day 
the  insurance  was  effected,  containing  material  information, 
did  not  vitiate  the  policy.*  Where  the  assured,  at  the  time 
of  tis  application  for  insurance,  contemplates  erecting  a  new 
building  near  the  one  he  has  got  insured,  and  has  com- 
menced the  preparations  for  such  erection,  and  neglects  to 
notify  the  insurers  of  such  intention,  no  inquiries  having  been 
made  on  the  subject,  and,  after  obtaining  his  insurance, 
erected  such  building,  without  notice  to  the  insurers ;  the 
neglect  to  communicate  such  intention  is  not  such  a  con- 
cealment as  invalidates  the  policy.^  A  change  of  tenants  by 
the  assured,  the  policy  being  silent  on  the  subject^  does  not 


1  The  celebrated  judgment  of  Lord  Mansfield,  in  Carter  v.  Boehm,  8 
Burr,  R.  1408  ;  Am.  on  Ins.  665  ;  Ellis  on  Fire  and  Life  Ins.  88  ;  8  Kent, 
Comm.  854  ;  ^nd  see  Vallance  v.  Dewar,  1  Campb.  K  508,  and  the  cases 
there  cited ;  and  Clark  v.  Manuf.  Ins.  Co.  8  How.  (U.  S.)  R.  285. 

2  2  Duer  on  Ins.  569. 

3  Fletcher  v.  Commonwealth  Ins.  Co.  18  Pick.  (Mass.)  B.  419. 

4  Neptune  Ins.  Co.  v.  Robinson,  11  G.  &  Johns.  (Md.)  R.  256. 

5  Gates  V.  Madison  County  Mutual  Ins.  Co.  1  Seld.  (N.  Y.)  R  469. 
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invalidate  the  policy,  though  the  first  tenant  may  be  a  pru- 
dent, and  the  second  a  grossly  careless  one.^  A  party  asking 
insurance  in  a  mutual  company  whose  by-laws  require  that 
any  other  insurance  upon  the  property  sliould  be  assented  to 
by  them,  and  limit  their  liability  to  a  ratable  share  of  any 
loss,  in  proportion  to  the  whole  amount  insured,  is  not  bound 
to  give  any  details  relating  to  such  insurance,  unless  speci- 
fically required  by  the  by-laws.^  But  when  an  underwriter 
inquires  as  to  the  condition  of  the  property  proposed  to  be 
insured,  its  situation,  &c.  the  applicant  must,  at  his  peril, 
give  a  fair  and  full  answer.^ 

§  177.  As  has  been  already  stated,  in  cases  of  insurance 
against  marine  risks,  it  has  been  considered  that  the  assured 
is  bound,  although  no  inquiry  be  made,  to  disclose  every  fact 
within  his  knowledge  which  is  material  to  the  risk,  and  that 
this  doctrine  is  not  applicable,^in  its  full  extent,  to  fire  poli- 
cies ;  but  yet,  when  the  applicant  for  fire  insurance  is  expli- 
citly called  on  for  information,  he  is  equally  bound  to  make  a 
true  and  full  representation  concerning  all  the  jnatters  brought 
to  his  notice;  and  any  concealment  would  have  the  same 
effect  as  in  the  case  of  marine  risk.*  In  Burritt  v.  Saratoga 
County  Mutual  Fire  Insurance  Company,*  before  referred  to, 
the  court  considered  it  to  be  a  case  in  which  the  materiality 
was  not  open  to  discussion ;  and  the  court  in  that  case  say, — 
"The  plaintiff  was  required  by  the  conditions  annexed  to  the 


1  Gates,  &c.  ubi  sup.    And  see  antCy  §  126. 
.  9  McMahon  v.  Portsmouth  Mutual  Fire  Ins.  Co.  2  Forst.  (N.  H.)  R.  15. 

3  Gates  V.  Madison  Mutual  Ins.  Co.  8  Barb.  (N.  Y.)  Sup.  Co.  R.  78, 
8  Comst.  (N.  Y.)  R.  43  ;  Frost  v.  Saratoga  Mutual  Ins.  Co.  5T)enio,  (N.Y.) 
R.  164. 

4  See  an<e,§  151,174. 

6  Burritt  v.  Saratoga  Countj  Mutual  Ins.  Co.  5  Hill,  (N.  Y.)  R.  188 ;  and 
see  Delonguemare  v.  Tradesmens  Ins.  Co.  2  Hall,  (N.  Y.)  R.  589 ;  Gates  v. 
Madison  County  Mutual  Ins.  Co.  Seld.  (N.  Y.)  R.  469. 
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policy,  and  by  the  printed  form  of  application,  which  he  used, 
to  give  the  information  which  he  withheld ;  and  it  was  one  of 
the  conditions  of  insurance,  ^that  if  he  should  make  a/ny  mis- 
representation or  concealment  in  the  application,  the  policy 
should  be  void  and  of  no  effect.'  Nothing  is  said  about 
fraud ;  but  any  concealment  in  the  application  avoids  the 
policy."  ^  This  doctrine  was  applied  in  a  case  in  which  the 
plaintiff  was  directiy  called  upon  to  state  the  relative  situa- 
tion  of  the  building  insured  as  to  "  all  other  buildings  within 
the  distance  of  ten  rods^^  and  that  any  misrepresentation  or 
concealment  would  avoid  the  policy.  The  applicant  omitted 
to  state  several  buildings  which  stood  within  that  distance, 
and  among  the  number,  one  far  more  hazardous  than  that  to 
which  the  policy  applied.  It  was  held,  that  the  omission, 
however  innocent,  was  fatal  to  the  policy,  whether  material 
or  immaterial  to  the  risk.  The  call  of  the  insurers,  in  this 
case,  upon  the  assured,  was  direct,  dear,  and  specific,  requir- 
ing him  to  state  the  relative  situation  of  his  tenement ;  and 
the  answer  to  the  call  was  a  concealment  and  suppression  of 
the  fact  by  the  applicant,  of  the  existence  of  a  barn  within 
that  prescribed  distance,  which  must  have  been  known  to 
him.  On  these  grounds,  it  was  held  in  another  case,  that 
where  the  conditions,  which  were  made  a  part  of  the  policy, 
declared  that  all  applications  for  insurance  must  be  in  writ- 
iilg,  and  must  state  the  relative  situation  of  the  property  as 
to  other  buildings,  and  the  distance  from  eachj  if  less  than  ten 
rods ;  and  the  printed  application  was  so  filled  up  as  not  to 
show  the  distance  of  other  buildings  from  the  insured  pro- 
perty, though  there  was  one  within  ten  rods^  it  was  held  that 
the  assured  could  not  recover.^ 

§  178.  But  where  an  application  for  an  insurance,  referred 


1  Burritt  V.  Saratoga  Coanty  Mutual  Ins.  Co.  0  Hill,  (N.  Y.)  B.  on  p.  193, 
Bronson,  J.;  and  see  Amer.  Lead.  Cases,  458. 
9  Jennings  v.  Chenango  County  Mutual  Ins.  Co.  2  Denio,  (N.  Y.)  B.  75. 
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to  in  the  policy  as  forming  part  thereof,  the  marginal  in- 
quiry in  relation  to  the  premises  was  in  these  words :  "  How 
boundedy  and  distance  from  other  buUdings^  if  less  than  ten 
rods^^  and  the  answer  states  the  nearest  building  on  the  seve- 
ral sides  of  the  insured  premises,  but  does  not  state  all  the 
buildings  within  ten  rods ;  it  was  held,  that  such  an  answer 
was  not  a  warranty  that  there  were  no  other  buildings  within 
that  distance  than  those  mentioned.     It  is  the  feature  of  this 
case  which  distinguished  it  from  the  two  immediately  pre- 
ceding, (the  decisions  in  which  are  right,)  that  the  inquiry 
was  widely  different     It  simply  required  a  statement  of  the 
distance  (of  the  tenements)  from  other  buildings,  "if  less 
than  ten  rods  ;  "  not  calling  for  the  distance  from  all  or  from 
each  of  the  buildings  within  the  ten  rods,  but  grouping  them 
together,  and  asking  for  the  distance  from  other  buildings 
collectively.    "When,"  said  Mr.  Justice  Jones,  "the  insurers 
inquired  of  the  plaintiffs  in  error,  what  the  distance  was  of 
the  tenements  offered  for  insurance,  from  other  buildings,  if 
less  than  ten  rods,  would  not,  or  might  not,  the  plaintiffs 
understand  that  the  information  sought  of  them  was,  how 
near  the  buildings  in  each   direction  approached  to  them  ? 
That  these  assured  did  understand  the  call  in  that  light  is 
obvious.     The  answer  shows  it     And  that  answer  is  an  apt 
response,  and  makes  a  full  communication  of  the  information 
asked  for  in  that  sense  of  the  call.    The  statement  was  intel- 
ligible and  clear.     It  stated  the  distance  of  their  tenements 
from  the  buildings  nearest  thereto  in  every  direction.     The 
very  term,  nearest,  used  by  them,  implied  that  there  were  or 
might  be  other  buildings  more  remote,  but  within  the  range 
of  twelve  rods.     The  insurers  were  satisfied  with  the  com- 
munication, and  accepted  it  as  sufficient.     If  the  object  and 
intention  of  their  inquiry  and  call  for  information  had  been  a 
full  statement  and  communication  to  them  of  all  the  build- 
ings within  the  ten  rod  circuit,  and  the  distance  of  the  appli- 
cant's from  each  of  them,  would  they  not  have  called  for  an 
explanation,  and  further  answer,  as  they  must  have  seen  that 
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the  nearest  buildings  were  given,  and  that  these  were  not 
stated  to  be  the  whole."  ^  The  opinion  of  Judge  Jones  was 
unanimously  concurred  in  by  the  whole  court,  and  has  been 
held  by  the  court  to  be  law,  in  Masters  v.  Madison  County 
Mutual  Insurance  Company.^ 

§  179.  If  the  conditions,  which  are  made  a  part  of  the 
policy^  declare  that  all  applications  for  insurance  must  be  in 
writing,  and  must  state  the  relative  situation  of  the  property 
as  to  other  buildings,  and  the  distance  from  each,  if  less  than 
a  certain  specified  distance,  and  the  printed  application  is  so 
filled  up  as  not  to  show  the  distance  of  other  buildings  from 
the  insured  property,  though  there  is  one  within  the  distance 
specified,  the  assured  cannot  recover.^  The  conditions  an- 
nexed to  a  policy  issued  by  a  mutual  insurance  company, 
after  providing  that  all  applications  for  insurance  should  be 
in  writing,  according  to  the  printed  forms  prepared  by  the 
company,  further  provided,  that  the  application  should  state 
the  relative  situation  of  the  building  insured  in  respect  to  all 
other  buildings  standing  within  ten  rods^  and  that  any  mis- 
representation or  concealment  should  avoid  the  policy.  .  The 
printed  form  of  application  prepared  By  the  company,  and 
used  by  the  assured,  contained  a  note  in  the  margin,  thus, — 
^^Relative  situation  as  to  other  buildings^  distance  from  each 
other  less  than  ten  rods;^*  and  in  the  blank  opposite  to  this, 
the  assured  inserted  a  description  of  five  buildings  which 
stood  within  the  distance  specified,  but  omitted  to  mention 
several  others  standing  within  the  same  distance.     It  was 


1  Gates  V.  Madison  Mutual  Ins.  Co.  2  Comst.  (N.  Y.)  B.  43,  OYerruling 
the  decision  in  8  Barb.  Sup.  Co.  R.  78. 

2  Masters  r.  Madison  County  Mutual  Ins.  Co.  11  Barb.  (N.  Y.)  Sup.  Co. 
R.  624,  overruling  the  case  of  Gates  v.  The  same  defendants,  3  Barb.  (N.  Y.) 
Sup.  Co.  R.  78 ;  and  see  Kennedy  o.  St.  Lawrence  County  Mutual  Ins.  Co. 
10  Barb.  Sup.  Co.  B.  285 ;  Gates  v.  Madison  County  Mutual  Ins.  Co.  1  Seld. 
(N.  Y.)  R.  469. 

3  Jennings  v,  Chenango  County  Mutual  Ins.  Co.  2  Denio,  (N.  Y.)  R.  76. 

21 
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held,  that  the  omission,  however  innocent,  was  fatal  to  the 
policy ;  and  this,  whether  material  to  the  risk  or  not  It  was 
no  answer  for  the  assulred  to  say,  that  the  error  or  suppres- 
sion  was  the  result  of  accident,  forgetfulness,  or  inadvertence. 
It  is  enough,  that  the  insurer  has  been  misled,  and  been  in- 
duced to  enter  into  a  contract,  which,  upon  full  information, 
he  would  either  have  declined,  or  would  have  made  on  differ- 
ent  terms.^ 

§  180.  If  the  defence  is,  that  the  application  does  not  men- 
tion all  the  buildings  standing  within  a  certain  number  of 
rods  of  the  building  insured,  agreeably  to  a  condition  to  that 
effect  annexed  to  the  policy,  the  condition  will  be  considered 
to  relate  exclusively  to  insurance  upon  buildings^  and,  there- 
fore, to  furnish  no  grounds  of  defence  to  the  plaintiff's  claim 
respecting  the  personal  property^  covered  by  the  policy;  it 
would  be  absurd  and  unintelligible  when  applied  to  personal 
property .2  Where,  in  the  application  for  insurance  on  per- 
sonal property,  which  application  was  annexed  to  the  policy 
issued,  and  was  referred  to  therein,  and  made  a  part  thereof, 
opposite  to  the  usual  printed  inquiries  "where  situated,  and 
relative  situation  as  to  other  buildings,  distance  from  each  if 
less  than  ten  rods,*'  was  written  a  description  of  several  build- 
ings standing  within  ten  rods  of  the  one  in  which  the  goods 
insured  were,  but  several  other  buildings  within  that  distance 
were  not  mentioned ;  it  was  held,  that  had  this  been  an  in- 
suratTce  on  buildings,  the  statement  in  the  application,  as  to 
distance  from  the  other  buildings,  would  have  been  a  war- 
ranty ;  and  that  if  a  different  rule  prevails  in  respect  to  per- 
sonal property,  in  any  case,  such  rule  cannot  apply  where 
personal  property  only  is  mentioned.^ 


I  Burritt  v.  Saratoga  County  Mutoal  Fire  Ins.  Co.  0  Hill,  (N.  Y.)  R.  188. 
9  French  v.  Chenango  County  Mutual  Ins.  Co.  7  Hill,  (N.  Y.)  R.  122. 
8  Sexton  V,  Montgomery  County-  Mutual  Ins.  Co.  9  Barb.  (N.  Y.)  Sup.  Co. 
B.  191 ;  and  see  Stebbins  v.  Globe  Ins.  Co.  2  Hall,  (N.  Y.)  B.  632. 
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§  181.  By  the  Supreme  Court  of  Pennsylvania,  it  was 
held,  that  where  the  constitution  and  by-laws  of  a  mutual 
fire  insurance  company  do  not  require  from  any  applicant  for 
insurance  a  statement  as  to  the  condition  of  the  property 
designed  to  be  insured ;  but  where  the  by-laws  provide  for  a 
survey  at  the  instance  of  the  company,  the  policy  is  not  void 
by  reason  of  omission  on  the  part  of  the  assured,  to  state  a 
fact  material  to  the  risk,  where  no  inquiry  is  made  of  him  on 
the  subject.' 


1  Satterihwaith  v.  Mutual  Beneficial  Institution,  2  Harris,  (Penn.)  R  893. 
In  this  case  the  court  saj, — "  The  mere  omission  by  the  plaintiffs,  when  they 
made  their  application  to  insure  grain  in  the  mill,  to  return  the  corn-kiln,  or 
to  say  any  thing  about  it,  when  it  is  well  known  that  there  are  corn-kilns 
attached  to  half  or  more  of  the  grist  and  merchant  mills,  would  not  excuse 
the  officers  of  the  company,  who  neglected  inquiry,  from  gross  negligence. 
No  men  of  common  prudence  would  grant  a  policy  on  the  grain  in  a  grist  or 
merchant  mill,  without  inquiring  into  its  situation,  and  the  situation  of  the 
adjacent  buildings.  As  regards  this  mutual  insurance  company,  under  the 
rules  and  regulations,  the  evidence  would  have  been  irrelevant."  That  the 
governing  principle  and  object  of  mutual  insurance  companies  is  to  share 
each  other's  losses  for  the  general  weal,  the  court,  in  this  case,  cite  Susque- 
hanna Ins.  Co.  V.  Perrine,  7  Watts  &  S.  (Penn.)  R.  848,  and  Rhinehart  v, 
Alleghatfy  Mutual  Ins.  Co.  1  Ban*.  (Penn.)  B.  859.  See,  as  to  mutual  insur- 
ance companies,  ante,  ^  10,  p.  45,  and  §  146,  p.  176. 
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CHAPTER  VIII. 

MISBEPRESENTATION  AND  C0NGEALME17T  OF  THE  INTEREST  OF 

THE  ASSURED. 

§  182.  We  have  already  shewn  it  to  be  abundantly  well 
settled,  that  an  insurance  effected  against  loss  by  fire,  will 
entitle  the  assured,  in  case  of  loss,  to  recover  upon  the  proof 
of  any  interest  in  the  subject-matter  insured,  however  indi- 
rect ;  and  it  has  likewise  been  made  to  appear,  that  it  is  in 
general  suiSicient  if  the  subject-matter  of  the  insurance,  and 
the  nature  of  the  risk  are  set  forth  in  the  policy,  without  any 
representation  of  the  nature  or  character  of  the  interest  for 
which  the  insurance  is  intended  as  a  protection.^  The  usual 
mode  of  application  for  insurance  upon  a  building  specified, 
(unless  to  a  mutual  insurance  company,)  is  without  any 
statement  of  the  nature  or  extent  of  the  applicant's  interest.* 

§  183.  An  assured,  in  his  application  for  insurance  on  a 
house  against  fire,  stated  it  to  be  his  own  property ;  but  no 
inquiry  was  made  by  the  insurers  as  to  the  state  of  his  title ; 
and  although  the  house  had  been  mortgaged,  and  the  equity 
of  redemption  had  been  seized  on  execution,  it  was  held,  that 
these  circumstances  were  not  material  to  the  risk,  and  that 
the  statement  in  the  application  was  not  material  to  the  risk. 
Judge  Wilde,  in  giving  the  judgment  of  the  court,  said, — 
<'  The  principal  objection  on  which  the  defendant's  counsel 


1  See  anit^  Chap.  IV. 

2  Niblo  y.  North  American  Fire  Ina.  Co.  1  Sand.  (N.  Y.)  Sup.  Co.  R.  551 ; 
Catron  v.  Tennessee  Ins.  Co.  6  Humph.  (Tenn.)  B.  177 ;  1  Phil,  on  Ins.  854, 
8d  ed.;  Brown  v.  Williams,  15  Shep.  (Me.)  B.  252;  Smith  v.  Bowditch, 
6  Cnsh.  (Mass.)  B.  448. 
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rely,  is  that  the  plaintiff  did  not  make  a  fall  and  fair  disclos- 
tire  of  his  interest,  and  that  there  was  such  a  concealment  as 
vitiated  the  policy.  Undoubtedly,  the  plaintiff  was  botind  to 
make  a  fall  and  true  exposition  of  all  the  facts  and  circum- 
stances relating  to  the  condition,  situation,  and  value  of  the 
property  insured,  and  to  disclose  his  interest  therein  so  far  as 
was  material  to  the  risk.  But  we  do  not  perceive  how  the 
encumbrances  on  the  plaintiff's  property  could  be  considered 
as  material  to  the  risk.  The  destruction  of  the  house  did  not 
extinguish  the  mortgage  debts,  so  that  he  was  interested  to 
the  full  amount  of  the  value  of  the  property  insured.  S  was 
not  necessary  to  specify  in  the  policy  that  the  property  was 
under  wxyrtgageP  ^  Where  the  fact  of  a  pending  litigation 
affecting  premises  insured,  was  not  communicated  to  the 
insurer  by  the  assured,  at  the  time  of  executing  the  policy, 
it  was  held,  that  the  omission  to  disclose  did  not  vitiate  the 
policy.2 

§  184.  In  Fletcher  v.  Commonwealth  Insurance  Ck)m- 
pany,^  the  action  was  brought  on  a  policy  of  insurance 
effected  by  the  plaintiff  for  a  certain  amount  on  his  store, 
and  a  certain  amount  of  his  stock  in  trade,  contained  in  his 
store.  One  B.  owned  the  land  on  which  the  store  had  been 
placed,  and  he  had  agreed  that  the  plaintiff  might  move  the 
store  on  to  the  land  and  keep  it  there,  paying  an  annual  rent 
for  five  years,  unless  B.  should  request  him  to  remove  it,  in 
which  case  he  should  have  six  months'  notice ;  and  there  was 
no  writing  between  him  and  the  plaintiff  in  relation  to  the 
store  or  the  land.  Upon  this  evidence,  it  was  contended, 
that  facts  material  to  the  risk  had  been  suppressed^  and  that 
thereby  the  policy  was  rendered  void.  The  court,  in  giving 
judgment,  said, —  "Now  the  evidence  is,  that  the  plaintiff 


^  Strong  V.  Mannf.  Ins.  Ca  10  Pick.  (Mass.)  R.  40,  and  cited  ante,  §  58. 
9  Hill  V.  La  Fayette  Ins.  Co.  2  Gibbs,  (Mich.)  B.  476. 
3  Fletcher  v.  Commonwealth  Ins,  Ca  18  Pick.  (Mass.)  B.  419. 

21  • 
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did  not  say  whether  he  owned  the  land  or  not ;  and  it*  is  not 
in  our  power  to  see  how  that  varied  the  risk  which  the  de- 
fendants insured  against  firet  It  would  have  been  just  as 
material  to  have  stated  on  which  side,  east  or  west,  of  the 
street,  the  house  stood ;  whether  it  were  painted  or  not/' 
The  court,  furthermore  said, — "that  enough  was  truly  repre- 

• 

sented  to  put  the  defendants  upon  their  inquiries  for  more."  ^ 

§  185.  It  has  been  well-settled,  in  the  State  of  New  York, 
both  as  regards  marine  insurances  and  insurances  against 
fire,  that  the  nature  or  amount  of  the  interest,  held  by  the 
assured  in  the  property  at  risk,  need  not  be  communicated  to 
the  insurer.  The  subject  came  before  the  Supreme  XUourt  of 
•that  State  in  the  case  of  Tyler  v.  The  Etna  Fire  Insurance 
Company.  The  insurance  had  been  effected  by  a  party  in 
possession  of  the  premises,  as  vendees  under  articles  of  agree- 
ment,  on  which  a  considerable  portion  of  the  purchase-money 
was  unpaid ;  and  it  appeared  that,  in  applying  to  the  defend- 
ants, he  had  held  himself  out  as  owner  of  the  premises,  with- 
out disclosing  the  real  nature  of  his  title.  This  w*as  relied  on 
at  the  trial  as  being  a  material  misrepresentation,  and  one 
which,  therefore,  avoided  the  policy.  But  the  court  held 
otherwise.* 

§  186.  A  different  view  has  however  been  taken  of  this  sub- 
ject by  the  Supreme  Court  of  the  United  States,  who  have 
held,  that  although  a  special  or  limited  interest  in  the  property 
insured  will  be  covered  by  general  words  of  insurance,^  yet 
that  a  full  representation  must  be  made  of  the  actual  circum- 


1  Fletcher  v.  Commonwealth  Ins.  Co.  18  Pick.  (Mass*)  R.  419 ;  and  see 
ante,  §  152,  6^  seq.,  as  to  materiality  of  concealment. 

2  Tyler  V.  Etna  Fire  Ins.  Co.  12  Wend,  (N.  Y.)  R.  607,  and  16  Wend.  R. 
385 ;  and  Niblo  v.  North  American  Fire  Ins.  Co.  1  Sand.  (N.  Y.)  Sap.  Co. 
R.551. 

3  See  2  Amer.  Lead.  Cases,  and  anie^  Chap.  IV. 
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stances  of  the  case,  and  of  the  relation  which  the  assured 
really  holds  to  the  premises ;  ^  and  to  the  same  effect  is  Car- 
penter V,  Providence  Washington  Insurance  Company.^  Bat 
these  decisions  have  been  regarded  as  being  opposed  to  the 
predominating  weight  of  authority.^ 


1  Columbian  Ins.  Co.  v.  Lawrence,  2  Biters,  (U.  S.)  R.  25.  The  material 
qiiestion  in  this  case  was, —  did  the  offer  for  inaarance  state  the  interest  of 
the  assured  in  the  property  to  be  insured  ?  The  offer  described  the  property 
as  belonging  to  L.  &  P.;  and  stated  it,  afterwards,  their  stone  mill;  without, 
anj  qualifying  terms  which  would  lead  the  mind  to  suspect  that  their  title 
was  not  complete  and  absolute.  The  insurers  were  made  to  believe  that  the 
interest  of  the  assured  was  of  this  character.  But  instead  of  such  an  estate 
in  the  property  as*  the  representation  justified  the  insurers  in  expecting,  the 
evidence  disclosed,  that  the  assured  had  only  one  half  of  one  third,  under  a 
lease  for  three  lives,  renewable  forever,  and  one  half  of  the  other  two  thirds 
as  mortgagees ;  that  the  other  moiety  was  held  under  a  contract,  the  terms 
of  which  had  not  been  complied  with;  and  which,  if  complied  with,  would 
give  them  a  title  to  two  thirds  of  that  moiety  only  as  mortgagees.  The  court 
were  of  opinion,  that  so  precarious  a  title,  depending  for  its  continuance  on 
events  which  niight,  or  might  not,  happen,  was  not  such  a  title  as  was  de- 
scribed in  the  offer. 

9  Carpenter  t;.  Providence  Washington  Ins.  Ca  16  Peters,  (U.  S.)  R.  470, 
495.  The  same  general  ground  was  taken  in  the  case  of  Howell  v.  Cincin- 
nati Ins.  Co.  7  Ohio  R.  286,  2  Amer.  Lead.  Cases,  457. 

3  1  Phillips  on  Ins.  3d  ed.  855^  and  2  Amer.  Lead.  Cases,  ubi  sup.  The 
learned  and  laborious  authors  of  this  work,  after  an  elaborate  review  of  the 
authorities,  arrive  at  the  conclusion,  that, — "since  under  the  course  of  busi- 
ness in  this  country  and  in  England,  which  m#t  be  taken  as  conclusive  on 
the  question  of  practical  convenience,  insurance  is  effected  by  a  general  de- 
signation of  the  property  insured,  and  the  averment  and  proof  of  interest 
are  confined  to  the  declaration  and  evidence,  there  can  be  little  substantial 
ground  for  enforcing  on  the  insured  a  minuteness  of  statement  as  to  the  real 
nature  of  his  relation  to  the  property,  which  is  wholly  at  variance  with  the 
generality  of  the  contract  The  description  contained  in  the  policy,  of  the 
nature  of  the  risk,  is  sufficient  to  limit  the  liability  of  the  insurer  to  making 
compensation  for  such  injuries  as  may  affect  the  subject-matter  insured. 
The  precise  interest  of  the  assured,  or  the  manner  in  which  he  is  affected, 
by  the  happening  of  the  contingencies  provided  agunst  in  the  policy,  can 
only  come  in  question  for  the  purpose  of  establishing  the  right  of  recovery 
after  the  loss  has  happened." 
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§  187.  It  is  clearly  well  settled,  as  stated  by  Mr.  Phillips,^ 
that  if  the  title  is  inquired  abouty  a  substantially  correct  state- 
ment of  it  must  be  made,  or  the  policy  will  be  void.'  This  is 
on  the  ground,  that  an  inquiry  will  make  a  fact  material 
which  otherwise  would  not  be  so;  the  applicant  for- insur- 
ance will  be  answerable,  if,  upon  inquiry  as  to  interest,  he 
omits  fairly  to  disclose,  or  represents  without  substantial 
accuracy.  The  court,  in  giving  judgment  in  the  case  of 
Strong  r.  Manufacturers  Insurance  Company,*  say,  —  "If,  in 
the  opinion  of  the  underwriters,  it  was  important  and  mate- 
rial to  the  risk,  to  ascertain  the  nature  of  the  interest  intended 
to  be  protected  by  the  policy,  it  must  be  presumed  that  they 
would  have  inserted,  in  the  form  of  the  application,  an  inter- 
rogatory, so  as  to  elicit  the  proper  information.  There  being 
no  such  interrogatory,  and  no  such  information  being  re- 
quired in  any  case  as  to  similar  risks,  the  plaintiff  had  every 
reason  to  infer,  that  the  state  of  his  title  was  not  deemed 
material  to  the  risk,  and  was  not  required  by  the  underwrit- 
ers to  be  ascertained."  ^  So  that  if  such  a  representation  of 
title  were  necessary  in  a  marine  risk,  it  would  be  deemed  as 
dispensed  with,  by  the  underwriters,  under  the  circumstances." 
The  assured,  unless  inquired  of,  need  not  state  that  his  inte- 
rest is  an  undivided  moiety  belonging  to  his  wife,  in  which 


1  1  Phil,  on  Ins.  (8d  ed.)  354 ;  and  see  ante,  Chap.  VI.  §  152,  and  Chap.  VIL 
Locke  V.  North  American  ||8.  Co.  18  Mass.  R.  97.  See  Higgmson  v.  Dale, 
Ibid.  96. 

« Ibid.,  and  Niblo  v.  North  American  Fire  Ins.  Co.  1  Sand.  (N.  Y.)  Sap. 
Co.  R.  651. 

3  Strong  V.  Manufactoren  Ins.  Co.  10  Pick.  (Mass.)  R  44. 

4  In  this  case  the  assured,  in  his  application  for  insurance  on  a  house, 
stated  it  to  be  his  own  property ;  but  no  inquiry  was  made  by  the  under- 
writers as  to  the  state  of  hb  title.  The  house  in  fact  had  been  mortgaged, 
and  the  equity  of  redemption  had  been  seized  on  execution ;  and  it  was  held 
by  the  court,  that  these  circumstances  were  not  material  to  the  risk,  and  that 
the  statement  in  the  application  was  not  a  misrepresentation.  See  ante,  §  58, 
p.  100 ;  and  see  Fletcher  v.  Commonwealth  Ins.  Co.  18  Pick.  (Mass.)  R.  419, 
and  cited  ante,  §  184. 
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he  has  a  life-interest.^  In  marine  insurance,  circumstances 
affecting  the  seaworthiness  of  the  ship,  need  not  be  disclosed 
in  the  first  instance  by  the  assured,  but  he  must  make  a  true 
representation  of  facts  in  reply  to  the  inquiries  of  the  insurer.^ 

§  188.  Where  a  mutual  fire  insurance  company  are  enti- 
tled to  the  lien  on  all  property  insured  by  them,  and  where 
one  of  the  conditions  is,  that  if  the  representations  made  by 
the  applicant  for  insurance,  is  materially  false,  the  policy 
should  not  cover  the  loss ;  it  will  operate  as  a  fraud  upon  the 
members  of  the  company,  if  the  applicant  calls  the  property 
proposed  to  be  insured  his  own,  and  thereupon  obtains  an 
insurance  of  it.  The  misrepresentation  is  materially  untrue, 
inasmuch  as  each  member  of  the  company  is  interested  in 
having  such  a  security,  from  every  other  member,  as  will 
insure  the  payment  of  his  proportion  of  any  losses  occur- 
ring during  their  mutual  membership ;  for  if  an  assessment  of 
one  should  fail  to  be  collected,  it  must  be  assessed  upon  the 
others.^  In  Egan  v.  Mutual  Insurance  Company,^  the  de- 
fendants, on  the  trial,  offered  to  prove  that  several  judgments 


1  Delathj  v.  Memphis  Ins.  Co.  8  Humph.  (Tenn.)  B.  624 ;  Franklin  Ins. 
Ca  V.  Drake,  cited  antCf  §  64. 
9  1  Phil,  on  Ins.  823.     See  ante,  §  144. 

3  So  expressly  held  in  Brown  v.  Williams,  15  Shep.  (Me.)  R.  252;  and 
see  Masters  v.  Madison  County  Mutual  Ins.  Co.  11  Barb.  (N.  Y.)  Sup.  Co. 
R.  624;  Houghton  v.  Manufacturers  Mutual  Fire  Ins.  Co.  8  Mete.  (Mass.) 
R.  114 ;  Leatherers  and  Farmers  Mutual  Ins.  Co.  4  Frost,  (N.  Hamp.)  R. 
428.  In  Kentucky,  the  Louisyille  Insurance  Company,  under  their  charter, 
may  insure  estate  held  by  fee-simple  title,  or  any  less  estate,  but  the  nature 
and  extent  of  the  estate  of  the  insured  interest  is  explicitly  declared  by  the 
charter,  and  must  be  set  forth  fully  and  fairly  in  the  policy,  together  with  every 
encumbrance  calculated  to  affect  that  interest ;  otherwise  the  policy  to  be 
invalid.  Additon  v.  Louisville  Ins.  Co.  7  B.  Monroe,  (Ky.)  R.  470.  A  policy 
of  insurance  effected  on  a  house  by  oneiiaving  only  a  leasehold  estate  therein, 
is  void,  whether  the  concealment  was  by  design  .or  mistake.  Mutual  Assur- 
ance Co.  V.  Mahon,  5  Call,  (Va.)  R.  51 7.  As  to  mutual  insurance  companies, 
see  ante,  §  10,  p.  45,  and  §  146, 181 ;  and  post,  Chap.  XXI. 

4  Egan  V,  Mutual  Ins.  Ca  5  Denio,  (N.  Y.)  R.  826. 
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were  rendered  against  the  assured  after  the  making  of  the 
policy,  and  before  the  fire,  and  which  became  liens  on  the 
house  which  was  burned ;  the  application  above  referred  to, 
declaring,  th^t  if  the  assured  should  suffer  a  judgment  which 
should  be  a  lien  on  the  insured  premises,  without  communi- 
cating to  the  insurers,  the  policy  should  be  void.  It  was  held, 
that  the  policy  was  an  express  warranty,  and  the  contract 
having  been  broken  the  policy  was  held  to  be  void. 

188  a.  The  relation,  in  fact,  of  an  assured  by  a  mutual  in- 
surance company  to  the  company,  presupposes  that  he  is  the 
owner,  or  has  a  real  or  substantial  proprietary  interest  in  the 
estate  insured ;  and  that  the  company  have  a  right  to  look 
not  only  to  his  personal  obligation,  but  to  the  collateral  secu- 
rity of  a  real  lien  on  the  property,  for  the  performance  of  the 
mutual  duties,  which  are  the  consideration  of  his  own  in- 
demnity.^ An  applicant  for  insurance,  in  his  application  to 
such  a  company,  in  answer  to  a  question  from  the  company 
whether  the  premises  were  incumbered,  by  what,  and  to  what 
amount,  stated  that  they  were  mortgaged  for  $2,000  advanced 
to  him  by  one  L.  In  point  of  fact,  he  (the  applicant)  had  no 
legal  title  to  the  premises,  but  only  a  bond  from  L.  to  con- 
vey the  same  to  him,  on  his  giving  a  mortgage  for  $2,000 
advanced  to  him  by  L.  to  build  with,  and  for  the  additional 
sum  of  $1,800,  the  price  of  the  land :  and  the  company  issued 
a  policy  to  the  applicant  "  on  his  dwelling-house,"  made  in 
express  terms  subject  to  the  lien  established  by  law  on  the 
interest  of  the  assured  in  the  buildings  covered  by  the  policy, 
and  the  land  under  the  same ;  and  <'  payable,  in  case  of  loss, 
to  L.,  mortgagee."  It  was  held,  that  the  misrepresentation 
in  the  application  avoided  the  policy,  although  the  applica- 
tion was  drawn  up  by  an  agent  and  director  of  the  insurance 
company,  and  the  statement  was  attributable  to  misappre- 


i  As  laid  down  bj  Shaw,  C.  J.,  in  Lowell  v.  Middlesex  Mutual  Fire  Ins. 
Co.  8  Cush.  (Mass.)  B.  127. 
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hension.^  In  policies  given  by  the  Kentucky  and  Louisville 
Insurance  Company  there  must  be  set  forth  the  nature  and 
extent  of  the  interest  of  the  assured  in  the  property  insured, 
together  with  every  circumstance  calculated  to  affect  that  inte- 
rest ;  otherwise  the  policy  will  be  invalid.^ 

§  189.  In  the  case  of  Smith  v.  Bowditch  Mutual  Fire 
Insurance  Company,  in  Massachusetts,'  the  defect  in  the 
plaintiff's  claim  was  this :  At  the  time  of  the  insurance,  the 
assured  had  no  legal  title  to  the  property  described  in  the 
policy.  He  had  formerly  owned  and  mortgaged  it ;  but  the 
mortgage  had  been  foreclosed,  and  he  had  only  a  bond  for 
reconveyance  of  it  on  certain  conditions.  The  policy  having 
been  made,  in  terms,  subject  to  the  provisions  and  conditions 
of  the  charter  and  by-laws  of  the  company,  it  was  held  that 
it  legally  adopted  and  embodied  those  provisions  and  condi- 
tions, as  a  part  of  the  contract,  to  the  same  effect  as  if  they 
had  been  set  forth  at  large  in  the  policy.  It  was  argued,  in 
behalf  of  the  plaintiff,  that  the  person  having  an  insurable 
interest  may  represent  the  property  as  his  own,  and  is  not 
bound  to  state  that  his  interest  is  a  qualified  one,^  unless 
inquiries  are  made  on  the  subject  By  Metcalf,  J.,  —  "The 
present  defendants  are  a  mutual  insurance  company,  entitled 
by  law  to  a  lien  on  the  buildings  insured  by  them,  and  the 
land  under  the  same ;  and  in  the  case  at  bar  they  relied  on 
that  lien  as  their  policy  expressly  avers.  In  the  case  of 
Brown  v.  Williams,^  the  principles,  on  which  we  decide  this 
case,  were  distinctly  recognized  and  affirmed.  The  assured, 
in  that  case,  applied  to  a  mutual  insurance  company,  and 
stated  in  bis  application  for  insurance,  and  in  answer  to  the 


1  Lowell,  &c.,  vhi  sup, 

'  Addison  v.  Kentucky  and  Loaisville  Ins.  Co.  7  B.  Mon.  (Ky.)  B.  473. 

9  Smith  V.  Bowditch  Mutual  Fire  loB.  Co.  6  Cush.  (Mass.)  B.  448. 

4  See  anUf  Chap.  IV. 

8  Brown  V.  Williams,  15  Shep.  (M«.)  252;  and  see  ante,  §  188. 
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question,  <  Who  ia  the  owner  of  the  building?'  that  Ac  was 
the  owner.  In  fact,  he  was  not  the  owner  of  the  building, 
but  had,  like  the  assured  in  this  case,  a  bond  for  a  convey- 
ance thereof  to  him,  on  his  performing  certain  conditions. 
Whitman,  C.  J.,  said,  —  "It  is  true  that  an  equitable  interest 
may  be  the  subject  of  an  insurance ;  and,  in  policies  obtained 
at  the  common  offices  for  the  purpose,  it  need  not  be  de- 
scribed as  such.  But  at  mutual  insurance  offices,  it  must 
necessarily  be  otherwise,  when  a  lien  in  behalf  of  all  con- 
cerned is  to  be  created.  It  then  becomes  material  that  the 
company  should  be  apprised  of  the  true  state  of  the  owner- 
ship of  the  property  insured.  It  will  operate  as  2l  fraud  upon 
the  members  of  the  company,  if  the  applicant  calls  the  pro- 
perty, proposed  to  be  insured,  his^  and  thereupon  obtains 
insurance,  when  in  fact  he  has  but  a  contingent  interest  in  it." 
In  Mahon  v.  Mutual  Assurance  Company,  in  Virginia,^  the 
plaintiff  filed  a  bill  in  chancery,  stating,  that  he  leased  an 
unimproved  lot  of  land  in  Norfolk  for  ten  years,  and  was  to 
be  at  liberty  to  remove  the  houses  he  might  erect  on  it ;  that 
kind  of  lease  being  usual  in  Norfolk.  The  plaintiff  had  built 
upon  the  premises,  and  insured  the  buildings  in  the  office  of 
the  aforesaid  company,  which  were  afterwards  accidentally 
burnt.  The  answer  to  the  bill,  praying  for  a  decree  for  pay- 
ment of  the  sum  insured,  admitted  that  the  buildings  were 
insured,  but  denied  notice  of  the  lease  ;  and  insisted,  that  no 
other  than  fee-simple  tenements  were  insurable  in  their  office. 
The  court,  in  delivering  their  resolution,  said, — "  That  the 
appellee  having  only  a  temporary  estate,  and  interest  for  a 
term  of  years  in  the  land  whereon  the  house  insured  by  him 
stood,  and  not  having  disclosed  his  true  title  and  real  interest 
in  the  said  land^  fully  and  fairly^  in  the  declaration  he  made 
of  it  to  the  applicants,  at  the  time  they  insured  the  said  house, 
as  he  ought  to  have  done,  his  case  comes  within  the  rule 
respecting  concealment  or  misrepresentation;  and  whether 


^  Mahon  v.  Mutual  Assur.  Co.  5  Call,  (Va.)  B.  517. 
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done  by  design  or  mistake,  renders  his  contract  with  the  in- 
surers null  and  void  ;  especially  as  by  the  constitution,  rules, 
and  regulations  of  the  society,  formed  by  the  insurers  in  this 
case,  the  assurance  was  mutual,  and  the  assured  bound  to 
pay  a  share,  according  to  the  sum  insured,  of  all  losses  sus- 
tained by  any  of  the  insurers  and  partners  in  the  insurance 
company ;  and  the  property  of  each  person  so  insured,  being 
bound  for  such  payment,  ought  to  be  as  permanent  as  the 
property  of  the  others  to  answer  such  losses  ;  or,  if  not  so 
permanent,  at  least,  should  be  known  to  the  company  before 
insurance  thereof  made.''  ^ 

§  190.  As  to  the  dependence  of  the  liability  upon  the  sta- 
tute creating  a  mutual  insurance  company,  and  its  by-laws, 
there  is  the  case  of  Holmes  y.  Charlestown  Mutual  Fire  In- 
surance Company,  in  Massachusetts.^  In  this  case,  there 
was  an  application  against  loss  of  a  meeting-house  and  its 
fixtures,  to  a  mutual  fire  insurance  company,  that  could  not 
by  statute  and  its  own  by-laws,  insure  upon  any  building  an 
amount  exceeding  three  fourths  of  the  value  thereof;  and  in 
the  application  the  value  of  the  building  was  stated  to  be 
$4,000.  The  company  executed  a  policy,  insuring  under  the 
limitations  expressed  in  its  own  by-laws,  and  in  the  statute  re- 
gulating mutual  fire  insurance  companies,  $3,500  on  the  meet- 
ing-house and  fixtures.  The  house  having  been  destroyed  by 
fire,  the  company  paid  to  the  assured  (3,000  towards  the 
loss.  Then  in  a  suit  on^he  policy  to  recover  the  balance 
of  $500,  it  was  held,  that  the  statement  of  the  value  of  the 


>  But,  said  the  court,  —  "  As  no  fraud  appears  to  hare  been  contemplated 
by  him  (the  assured,)  and  the  insurance  might  have  been  made  and  done 
through  the  mistake  or  misapprehension  of  hoik  parties^  this  court  is  of 
opinion  that  all  money  paid  or  advanced  by  the  appellee  to  the  appellants,  or 
their  agents,  for  premiums  and  quotas  on  account  of  his  insuring  the  said 
house,  should  be  repaid  to  him  with  interest,  and  that  the  parties  ought  to 
bear  their  own  costs;" 

A  Holmes  v.  Charlestown  Mutual  Fire  In?.  Co.  10  Met.  (Mass.)  R.  211. 
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house  and'fixturcs,  in  the  application  for  insprance,  was  con- 
elusive  on  the  assured,  so  that  they  could  not  be  permitted  to 
show  that  the  property  insured  at  the  time  of  the  insurance, 
was  of  such  a  value  that  $3,500  did  not  exceed  three  fourths 
thereof.  The  court  said,  — "  on  referring  to  the  application, 
the  value  of  the  building  is  agreed  to  be  four  thousand  dol- 
lars ;  and  the  plaintiffs  now  asic  liberty  to  show  that  it  was, 
in  fact,  worth  a  much  larger  sum,  at  the  time  of  the  insur- 
ance.  But  such  evidence  is  inadmissible,  and  the  valuation, 
if  made  in  good  faith,  is  binding  on  both  parties.  The  con- 
verse of  this  proposition  has  arisen  in  two  cases  upon  fire 
policies,  and  in  them  it  is  distinctly  settled  that  the  compa- 
nies were  concluded  on  the  question  of  over-valuation,  the 
same  not  being  fraudulent.^  If  the  underwriters  are  pre- 
cluded from  going  into  evidence  to  show  an  over-valuation, 
when  no  fraud  is  alleged,  owners  must  in  like  manner  be  con- 
cluded, when  the  property  is  undervalued." 

§  191.  The  surveyor  and  agent  of  an  insurance  company^ 
on  being  applied  to  for  an  insurance  on  the  plaintifi'^s  mill, 


I  Borden  v,  Hlngham  Mutual  Fire  Ins.  Co.  18  Pick.  (Mass.)  R.  523  ; 
Fuller  V.  Boston  Mutual  Fire  Ins.  Co.  4  Met  (Mass.)  R.  206.  If  a  building 
18  insured  by  a  mutual  insurance  office  to  an  amount  on  a  representation 
made  in  regard  to  its  value,  by  the  assured,  and  with  the  knowledge  or  the 
means  of  knowledge,  of  the  situation  and  actual  value  of  the  property,  and 
the  assured  pays  a  premium,  and  assumft  liabilities  as  a  member  of  the 
company,  proportioned  to  the  amount  insured,  then,  in  the  absence  of  fraud, 
the  company  will  be  liable  for  the  whole  of  such  amount,  although  it 
exceeds  the  value  of  the  interest  of  the  assured.  If  it  were  not  so,  the 
anured  would  not  get  the  security  by  the  policy  for  which  he  paid,  against 
the  risk  of  fire ;  and  the  insurance  company  would  get  an  amount  of  pre- 
mium and  deposit,  and  a  right  or  claim  for  contribution  against  the  aasured, 
who  became  a  member  of  the  company,  greatly  beyond  what  they  arc  entitled 
to  have.  The  assured  makes,  and  the  company  accepts,  the  estimate,  and 
it  is  not  to  be  supposed  that  the  parties  intended  that  the  value  of  the  build- 
ing insured  should  thereaf\erwards  be  drawn  into  qu^tion.  Borden  o. 
Hingham  Fire  Ins.  Co.  18  Pick.  (Mass.)  B.  523,  ub.  9up, 
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went  to  see  the  property,  and  made  a  survey  thereof,  the 
plaintiff  not  accompanying  him.  The  agent  then  made  out 
the  application  for  the  plaintiff  to  sign ;  using  the  printed 
blank  furnished  to  agents  for  that  pdrpose  ;  and  he  was 
informed  at  the  time,  by  the  plaintiff's  son,  that  there  was  a 
mortgage  on  the  premises,  which  was  a  lien  thereon.  As  the 
application  made  no  mention  of  any  encumbrance,  it  was 
held  that  the  notice,  given  to  the  agent,  of  the  prior  encum- 
brance, was  sufficient  notice  to  the  company  ;  and  that  the 
omission  to  set  forth  the  mortgage  in  the  application,  was  not 
a  concealment  affecting  the  risk ;  notwithstanding  the  appli- 
cation, by  a  memorandum  in  the  margin,  required  the  appli- 
cant to  state  whether  the  property  was  encumbered,  by  what, 
and  to  what  amount,  and  if  not,  to  say  so ;  and  although  the 
by-laws  of  the  company  made  the  person  taking  the  survey 
the  agent  of  the  applicant.  Positive  notice  was  given  to  the 
agent  of  the  company,  and  that  was  sufficient.^ 

191  a.  A*(ire  insurance  on  specific  property  to  secure  a  par- 
ticular interest,  covers  a  loss  happening  by  a  destruction  of 
such  property  only  as  was  held  in  that  particular  right,  and 
the  extent  only  of  the  injury  is  that  interest:  and,  hence  it 
is,  that  where  the  interest  to  be  secured  by  the  policy  is  de- 
scribed as  a  mortgage  including  land,  it  is  a  material  fact  that 
the  land  was  subject  to  prior  mortgages  held  by  the  assured 
at  the  date  of  the  policy,  which,  if  concealed,  vitiates  the 
policy.^ 


1  Masters  v.  Madison  County  Mutual  Ins.  Ca  11  Barb.  (N.  Y.)  Sap. 
Ck>.  B.  624. 

'  Smith  V.  Columbia  Ins.  Co.  5  Harris,  (Fenn.)  B.  25S.  The  case  was 
this :  "A.  insured  certain  real  and  personal  property  for  $4,000  to  secure  a 
mortgage  which  was  said  to  cover  land ;  and  in  answers  to  the  interrogato- 
ries, he  apportioned  the  sum  insurec^  among  the  different  species  of  property. 
He  then  held  three  mortgages  on  the  land,  the  last  of  which  was  for  $4,000, 
and  one  on  the  personalty.  The  property  mentioned  in  the  policy  was  de- 
stroyed to  an  amount  greater  than  the  sum  insured,  but  the  land  remaining 


256  LAW  OF  FIRB  INSURAKCB.  [CH.  Vm. 

§  192.  In  Davenport  v.  The  New  England  Matual  Fire 
Insurance  Company,^  in  Massachusetts,  it  appeared  that  the 
company  was  established  by  the  laws  of  New  Hampshire, 
and  that  they  insured  a  building  of  the  plaintiff's  in  New 
Bedford,  in  Massachusetts,  and  that  the  building  was  de- 
stroyed by  fire.  Also,  at  the  time  the  insurance  was  made, 
the  estate  was  encumbered  by  two  mortgages,  upon  which 
large  sums  of  money  were  due.  In  the  printed  application, 
signed  by  the  plaintiff,  there  was  this  question  distinctly  put 
to  him,  to  wit,  —  "  Is  the  property  encumbered  ?"  to  which 
the  plaintiff  gave  a  written  answer  in  the  negative.  The 
company  insisted  that  the  policy  was  void,  on  account  of 
this  misrepresentation,  and  the  plaintiff  contended  that  this 
misrepresentation  was  immaterial,  because  the  company  was 
a  corporation  created  by  the  laws  of  the  State  of  New  Hamp- 
shire, and,  therefore,  would  have  no  lien  by  the  statute  of  the 
Commonwealth  of  Massachusetts ;  and  that  a  law  of  New 
Hampshire  would  not  operate  in  Massachusetts,  to  give  the 
company  a  lien,  if  there  were  any  such  law'there.  By 
Fletcher,  J.,  in  giving  the  judgment  of  the  court,  —  "Irre-  , 
spective  of  the  lien,  whether  the  defendant  would  or  would 
not  have  one,  the  misrepresentation  was  clearly  a  material 
misrepresentation.  It  was  material  for  the  insurers  to  know 
of  the  encumbrances,  in  reference  to  the  responsibility  of  the 
insured,  and  his  ability  to  meet  his  engagements  to  the  com- 
pany ;  it  was  material  to  know  who  was  interested  in,  or 
had  any  title  to,  the  estate ;  but  more  particularly  and  espe- 


was  proved  to  be  of  greater  value  than  $4,000.  The  insnrers  offered  to  pay 
the  loss,  on  receiving  an  assignment  of  all  his  mortgages,  of  which  they  had 
no  notice  until  after  the  loss.  He  could  recover,  by  the  judgment  of  the 
court,  only  for  the  value  of  the  property  included  in  the  mortgage  for  $4,000 : 
the  existence  of  the  prior  encumbrances  on  the  mortgaged  property,  was  a 
material  fact  which  should  have  beeji  communicated  to  the  insurers  tciikout 
inquiry  by  them. 

1  Davenport  v.  New  England  Mutual  Fire  Ins.  Co.  6  Cush.  (Mass.)  B. 
840. 
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cially  was  it  materia),  for  the  defendanta  to  know  what  in- 
terest the  plaintifT  himself  had  in  the  premises,  and  whether 
his  estate  was  encumbered  or  unencumbered.  It  is  manifest 
that  the  defendants  deemed  this  information  material ;  and 
they  put  the  direct  question,  and  it  was  a  proper  and  a  prac- 
tical question ;  and  it  was  material  that  the  plaintiff  should 
answer  it  truly.  The  plaintiff,  having  given  an  untrue  an- 
swer, (whether  by  accident,  mistake,  or  design,)  it  matters 
not,  to  a  direct,  plain,  and  practical  question,  cannot  now  be 
heard  to  say  it  was  immaterial." 

§  192  a.  If  a  building  and  the  land  on  which  it  stands,  is 
the  property  of  an  incorporated  company,  the  stockholders  of 
the  company  cannot  insure  the  same  as  their  individual  pro- 
perty ;  and  in  case  the  application  represents  that  the  appli- 
cants own  the  property,  and  it  turns  out  that  the  title  to  it  is 
in  a  corporation  of  which  the  applicants  are  the  stockholders, 
the  policy  is  void.^ 


I  Pbillipa  e.  Euox  Coon^  Uutnal  Ins.  Co.  20  Ohio  R.  174. 
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CHAPTER  IX. 

ALIENATION  OP  THE  PROPERTY  INSURED  AND  ASSIGNMENT 

OP  THE  POLICT. 

§  193.  In  a  prjeceding  chapter,^  it  has  been  shown,  that  an 
insurance  against  £re,  without  an  interest,  is  a  wagering  con- 
tract, and  therefore  void.  It  is  requisite,  likewise,  that  the 
assured,  though  he  had  an  interest  at  the  time  of  the  insur- 
ance, should  have  an  interest  in  the  subject  insured  at  the 
time  of  the  loss ;  because  policies  against  fire  are  personal 
contracts  with  the  assured;  and  they  do  not  pass  to  an 
assignee  or  purchaser  of  the  property  insured  unless  by  the 
consent  of  the  underwriters.  This  was  resolved  to  be  the 
doctrine  in  the  two  ancient  cases  before  cited,^  of  Lynch  v. 
Balzell,^  and  Sadlers  Company  v.  Badcock ;  ^  and  it  has  ever 
since  been  considei^ed  that,  upon  common-law  principles,  and 
by  judicial  decisions,  the  policy  should  not  be  obligatory  any 
longer  than  the  property  insured  continues  in  the  individual 
named  in  the  policy,  as  the  owner.^  So  that  if  the  assured 
sells  the  property,  and  parts  with  all  his  interest  therein  be- 
fore the  loss  happens,  there  is  an  end  of  the  policy,  unless  it 
is  assigned  to  the  purchaser,  with  the  assent  of  the  insurer  ; 
or,  if  he  retains  but  a  partial  interest  in  the  property  it  will 


1  Ante,  Chap.  IV. 

a  Ante,  Introd.  §  1-37 ;  and  Chap.  11. 

»  8  Brown,  P.  Ca.  497. 

^  Sadlers  Co.  v.  Badcock,  2  Atk.  R.  554. 

5  Lane  v.  Maine  Mutaal  Fire  Lib.  Co.  3  Fairf.  (Me.)  B.  44. 
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only  protect  such  insurable  interest  as  he  had  in  tbe  pro- 
perty at  the  time  of  the  loss.* 

§  194.  The  construction  under  consideration  is  thus,  in  a 
very  lucid  manner,  stated  by  Mr.  C.  J.  Shaw:  —  "An  insur- 
ance of  buildings  against  loss  by  fire,  although  in  popular . 
language  it  may  be  called  an  insurance  of  the  estate,  is  in 
effect  a  contract  of  indemnity,  with  an  owner,  or  other  per- 
son having  an  interest  in  the  preservation  of  the  buildings  as 
mortgagee,  tenant,  or  otherwise,^  to  indemnify  him  against 
any  loss  which  he  may  sustain  in  case  they  are  destroyed  or 
damaged  by  fire.  If,  therefore,  the  assured  has  wholly  parted 
with  his  interests  before  they  are  burnt,  and  they  are  after- 
wards burnt,  the  undAwriter  incurs  no  obligation  to  pay  any- 
body. Tbe  contract  was  to  indemnify  the  aasnred  ;  if  he  has 
sustained  no  damage,  tbe  contract  is  not  broken.  If,  indeed, 
on  a  transfer  of  the  estate,  the  vendor  assigns  his  policy  to 
the  purchaser,  and  this  is  made  known  to  the  insurer,  and  is 
assented  to  by  him,  it  continues  a  new  and  original  promise 
to  the  assignee,  to  indemnify  him  in  like  manner,  whilst  he 
retains  an  interest  in  the  estate;  and  the  exemption  of  the 
insurer  from  farther  liability  to  the  vendor,  and  tbe  premium 
already  paid  for  insurance  for  a  term  not  yet  expired,  are  a 


1  Holbrook  v.  Americmn  Ins.  Co.  1  Cartia,  (Cir.  Co.)  R.  19S;  Etna  Fire 
Im.Co.d.  Tyler,  IS  Wend.  (N.T.)R.  885;  JesBol  r.  Wiliiamiburg  Iiw.  Co. 
S  Hill,  (N.  Y.)  B.  Be ;  MuTdock  v.  Chenango  Connty  Mutual  Ina.  Co.  2  Comst. 
(N.  Y.)  R- SIO;  Tillou  D.  Eingiton  Mutaal  loB.  Co.  7  Barb.  (N.  Y.)  R.  070; 
Clark  f.  Matoal  Fire  Ins.  Co.  6  Gogh.  (Mass.)  R.  842;  Felton  c.  Brooks, 
4  Cu«h.  (Maaa.)  R.  203 ;  Abbott  v.  Hampden  Mutual  Fire  Ins.  Co.  1 7  Shep. 
(Me.)  B.  414 ;  McMajters  v.  Westchealer  Coanty  Mutual  Ins.  Co.  2S  Wend. 
(S.  Y.)  B.  379 ;  Adanu  ti.  Bockiugham  Mutual  Fire  Ins.  Co.  1 7  Shep.  (Me.) 
R.  492;  Sbermaa  v.  Ftur,  2  Speer,  (8.  C.)  R.  G47;  Howard  u.  Albany 
Co.  3  Denio,  (N.  Y.)  EL  801;  BodJe  v.  Chenango  Counter  Mntaal  Ine. 
2  Comst  (N.  Y.)  B.  SS;  McCuUoch  v.  Indiana  Mutual  Iw.  Ca  8  BU 
(Ind.)Et.&0;  SulliTanr.  Massachusetts  Ini.  Co.  2  Has.  R.  318;  Dadma 
Worcester  Mutual  Fire  Ins.  Co.  11  Mete.  (Mass.)  E.  428. 

■  See  ante,  Chap.  IT.  as  to  what  is  an  interest. 
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good  consideration  for  such  promise,  and  constitnte  a.  new 
and  valid  contract  between  the  insurer  and  the  assignee.^'  ^ 

§  195.  The  question  then  is  presented,  what  is  an  aliena- 
tion or  a  transfer,  sufficient  to  defeat  a  recovery  in  an  action 
.upon  the  policy.  According  to  Blackstone,  the  most  usual 
method  of  acquiring  title  to  real  estate  is  that  of  <'  aliena- 
tion ; "  ^  and  according  to  Cruise,  it  is  a  mode  of  obtaining 
an  estate  by  purchase,  by  which  it  is  yielded  up  by  one  per- 
son and  accepted  by  another.^  But  every  transfer  or  assign- 
ment of  interest  in  real  property  is  not  such  as  will  release 
the  insurer  from  his  obligation.  The  term  alienale^  say  the 
Supreme  Court  of  New  York,  '<  has  a  technical  legal  mean- 
ing, and  any  transfer  of  real  estate,  short  of  the  conveyance  of 
the  titles  is  not  an  alienation  of  the  Estate ;  no  matter  in  what 
form  the  sale  may  be  made,  unless  the  title  is  conveyed  to 
the  purchaser,  the  estate  is  not  alienated.''^    If  the  charter  of 


1  Wilson  V.  Hill,  3  Mete.  (Mass.)  R.  66 ;  Per  Shaw,  C.  J.,  who  cites  Car- 
roll V.  Marine  Ins.  Co.  8  Mass.  B.  515 ;  and  see  Granger  v.  Howard  Ins.  Co. 
5  Wend.  (K.  Y.)  R.  200.  That  ihe  contract  with  the  assured  is  of  a  per- 
sonal nature,  see  ante,  Introd.  §  1,  et  9eq^  and  Chap.  IL  of  the  Treatise; 
and  that  is  now  everywhere  so  treated;  and  as  a  contract  of  indemnityi  see 
2  Amer.  Lead.  Cases,  464.  Macomber  v.  Cambridge  Mutual  Fire  Ins.  Co. 
8  Cush.  (Mass.)  B.  183.  This  case,  though  somewhat  complicated  in  its 
fiu^ts,  was  thought  to  present  no  question  of  difficulty.  The  owner  of  mort- 
gaged real  estate  obtained  insurance  thereon  payable  to  the  mortgagee  in 
case  of  loss,  from  a  mutual  fire  insurance  company,  whose  by-laws  provided 
that  no  mortgaged  estate  should  be  deemed  to  be  alienated,  so  as  to  avoid 
the  poUcy,  until  the  mortgage  should  be  foreclosed,  and  that  any  policy  pay- 
able to  a  mortgagee  in  case  of  loss,  should  continue  so  payable,  notwithstand- 
ing any  subsequent  alienation  of  the  estate.  A  third  person  afterwards  pur- 
chased the  equity  of  redemption,  and  also  obtained  an  assignment  of  the 
mortgage  and  of  the  policy.  It  was  held  that  the  mortgage  was  thereb/ 
merged  in  the  fee,  and  that  no  action  could  be  maintained  on  the  policy  for 
a  snbseqnent  ioa^ 

'  Cruise,  Dig.  tit  32,  ch.  1,  §  1. 

2  2  Bl.  Comm.  287. 

4  Masters  v.  Madison  County  Mutual  Ina.  Co.  11  Barb.  (N.  Y.)  Sup.  Co. 
R.224. 
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en  insurance  company  provides,  that  if  the  property  insured 
should  be  alienated  by  eate  or  otherwise,  the  policy  shall  be> 
come  void,  the  death  of  the  assured  intestate,  Tit'ill  not  work 
an  alienation  of  the  property,  and  the  policy  will  not  there-' 
upon  become  void.^ 

§  196.  Ab  has  just  been  shewn,'  the  alienation  of  one  of 
several  estates,  separately  insured  by  the  same  policy,  in 
which  it  is  provided,  that  when  any  property  insured  shall 
be  alienated,  the  policy  shall  become  void,  only  av(Hds  the 
policy  as  to  the  interest  so  alienated.  Thus,  where  a  tavern 
hoase  and  shop  were  insured  in  the  same  policy,  but  valued 
separately,  the  alienation  of  one,  it  was  held,  would  in  no 
degree  affect  the  insurance  on  the  other.  The  alienation  of 
the  shop  would  no  doubt  avoid  the  policy  pro  tattio,  and  only 
pro  tanto  ;  each  of  the  buildings,  being  insured  separately,  the 
alienation  of  one  would  no  more  afTect  the  insurance,  on  the 
other,  than  if  they  bad  been  insured  In  separate  policies.  If 
the  assured  retain  but  a  partial  interest  in  either  the  shop  or 
in  the  tavern,  the  policy  will  protect  such  interest' 

^  197.  "When  several  owners  of  property  are  jointly  insured, 
a  sale  by  one  of  the  owners  of  his  interest  in  the  premises,  to 
the  other  owners,  is  not  such  an  alienation  of  the  property  as 
will  avoid  the  policy,  even  under  an  express  provision  in  the 
act  under  which  the  insurance  company  was  incorporated, 
declaring  that  when  any  property  Is  insured  with  such  com- 
pany, "shall  be  alienated  by  sale  or  otherwise,  the  policy 
shall  become  void."     Yet  if  the  assignor  bad  conveyed  bis 


1  Bnrbank  »•  BockiDgham  Mutual  Fire  Ins.  Co.  4  Foster,  (N.  Hunp.)  R. 
550. 

"  See  ante,  S  193. 

3  Clark  t>.  New  Kngbind  Fire  Ins.  Co.  6  Cadi.  (Mass.)  K.  342 
Ins.  Co.  V.  Tyler,  16  Wend.  (N.  Y.)  B.  886 ;  Holbrook  v.  Amerit 
1  Cortis,  (dr.  Co.)  R.  198. 
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■ 

interest  to  a  stranger,  the  policy  would  cease  to  operate  as  to 
that  share  at  least^  In  the  case  just  referred  to  the  court 
say, — *'It  was  not,  strictly  speaking,  an  alienation^  that  is,  a 
transfer  from  one  to  another;  it  was  a  change  of  interests 
among  joint-owners;  no  stranger  is  introduced  ;  no  addition 
to  the  number  of  the  assured  is  made.  One  copartner  retires 
from  the  concern,  and  sells  out  his  interest  to  the  others.  The 
company,  therefore,  run  no  risk  of  having  careless  or  improvi« 
dent  persons  substituted  in  the  place  of  the  original  parties 
with  whom  they  dealt,  to  guard  against  which  was  the  prin- 
cipal object  of  the  statute." 

f 

§  198.  It  seems  indeed  perfectly  clear,  and  by  adjudged 

cases  w^ell  settled,  that  where  the  property  insured  is  held  by 
two  persons  jointly,  or  as  tenants  in  common,  a  conveyance 
of  the  share  from  one  to  the  other,  while  it  takes  the  interest 
thus  conveyed  out  of  the  protection  of  the  insurance  which 
bad  been  previously  effected  in  the  name  of  both,  would  not 
prevent  a  recovery  for  the  share  not  conveyed.^  Such  was 
the  view  expressly  taken  by  Bronson,  J.,  in  the  case  of  How- 
ard V.  Albany  Insurance  Company;^  but  in  that  case  the 
majority  of  the  court  went  farther,  and  so  far  as  to  decide, 
that  an  assignment  of  one  of  the  two  tenants  in  common  to 


1  TUlou  w.  Kingston  Matual  Ins.  Co.  7  Barb.  (N.  Y.)  Sup.  Co.  R.  570.  In 
the  New  York  Court  of  Appeals  in  a  case  between  the  same  parties,  it  was 
held,  that  where  three  persons,  partners,  holding  a  policy  against  fire  to  the 
amount  of  $2,500  on  a  mill,  owned  by  them,  assigned  the  policy  with  the 
assent  of  the  insurers,  to  a  mortgagee  of  the  insured  property,  as  security  for 
the  payment  of  the  mortgage  of  $2,000,  and  one  of  the  partners,  without  the 
assent  of  the  insurers,  then  conveyed  to  the  others  his  share  of  the  mill,  and 
.retired,  and  the  mill  was  afterwards  destroyed  by  fire;  the  conveyance  by 
one  partner  to  his  copartners,  rendered  the  policy  void,  so  far  as  they  alone 
were  interested  in  it,  but  did  not  aflfect  the  rights  of  the  assignee,  who  was 
still  Entitled  to  recover,  in  their  names,  the  amount  of  his  mortgage.  Tillou 
V.  Kingston  Mutual  Ins.  Co.  1  Seld.  (N.  Y.)  R.  406. 

9  2  Amer.  Lead.  Cases,  462. 

a  Howard  v.  Albany  Ins.  Ca  3  Denio,  (N.  Y.)  E.  801. 
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the  other  was  a  complete  bar  to  a  joint  action  brought  on  a 
policy  of  insurance  in  the  names  of  both ;  and  this  decision 
was  subsequently  approved  and  followed  by  the  Court  of 
Appeals  of  New  York,  iu  the  case  of  Murdock  v.. Chenango 
County  Mutual  Insurance  Company.^  The  doctrine  that 
the  interest  of  the  assured  must  be  retained  was  most  strictly 
carried  out  in  Cockerilli;.  Cincinnati  Mutual  Insurance  Com- 
pany,^ in  which  it  was  held,  that  the  effect  of  a  conveyance, 
in  terminating  all  insurable  interest,  survived  a  repurchase  of 
the  interest  before  the  loss.  The  insurance  was  on  a  steam- 
boat, and  the  court,  in  giving  judgment,  say,  —  "The  repur- 
chase of  the  boat  bv  the  assured  would  not  reinstate  the 
policy ;  it  required  some  further  act  to  be  done.  If  the  deter- 
mination of  the  interest  of  the  assured  was  a  forfeiture  merely 
of  the  policy,  that  could  only  be  waived  by  a  written  instru- 
ment to  that  effect  If  this  was  not  a  forfeiture  which  could 
be  waived,  but  an  entire  destruction  of  the  policy,  the  agree- 
ment was  equivalent  to  a  new  policy,  and  should  have  been 
in  \iTiting."  * 

§  198  a.  A  mortgagor  has  no  insurable  interest  remaining 
in  buildings  covered  by  the  mortgaged  premises  by  a  master 
in  chancery  under  a  decree  of  foreclosure,  and  payment  of 


1  Murdock  r.  Chenango  County  Mutual  Ins.  Co.  2  Comst  (N.  Y.)  R.  210. 
In  general,  the  action  on  a  contract  must  be  brought  in  the  name  of  the  partjr 
in  whom  the  legcU  interest,  in  such  contract,  is  vested.     1  Chitty,  PI.  8. 

2  Cockerill  r.  Mutual  Ins.  Co.  16  Ohio  R.  148. 

9  This  decision  has  thus  been  commented  on :  —  **  This  course  of  decimon 
obviously  tends  to  deprive  the  assured  of  that  substantial  indemnity  against 
actual  loes,  which  is  the  great  object  of  the  contract  of  insurance,  and  it 
might  not  be  followed  unless  dictated  by  necessity.  When  the  property  and 
the  person  are  within  the  terms  of  the  policy,  at  the  time  of  its  execution, 
and  at  the  time  of  the  loss,  it  ought  not  to  lose  its  effect  because  they  may 
have  been  in  a  different  position  during  the  intermediate  period.  There  are 
many  instances  in  which  a  contract  may  fail  in  effect  for  a  time  for  want  of 
a  subject-matter,  and  yet  go  into  operation  afterwards,  when  this  want  is 
supplied.  2  Amer.  Lead.  Cases,  463 ;  see  Dadman  Manuf.  Co.  v.  Worcester 
Mutual  Fire  Ins.  Ca  11  Mete.  (Mass.)  R.  420. 


264  LAW  OF  FIRB  INSUBAKOE.  [CH.  DC. 

part  of  the  purchase-money;  although  the  decree  may  not 
have  been  enrolled,  and  no  deed  executed  by  the  master  at 
the  time  of  the  sale.  A  deed  subsequently  executed  by  the 
master,  operating  by  way  of  relation,  as  a  transfer  of  title  at 
the  time  of  the  sale,  from  that  time  the  property  is  at  the 
risk  of  the  purchaser.^ 

^  199.  It  is  a  peculiarity  incidental  to  the  contract  of  in- 
surance against  fire,  that  it  is  not  assignable  except  with  the 
consent  of  the  insurer;^  in  marine  insurance,  if  there  be  an 
assignment  of  the  policy,  accompanied  with  a  transfer  of  the 
interest,  although  without  the  assent  of  the  underwriter,  the 
contract  is  kept  alive  for  the  benefit  of  the  assignee.'  In 
marine  policies  the  contract  is  more  specifically  applicable 
to  the  property  insured,  rather  than  to  the  owner  of  it;  in 


1  McLaren  v.  Hartford  FirQ  Ins.  Co.  1  Seld.  (N.  Y.)  R.  151.  The  facts 
in  tills  case  are  thus  stated  by  Gardner,  J. — **0n  the  6th  of  September, 
1842,  McLaren  was  the  owner  in  fee  and  mort^gor  of  the  prembes,  and 
Cuming  mortgagee,  the  latter  having  obtained  a  decree  of  foreclosure  and 
sale  of  the  mortgaged  premises,  which  was  to  take  place  on  that  day.  Mc- 
Laren, as  oumeTf  had  effected  the  insurance  in  question  with  the  defendants, 
which,  with  their  assent,  hi^d  been  assigned  to  Cuming  as  security  for  the 
mortgaged  debt  Under  these  circumstances  the  property  was  sold  at  public 
auction  to  Quackenbush,  who  paid  the  advance  money  and  executed  the 
articles  of  sale,  by  which  he  bound  himself  to  complete  the  purchase.  That 
the  sale  was  regular  and  fair  in  all  respects  is  unquestioned ;  and  it  vested, 
as  I  think,  according  to  the  practice  of  the  Court  of  Chancery  in  this  State, 
(New  York,)  a  complete  equitable  tide  in  the  vendee  to  the  mor^aged  pre- 
mises. In  England,  the  biddings  in  the  master's  office  are  in  the  nature  of 
proposals  for  the  purchase,  subject,  of  course,  to  the  approbation  of  the  chan- 
cellor, without  which  they  have  no  validity,  even  prima  facie.  But  with  us 
the  sale  is  strictly  judicial,  binding  all  parties  from  the  time  when  the  pro- 
perty is  struck  off."    And  see  Fuller  v.  Van  Giesen,  4  Hill,  (N.  Y.)  R.  173. 

s  Smith  Mer.  Law,  259 ;  ante,  §  193. 

3  2  Amer.  Lead.  Cases,  457 ;  ante,  Introd.  §  11 ;  Tillou  v,  Kingston  Mutual 
Ins.  Co.  7  Barb.  (N.  Y.)  Sup.  Co.  R  570;  Etna  Fire  Ins.  Co.  v.  Tyler,  16 
Wend.  (N.  Y.)  R.  385 ;  Niblo  «.  North  American  Ins.  Co.  1  Sand.  (N.  Y.) 
Sup.  Co.  R.  551;  see  De  Bolle  v,  Pennsylvania  Ins.  Co.  4  Whart  (Penn.) 
R.  68;  Newton's  AdmV  v.  Douglas,  7  H.  &  Johns.  (Md.)  R.  417. 
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fire  policies  the  contract  is  not  one  which  runs  with  the 
land.i 

§  200.  It  has  been  said,  that  it  is  not  easy  to  see  why  the 
personal  nature  of  a  contract  against  fire,  and  its  insuscep- 
tibility of  being  attached  to,  and  passed  with  the  property, 
should  render  the  consent  of  the  insurer  necessary  to  a  valid 
assignment  of  a  poliqy  against  fiire,  and  not  of  a  ibarine  policy, 
as  to  which  no  such  assent  is  necessary.^  But  the  reason 
why  a  fire  policy  is  not  assignable  without  the  consent  of  the 
assured,  or  under  certain  conditions,  or  with  certain  formali- 
ties, (which  must  be  strictly  complied  with,)  is  a  reliance,  in 
a  considerable  degree,  upon  the  character  of  the  assured. 
There  is  infused  in  the  contract  of  fiire  insurance,  some- 


^  Cashing  v.  Thompson,  4  Red.  (Me.)  R.  496 ;  White  v.  Brown,  2  Cosh.  (Mass.) 
B.  412.  ** Indeed,"  says  Ellis,  "marine  policies  in  England  were  formerly  in 
blank  as  to  the  insured,  until,  some  mischiefs  having  arisen,  the  law  was  altered 
by  a  statute  of  25  Geo.  3,  c.  44,  which  statute  having  been  productive  of  incon- 
venience was  subsequently  repealed  by  statute  28  Greo.  8,  c.  26,  which,  though 
it  restrains  the  making  of  policies  in  blank  as  a  general  rule,  renders  it  neces- 
sary only  to  insert  the  name  of  one  or  more  of  the  persons  interested  in  the 
property  insured,  or  of  the  consignor  or  consignees,  or  of  the  person  resident 
in  Great  Britain  who  shall  receive  the  order  for,  or  effect  such  policy,  or  of 
the  person  who  shall  give  the  order  to  the  agent  immediately  employed  to 
negotiate  or  effect  such  policy.  The  right  to  assign  or  give  the  benefit  of  a 
marine  policy,  when  the  property  has  been  transferred  also,  does  not  appear 
to  have  ever  been  disputed.  (See  ante,  Introd.  ^  11;  1  T.  R.  22;  1  T.  R. 
745.)  Another  distinction  may  also  be  observed  between  marine  policies 
and  those  agunst  fire.  It  is  sufficient  if  a  marine  policy  be  effected  after  the 
interest  in  the  property  commences,  if  it  be  made  in  time  to  meet  the  risk 
insured  against,  (2  Taunt.  R.  237,)  for  the  statute  13  Geo.  3,  c.  48,  s.  1,  does 
not  extend  to  marine  policies,  and  such  a  restraint  would  be  highly  prejudi- 
cial to  commerce ;  but,  as  we  have  seen,  both  by  the  decisions  anterior  to  the 
statute,  as  well  as  by  the  statute,  the  assured  must  have  an  interest  in  the 
property  at  the  time. of  effecting  an  insurance  against  fire,  as  well  as  when 
the  loss  happens."   Ellis  on  Fire  and  Life  Ins.  76,  77 ;  and  see  antef  Chap.  lY. 

2  2  Amer.  Lead.  Cases,  460. 

23 
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thing  more  of  the  nature  delectus  personce^  or  fault  in  the 
assured.^  "Generally  speaking,"  says  Marshall,  C.  J.,  "insur- 
ances against  fire  are  made  in  the  confidence  that  the  assured 
will  use  all  the  precautions,  to  avoid  the  calamity  insured 
against,  which  would  be  suggested  by  his  interest"  ^  But 
an  assignment  ttnth  the  assent  of  the  insurer^  creates  new  and 
mutual  relations  and  rights,  between  the  assignee  and  the 
insurer,  which  cannot  afterwards  be  changed  or  impaired  by 
any  acts  of  the  assignor.^ 

§  200  a.  Is  an  assignment  from  one  partner  to  another 


1  Etna  Fire  Ins.  Co.  v.  Taylor,  16  Wend.  (N.  Y.)  B.  885,  396 ;  Lane  v. 
Mutual  Fire  Ins.  Co.  3  Fairfield,  (Me.)  B.  44 ;  Tillou  r.  Kingston  Mutual 
Fire  Ins.  Co.  7  Barb.  (N.  Y.)  B.  570 ;  Abbott  v.  Hampden  Mutual  Fire  Ins. 
Co.  17  Sfaepley,  (Me.)  R.  414;  Niblo  v.  North  American  Ins.  (^.  1  Sand. 
(N.  Y.)  Sup.  Co.  B.  551;  and  see  ante,  §  55.  In  England,  hy  the  rule  of 
the  common  law,  strengthened  by  this  sort  of  consideration,  a  policy  of  fire 
insurance  is  not  assignable,  and  where  by  the  terms  of  the  contract  it  is  made 
transferable  under  certain  conditions,  or  with  certain  formalities,  these  must 
be  strictly  complied  with.  See  1  Campb.  B.  237 ;  2  Maule  &  Sel.  290.  In 
Scotland,  every  pecuniary  obligation  is  assignable;  and  there  b  scarcely 
such  a  peculiarity  in  this  contract  of  insurance  against  fire,  as  to  deny  to  an 
assignee  the  benefit  of  the  policy,  unless  by  the  terms  of  the  policy,  or  of  the 
proposah(,  (which  are  a  part  of  the  contract,)  the  power  of  assignment  is  put 
under  particular  restraints.  In  the  city  of  Edinburgh  there  was  erected, 
about  a  century  ago,  a  company  for  friendly  insurance  against  fire,  (see  ante^ 
p.  36,)  consisting  of  a  number  of  private  contributors,  who  agreed  to  insure 
each  other.  The  insurance  was  not  personal,  like  the  modern  fire  insurance, 
but  the  interest,  and  stock,  and  benefit  were  inseparably  annexed  to  the 
houses  insured  as  long  as  the  contribution  was  continued.  This  sort  of  insur- 
ance, and  the  right  to  the  share  in  the  society,  is  transferred  with  the  house ; 
and  the  value  of  the  stock  at  last  rose  so  high,  that  it  has  long  made  a  con- 
siderable addition  to  the  right  of  property,  and  as  such  is  paid  for  in  barguns 
and  sales."    1  Bell  Comm.  on  the  Law  of  Scotland,  543. 

3  Columbian  Ins.  Co.  v.  Lawrence,  2  Peters,  (U.  S.)  B.  25.  See  ante, 
§122-136. 

3  Tillou  V.  Kingston  Mutual  Ins.  Co.  1  Seld.  (N.  Y.)  B.  405 ;  Murdock  v. 
Chenango  County  Mutual  Ins.  Ck>.  2  Comst.  (N.  Y.)  B.  210 ;  Bobert  v.  Trad- 
ers Ins.  Co.  9  Wend.  (N.  Y.)  B.  404. 
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within  the  above  prohibition  ?  When  nnderwriting  for  a 
firm,  the  insurer  is  presumed  to  know,  and  to  be  satisfied 
with  each  and  every  of  its  members.  He  is  presumed  to 
know,  that  pn  the  death  of  either  of  two  partners,  the  survivor, 
for  all  purposes,  becomes  the  sole  legal,  and^  on  a  favorable 
state  of  the  account,  the  sole  equitable  owner  of  the  partner- 
ship assets.  The  insurer  too  knows,  that  on  a  voluntary  dis- 
solution of  the  firm,  if  one  partner  has  drawn  out  more  than 
his  share,  the  other  will  thereby  have  been  made  the  sole 
owner  of  the  assets  remaining.  It  has,  therefore,  been  held 
to  be  a  legal  inference,  that  a  transfer  of  interest  from  one 
partner  to  another,  is  within  the  original  understanding,  and 
that  it  shall  form  no  objection,  in  case  of  loss,  to  the  right  of 
recovery.^ 

§  201.  The  mode  of  alienation  is  immaterial,  so  that  if  the 
language  of  the  charter  of  a  fire  insurance  company  is, — 
'^  When  the  house  or  other  building  insured  shall  be  alienated 
by  sale  or  otherwise,  the  policy  shall  thereupon  be  void,"  the 
petition  of  the  assured  to  be  decreed  a  bankrupt^  and  an 
assignee  in  bankruptcy  has  been  appointed,  and  the  right  of 
the  assured  is  sold  by  the  assignee,  it  is  an  alienation  by  the 
assured.^ 


'  Wilson  V.  Gennessee  Mutual  Ins.  Co.  16  Barb.  (N.  If.)  Sup.  Co.  R.  511. 

^  Adams  v.  Bockingliam  Mutual  Fire  Ins.  Co.  16  Shep.  (Me.)  R.  292. 
It  appeared  in  this  case,  that  D.  &  L.  were  the  joint  owners  of  the  build- 
ing and  machinery  upon  which  insurance  was  obtained,  and  afterwards 
destroyed  ;  that  subsequent  to  the  execution  of  the  policy,  and  before  the 
loss,  D.  couTcyed  in  mortgage  his  interest  for  the  security  of  the  sum  of 
four  hundred  dollars,  and  was  afterwards  decreed  a  bankrupt  upon  his  own 
petition  ;  and  the  remaining  right  in  him,  after  his  bankruptcy,  was  sold  by 
his  assignees  subsequent  to  the  loss.  L.  conyeyed  by  a  deed  absolute  upon 
its  face,  his  interest,  after  the  insurance  and  before  the  loss,  and  took  back  a 
written  instrument,  not  under  seal,  for  a  reconveyance  of  the  same  upon 
payment  of  the  amount  due  to  his  grantee,  and  the  amount  for  which  he 
was  liable  to  the  grantor,  ^y  the  petition  of  D.  to  be  decreed  a  bankrupt, 
and  the  subsequent  decree,  in  the  language  of  the  court,  —  "  He  was  abso- 
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§  202.  In  Dadmun  Manufacturing  Company  v.  Worcester 
Fire  Insurance  Company,  in  Massachusetts,^  the  facts  were, 
that  the  assured,  being  in  embarrassed  circumstances,  assigned 
their  property,  including  the  premises  insured,  to  Dadmun, 
Church,  and  Lord,  as  trustees  to  sell  the  same  and  pay  the 
debts  secured  by  the  assignment ;  and  the  deed  of  assign- 
ment contained  only  a  qualified  release  of  the  assignors.  It 
was  said  by  the  plaintiffs,  that  the  deed  was  fraudulent  and 
void  against  creditors,  by  force  of  the  statutes  of  Massachu- 
setts of  1836  and  1838.  It  nevertheless  does  not  lie  with  the 
assignors,  the  court  held,  to  aver  their  fraud  in  making  their 
deed,  in  order  to  avoid  the  title  made  by  them  under  it,  and 
thus  be  allowed  to  fall  back  upon  their  former  title.  The 
insured  property  was  sold,  by  order  of  a  court  of  equity,  for 
whom  it  might  concern.  It  was  held,  that  the  conveyance 
was  an  alienation  of  the  insured  property,  within  the  mean* 
ing  of  the  policy,  and  that  the  assured  could  not  avoid  their 
conveyance,  and  fall  back  upon  their  original  title,  by  aver- 
ring that  the  conveyance  was  void  against  their  creditors,  by 
force  of  the  insolvent  laws. 

§  203.  In  a  policy  of  insurance  against  fire  it  was  stipu- 
lated, that,  "  when  the  property  insured  should  be  alienated 
by  sale  or  otherwise,  the  policy  should  thereupon  be  void." 


lutely  devested  of  all  his  property  and  the  same  was  vested  in  the  assignee. 
U.  S.  Bankrupt  Law  of  1841,  §  8.  It  is  suggested  in  argument,  that  the 
proceedings  in  bankruptcy  might  have  been  stayed,  and  the  decree  of  bank- 
ruptcy reached  ;  consequently  the  property  would  revest  in  the  former  owner. 
This  is  a  contingency  too  remote  to  be  considered  the  foundation  of  a  re- 
maining insurable  interest  in  the  bankrupt.  He  had  no  power  to  reclaim 
the  property  afler  it  had  vested  .absolutely  in  the  assignee.  He  had  no  right 
thereto  in  law  or  equity,  by  any  contract  executed  or  executory.  One  may 
be  interested  in  the  avails  of  the  property  alienated,  and  have  no  right  what- 
ever to  the  property  itself." 

1  Dadmun  Manuf.  Co.  v.  Worcester  Mutual  Fire  Ins.  Co.  11  Met  (Mass.) 
R.  429. 
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The  insurance  was  effected  by  a  mutual  fire  insurance  com- 
pany, and  it  appeared,  that  it  was  upon  a  store  and  two 
hundred  dollars  on  the  stock  of  goods  therein,  for  the  period 
of  six  years.  During  the  existence  of  the  policy,  the  assured 
sold  all  the  goods,  and  leased  the  store  by  parol  to  the  pur- 
chaser ;  who  continued  to  occupy  the  same,  selling  the  goods 
for  about  six  months ;  when  the  assured  took  back  both  the 
store  and  the  remaining  stock  of  goods.  It  was  held,  that 
this  was  not  an  alienation  of  the  store,  within  the  meaning 
of  the  policy  ;  and,  furthermore,  that,  notwithstanding  this 
stipulation,  the  policy  would  attach  to  any  goods  the  assured 
might  have  in  the  store,  at  any  time  within  the  period  of  the 
six  years,  not  exceeding  the  amount  insured.  In  giving  judg- 
ment the  court  said :  —  "  As  to  the  goods,  we  are  clear  that 
the  policy  was  intended  to  cover,  and  did  cover  whatever 
goods  the  plaintiff  might  have  in  his  store,  at  any  time  dur- 
ing the  continuance  of  the  risk,  not  beyond  the  amount  actu- 
ally insured.  A  construction  limiting  the  policy  to  the  goods 
actually  in  the  store  at  the  time  the  insurance  was  effected,, 
would  defeat  the  very  object  of  the  assured,  and  so  it  must 
have  been  understood  by  the  insurer.  The  plaintiff's  busi- 
ness was  trade,  the  vending  of  goods  from  his  store.  Accord- 
ing to  the  construction  put  upon  the  policy  by  the  company, 
the  plaintiff  has  no  security  except  upon  the  goods  actually 
in  the  store  when  the  policy  was  issued,  and  when  those 
were  disposed  of  their  liability  was  at  an  end.  We  cannot 
listen,  for  a  moment,  to  such  a  suggestion.  A  policy  of  in- 
surance being  a  contract  of  indemnity,  must  receive  such  a 
construction  of  the  words  employed  in  it  as  will  make  the 
protection  it  affords  coextensive,  if  possible,  with  the  risk  of 
the  assured."  The  court,  in  fact,  considered  it  clear,  that  the 
risk  was  a  continuing  one,  to  the  amount  specified^  upon  such 
goods  as  the  assured  might  have  in  the  store  within  the  term 
covered  by  the  policy,  and  was  not  confined  to  such  as  were 
there  at  the  time  of  assuming  the  risk.^ 

1  Lane  v.  Mame  Mutual  Fire  Ins.  Co,  3  Fairf.  (Me.)  B.  44  ;  and  see 

28* 
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§  203  a.  A  policy  of  insurance  was  effected  "  on  the  stock 
of  looking-glasses,  looking-glass  plates,"  &c.  of  H.  &  B. 
^<  contained  in  the  brick  building  situate,"  &c.  During  the 
running  of  the  policy,  the  property  of  H.  &  B.,  then  in  the 
building,  was  sold  vpon  execution^  and  purchased  by  the 
plaintiff.  The  goods  were  delivered  to  him  by  the  sheriff, 
and  the  secretary  of  the  insurance  company  signed  a  con- 
sent that  the  interest  of  A.  B.in  the  policy  might  be  assigned 
to  the  plaintiff,  which  was  done  accordingly.  The  goods 
purchased  by  the  plaintiff  corresponded  with  those  described  in 
the  policy.  They  remained  in  the  brick  building  until  they 
were  consumed  by  fire.  The  court  decided,  that  the  policy 
ceased  to  be  effective  upon  the  goods  purchased  by  the  plain- 
tiff at  the  sheriff's  sale,  from  the  time  they  were  sold.  But 
that  the  insurance  was  not  upon  such  goods  only  as  were  in 
the  building  at  the  date  of  the  policy.  That  it  was  upon 
personal  property  of  the  assured  and  their  assigns,  of  the  de- 
scription contained  in  the  policy,  which  might  be  in  the  build- 
ing at  an^  time  during  the  running  of  the  policy.  So  that 
the  policy,  although  inoperative  as  to  the  property  sold  at  the 
sheriff's  sale,  was  not  dead,  but  had  sufficient  vitality  to  pro- 
tect any  goods  of  the  same  description  which  might  subse- 
quently be  purchased  by  the  assured,  and  placed  in  the  same 
building,  so  long  as  it  might  be  occupied  by  them,  and  that 
when  the  policy  was  assigned  to  the  plaintiff  it  was  an 
operative  instrument.1 

§  204.  A  feme  covert  was  tenant  for  life  in  one  third  of  a 
lot  of  land,  and  tenant  for  years  of  the  other  two  thirds  ;  and 
her  husband  erected  a  house  on  the  land,  and  caused  it  to  be 
insured  by  a  mutual  insurance  company,  as  his  property. 


Dow  ».  Hope  Ins.  Co.  1  Hall,  (N.  Y.)  R.  66  ;  and  ante.  Chap.  lY.  §  78, 
et  seq. 

1  Hooper  v,  Hudson  River  Fire  Ins.  Co.  16  Barb.  (N.  Y.)  Sup.  Co.  R. 
413 ;  and  see  aniCj  §  101, 102. 
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One  article  of  the  by-laws  of  the  company  was  that  the 
policy  should  be  void,  if  the  assured  should  sell  or  alienate 
the  property  in  whole  or  in  part,  without  consent.  During 
the  existence  of  the  policy,  the  plaintiff  and  his  wife  con- 
veyed to  the  reversioner  her  life-estate,  on  condition  that  the 
grantee  should  pay  her  a  fixed  sum  annually  during  her  life. 
The  husband,  at  the  same  time  conveyed  to  the  reversioner 
al)  his  interest  in  the  other  two  thirds,  and  took  back  a  mort- 
gage upon  the  whole  estate  to  secure  the  payment  of  several 
sums  in  annual  instalments.  The  mortgagor  entered  into 
possession  ;  and  the  house  was  afterwards  destroyed  by  fire 
before  any  of  the  above-named  sums  became  payable  by  him. 
It  was  held,  that  the  conveyance  aforesaid  constituted  such 
an  alienation  as  defeated  the  policy.^ 

§  205.  A  mortgage,  unless  in  the  case  of  a  mutual  insur- 
ance company,  is  not  an  alienation  of  such  a  kind  as  to  de- 
feat the  policy ;  and  the  interest  of  a  mortgagee  of  lands,  after 
entry,  for  the  purpose  of  foreclosing  the  mortgage,  and  before 
a  foreclosure  has  taken  place,  cannot  be  transferred  by  an 
attachment  and  levy  thereon,  as  the  real  estate  of  the  mort- 
gagee.^ In  the  case  just  referred  to,  the  court,  after  a  care- 
ful review  of  the  authorities,  arrived  at  the  following  result : 
'^  The  breach  of  a  condition  of  a  mortgage  in  no  respect 
changes  the  nature  of  the  estate  in  the  respective  parties. 
Notwithstanding  such  breach  the  mortgagor  is  still  consid- 
ered the  owner  against  all  but  the  mortgagee ;  he  may  sell 
and  convey  the  fee ;  may  lease  the  land,  if  in  possession ;  and 


1  Abbott  V.  Hampden  Mutaal  Fire  Ins.  Co.  17  Shep.  (Me.)  R.  414 ;  and 
see  Smith  v.  People's  Bank,  11  Ibid.  185.  A  policy  of  insurance  of  a  build- 
ing against  destruction  hy  fire,  given  by  the  Indiana  Mutual  Fire  Insurance 
Company,  is  rendered  void,  and  the  lien  of  the  company  is  lost,  by  a  mort- 
gage of  the  property  by  the  assured.    2  Carter,  (Ind.)  B.  645. 

s  Smith  V.  People's  Bank,  11  Shep.  (Me.)  B.  185;  and  see  ante,  §  58, 
et  seq. 
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in  every  respect  deal  with  it  as  his  own.  The  equity  of 
redemption  remains  little,  if  at  all,  affected  by  an  entry  of 
the  mortgagee,  after  breach  of  the  condition ;  the  rights  of 
the  mortgagor  are  not  essentially  impaired  till  foreclosure. 
It  may  be  taken  on  execution  against  the  owner,  and  dis- 
posed of  as  well  after  as  before  such  entry  ;  and  the  interest 
acquired  by  the  creditor  differs  in  no  respect  from  that  which 
he  would  have  obtained,  if  made  before  breach  of  the  condi- 
tion. In  both  cases  he  would  bold  the  land  subject  to 
redemption,  and  be  obliged  to  account  strictly  for  the  net 
value  of  the  rents  and  profits ;  if  they  should  be  equal  to  the 
amount  of  the  debt  secured  by  the  mortgage,  before  the 
expiration  of  the  time  necessary  to  work  a  foreclosure,  the 
mortgage  would  be  discharged  thereby  as  effectually,  as  by 
any  other  mode  of  payment  In  the  view  of  a  court  of 
equity,  the  rents  and  profits  are  incidents  dejure  to  the  own- 
ership of  the.  equity  of  redemption.  In  no  sense  can  they  be 
the  property  of  the  mortgagee  till  foreclosure."  ^ 

§  206.  If  the  owner  of  real  estate  has  contracted  to  convey 
the  buildings  insured  thereon,  at  a  future  day,  on  payment  of 
the  purchase-money ;  and,  between  the  date  of  the  contract 
and  the  day  of  payment,  the  premises  are  destroyed  by  fire  — 
the  vendor  being  in  possession,  —  it  is  not  such  an  aliena- 
tion as  will  vacate  the  policy.  The  legal  title  is  in  him ;  and 
there  is  no  alienation  of  property  which  renders  the  defence 
of  a  want  of  interest  in  the  thing  insured,  valid.^ 

§  207.  In  Tittemore  v.  Mutual  Insurance   Company,  in 


.  ^  See  the  relative  interests  of  mortgagor  and  mortgagee,  and  their  insur- 
able nature,  ante^  §  58,  et  seq. ;  and  Gordon  t;.  Lewis,  2  Sumn.  (Cir.  Co.)  R. 
143  ;  Fay  v,  Cheeney,  14  Pick.  (Mass.)  R.  899;  Conover  v.  Mutual  Ins. 
Co.  of  Albany,  2  Const  (N.  Y.)  R.  290. 

8  See,  as  to  the  interest  of  the  assured,  anUy  Chap.  IV. ;  Trumbull  ». 
Portage  County  Mutual  Ins.  Co.  12  Ohio  R.  S65. 
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Vennont,^  the  holder  of  a  policy  of  fire  insurance  executed  a 
warrantee  deed  of  the  premises,  and  at  the  same  time  received 
back  a  deed  of  the  same  premises,  with  a  condition  annexed, 
that,  if  the  grantor  in  that  deed  should  pay  to  the  grantee  the 
sum  of  two  thousand  dollars  within  three  years,  and  should 
allow  the  grantee  in  that  deed  to  retain  possession  of  the 
premises  until  that  sum  should  be  paid,  then  the  second 
should  be  void,  otherwise  in  force  ;  and  it  appeared,  that  the 
grantor  in  the  second  deed  never,  in  any  form,  agreed  to  pay 
the  sum  mentioned,  but  it  was  wholly  optional  with  him 
whether  to  do  so  or  not.  It  was  held,  that  this  amounted 
merely  to  a  conditional  sale,  and  was  not  such  an  alienation 
as  would  avoid  the  policy.  "  Looking,"  said  Davis,  J.,  who 
gave  the  opinion  of  the  court,  <<  at  the  matter  in  the  point  of 
light  in  which  it  is  viewed  by  the  courts,  by  the  community, 
and  it  is  to  be  presumed  by  the  legislature,  I  should  have  no 
difficulty  in  saying,  that  if  this  transaction  be  not  plainly  dis- 
tinguishable from  the  ordinary  one  of  a  sale  upon  a  credit  of 
three  years,  with  the  usual  lien  upon  the  premises  as  security 
for  ultimate  payment,  it  ought  to  be  regarded  as  an  aHena^ 
tion^  and  consequently  a  forfeiture  of  right  of  action  under 
the  policy  of  insurance.  As  we  construe  this  contract,  as  no 
part  of  the  two  thousand  dollars  was  paid,  or  tendered  within 
the  time  limited,  whatever  prospective  conditional  interest 
Van  D' Waters  ever  had  in  the  premises,  had  ceased  before 
the  destruction  of  the  property,  and  the  fee  of  the  land, 
never  being  out  of  the  plaintiff,  —  for  I  do  not  regard  a  con- 
veyance and  re-conveyance,  when  simultaneous,  as  divesting 
him  of  title  at  all,  —  there  was  no  alienation,  which  by  the 
terms  of  the  statute  could  vitiate  the  policy."  ^ 


1  Tittemore  v.  Mutual  Ins.  Co.  20  Yt.  R.  146. 

*  By  the  terms  of  the  statute  it  was  provided,  that  when  any  house  or 
other  building  shall  be  alienated  by  sale  or  otherwise,  the  policy  shall  be 
void. 
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§  207  a.  It  is  a  rule  in  equity,  that  a  conveyance  of  pro- 
perty, by  wap  of  security  for  a  debty  is  treated  as  a  mort* 
gage,  whatever  form  the  parties  may  have  adopted  to  effect 
that  object.  In  the  case  of  Holbrook  v.  American  Insur- 
ance Company,^  the  parties  described,  in  words,  a  conditional 
sale,  with  a  right  of  re-purchase ;  and  it  was  held,  that  a 
conveyance,  which  equity  will  treat  as  a  mortgage,  does  not 
terminate  the  interest  of  the  assured.     • 

§  208.  The  charter  or  by-laws  of  mutual  insurance  com- 
panies, it  is  believed,  sometimes  provide  that  if  the  assured 
mortgages  the  property  insured,  the  policy  shall  be  void  un- 
less with  the  insurer's  consent.^  Whenever  the  assured 
makes  a  conveyance  of  the  property  insured  with  such  con- 
sent, the  rights  of  the  alienee  are  considered  to  stand  very 
much  upon  the  same  footing  with  those  of  an  assignee  of  a 
marine  policy,  where  no  such  consent  has  been  given.^ 

§  208  a.  Where  the  charter  of  a  mutual  insurance  coni- 
pany,  whereof  the  assured  are  members,  provided  that  no 
insurance  effected  on  any  property  should  be  valid  to  the 
assured,  unless  he  had  a  perfect  and  unencumbered  title 
thereto,  at  the  time  of  effecting  such  insurance ;  and  in  an 
action  on  a  policy  issued  under  such  charter,  it  appeared, 
that  at  the  time  it  was  effected,  there  was,  outstanding,  a 
title  to  the  property  insured,  in  a  third  person,  by  virtue  of  a 
mortgage  of  that  property  to  him,  previously  executed,  and 
never  released ;  it  was  held,  that  as  the  assured  had  not  a 
perfect  and  unencumbered  title,  within  the  meaning  of  the 


1  Holbrook  v.  American  Ins.  Co.  1  Curtia,  (Cir.  Co.)  R.  193. 

9 -See  M'Culloch  v.  Indiana  Mutual  Ins.  Co.  8  Blackf.  (Ind.)  R.  50  ;  and 
as  to  mutual,  as  distinguished  from  general  companies,  see  anUf  §  10,  p.  45, 
and§146,  p.  176. 

3  See  2  Am.  Lead.  Ca.  460 ;  and  ante,  Introd.  §  11, 
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charter,  consequently  he  was  precluded  from  a  recovery. 
A  perfect  title  deftotes  one  that  is  good,  both  at  law  and  in 
equity.^ 

§  209.  In  Jackson  v.  Massachusetts  Mutual  Fire  Insurance 
Company,'  a  clause  in  a  policy  against  fire,  provided,  that  if 
the  building  insured  should  be  alienated  by  sale  or  otherwise, 
the  policy  should  be  thereupon  void ;  and  another  clause 
provided,  that  where  any  estate  mortgaged  should  be  taken 
possession  of  by  the  mortgagee  for  breach  of  the  condition, 
the  policy  should  thereupon  be  void ;  it  was  held,  that  the 
policy  did  not  intend  to  restrain  the  assured  from  conveying 
in  mortgage,  and  that  such  a  conveyance  would  not  avoid 
the  policy,  so  long  as  he  remained  in  possession,  and  no 
entry  was  made  for  foreclosure.  In  giving  judgment  in  this 
case,  the  court  say:  —  "The  defendants  contend  that  the 
term  alienation  is  here  used  in  its  broadest  sense,  and  as 
embracing  the  case  of  a  conveyance  by  mortgage  as  well  as 
that  of  an  absolute  transfer  of  the  whole  interest  It  seems 
to  us  that  this  is  an  erroneous  view  of  the  question,  and  the 
improbability  of  such,  having  been  the  purpose  of  that  rule, 
is  much  strengthened  from  the  consideration  of  the  frequency 
of  this  mode  of  transfer,  and  the  numerous  cases  of  liens  of 
this  character  created  for  temporary  purposes,  and  to  an 
amount  very  small  in  comparison  with  the  value  of  the  pro- 
perty mortgaged." 

§  210.  A  house  is  insured  against  fire  by  a  policy  contain- 
ing a  provision,  that  it  is  to  have  no  effect  if  assigned,  unless 
the  assignment  be  allowed  by  the  insurance  company.  The 
owner,  the  assured,  makes  a  written  contract,  by  which  he 
agrees  to  sell  to  A.  the  house,  with  the  lot  on  which  it  stands ; 
and  A.  agrees  to  procure  and  assign  to  the  vendor  the  bond 


^  Warner  v.  Middlesex  Mutual  Assurance  Co.  21  Conn.  R.  444. 

8  Jackson  v.  Massachusetts  Mutual  Fire  Ins.  Co.  23  Pick.  (Mass.)  B.  418. 
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of  a  third  person,  for  the  purchase-money,  and  to  execute  a 
mortgage  of  the  property  for  securing  the  payment;  the  con- 
tract to  be  fulfilled  on  A.'s  part  within  a  month.  A.  fails  to 
perform  Jiis  contract  within  the  month,  and  five  days  after- 
wards, and  while  it  is  still  unperformed,  the  house  is  con- 
sumed by  fire.  Subsequently,  the  contract  is  carried  into 
effect  by  the  parties.  In  an  action  by  the  vendor  against  the 
insurance  company  to  recover  the  value  of  the  house,  the 
parties  to  the  suit,  in  addition  to  the  foregoing  facts,  agree 
that  both  before  and  after  the  execution  of  the  written  con- 
tract for  the  sale  of  the  premises,  it  was  agreed  by  parol  be- 
tween the  vendor  and  vendee,  that  the  former  should  assign 
the  policy  of  insurance  to  the  latter.  Reserving,  however, 
the  question  of  law,  whether  the  said  parol  agreement  can  be 
admitted,  either  as  a  distinct  contract,  or  for  the  purpose  of 
affecting  the  terms  of  the  written  contract  of  sale,  it  was 
held,  that  the  assured  was  entitled  to  recover,  notwithstand- 
ing the  contract  of  sale,  and  the  subsequent  performance  of 
it ;  first,  because  the  purchaser  if  sued  in  equity  for  specific 
execution,  might  have  set  up  the  parol  agreement  to  assign 
the  policy,  and  thereby  entitle  himself  to  an  abatement  for 
the  loss  of  the  house ;  secondly,  because,  by  a  stipulation  for 
a  mortgage,  the  assured  retained  an  insurable  interest  in 
the  premises,  which  gave  him  an  immediate  right  of  action 
against  the  insurance  company  upon  the  happening  of  the 
loss.  If  the  contract  executed  would  not  extinguish  the  in- 
surable interest,  the  contract  executory  surely  would  not^ 

§  211.  As  has  been  before  stated,^  fire  policies  cannot,  at 
law,  be  transferred  from  one  to  another,  without  the  consent 
of  the  underwriter ;  at  least  before  a  loss  happens.  There 
are,  however,  cases  in  which  the  charter  of  a  fire  insurance 


^  Fire  and  Marine  Ins.  Co.  of  Wheeling  v.  Morrison,  (Appeal,)  11  Leigh, 
(Va.)  R.  354. 
9  Anle^  Introd.  §  11. 
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company  makes  provision  that  an  action  may  be  brought  in 
the  name  of  an  assignee ;  and  though,  in  such  case,  courts  of 
law  cannot  entertain  a  suit  in  the  name  of  an  assignee,  yet 
they  will  always  protect  the  right  of  the  assignee.  Where 
there  is  a  transfer  of  the  policy,  either  under  the  charter,  or 
by  the  consent  of  the  underwriter,  the  assignee  cannot  reco- 
ver upon  it,  in  the  case  of  loss,  in  his  own  name ;  the  general 
rule  applicable  to  personal  contracts  being,  that  when  they 
are  assigned,  the  action  for  a  breach  must  be  brought  in  the 
name  of  the  assignor,  except  where  the  defendant  has  ex- 
pressly promised  the  assignee  to  respond  to  him.  Notwith- 
standing there  be  a  mortgage  on  the  property  insured,  made 
by  the  assured,  and  an  assignment  of  the  property  to  the 
mortgagee,  with  the  consent  of  the  underwriter,  a  suit  upon 
the  policy  to  recover  for  a  loss  must  be  brought  in  the  name 
of  the  assured.^ 


^  Where,  in  Bustainiiig  a  sait  by  an  assignee  of  a  chose  in  action  against 
the  debtor,  on  a  promise  of  payment  made  by  the  latter,  the  Supreme  Court 
of  Massachusetts  held  the  following  language :  "If,  on  examining  the  dedar^ 
ation,  aided  as  it  is  by  the  verdict,  we  can  find  a  legal  cause  of  action  sub- 
stantially set  forth,  we  are  bound  to  render  judgment  upon  it  for  the  plain- 
tiffs. We  have  accordingly  considered  the  fects  in  this  case,  as  showing  an 
assignment  to  the  plaintiffs  by  Head,  and  the  other  original  debtors  respect- 
ively, of  so  much  of  their  money  in  the  defendant's  hands ;  and  assent  thereto 
by  the  defendant,  and  a  promise  by  him  to  the  plaintiffs  to  pay  the  same  to 
them  accordingly.  The  general  principle  has  been  long  well  settled,  that 
such  an  assignment,  with  notice  to  the  defendant,  imposes  on  him  an  equi- 
table and  moral  obligation  to  pay  the  money  to  the  assignee ;  and  although 
such  an  obligation  is  not  sufficient  to  support  an  implied  assumpsit,  so  as  to 
enable  the  asmgnee  to  maintun  an  action  in  his  own  name,  yet  it  is  a  good 
consideration  for  an  express  promise  to  that  effect  Crocker  v.  Whitney, 
10  Mass.  B.  816.  The  general  principle  laid  down  in  this  case,  was  recog- 
nized in  K^eer  v.  Archer,  2  Barb.  (N.  Y.)  B.  420 ;  and  its  reasoning  was 
adopted  by  the  Supreme  Court  of  Vermont,  in  Moore  v.  Wright,  1  Verm.  B. 
57 ;  and  by  that  of  New  York,  in  Compton  v,  Jones,  4  Cow.  (N.  Y.)  B.  18 ; 
and  is  supported  by  the  prior  decision  of  Steward  o.  Eden,  2  Caines,  (N.  Y.) 
B.  150 ;  see  2  Amer.  Lead.  Cases,  189-149.  In  some  form  or  other,  the  de- 
cisions above  cited  have  been  very  generally  followed  in  this  country.  Jbid,; 
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§  212.  There  may  be  an  original  promise  to  the  assignee, 
to  indemnify  him,  .whilst  he  retains  an  interest  in  the  estate ; 


Mowry  v.  Todd,  12  Mass.  281 ;  Jones  v.  Walton,  13  Mass.  R.  S04 ;  Wilson  v. 
Hill,  3  Mete.  (Mass.)  R.  66 ;  Ceriner  v.  Hodgson,  3  N.  Hamp.  R.  82 ;  Cleaton 
V.  Chambliss,  6  Rand.  (Ya.)  R.  16  ;  Ashton  o.  Contee,  H.  &  Johns.  (Md.)  R. 
351 ;  Tiernan  v.  Jackson,  5  Peters,  (U.  S.)  R.  580, 597.  A  policy  was  issued 
by  a  mutual  fire  insurance  company  to  the  owner  of  the  buildings  insured, 
and  was  by  him  assigned,  with  the  assent  of  the  company,  to  a  purchaser  of 
the  premises,  who  mortgaged  back  the  premises  to  his  grantor,  and  with  the 
assent  of  the  company,  re-assigned  the  policy  to  him  *Uo  hold  as  collateral 
security  for  the  performance  of  the  condition  of  the  mortgage."  It  was  held, 
that  in  case  of  loss,  the  original  assured  might  maintain  an  action  on  the 
policy  in  his  own  name.  Kingsley  v.  New  England  Fire  Ins.  Co.  8  Cush. 
(Mass.)  R.  393.  In  relation  to  the  point  taken  by  the  insurance  company, 
that  the  action  could  not  be  maintained  in  the  name  of  the  plaintiffs,  the 
court  (by  Metcalf,  J.)  said, — We  are  of  opinion,  that  the  assignments  of  the 
policy,  with  the  express  consent  of  the  defendants,  enable  the  assignees  to 
sue  on  it  in  their  own  names ;  that  such  consent  to  the  assignment  operates 
as  a  promise  to  pay  the  loss  to  them.  [The  learned  judge  here  referred  to 
Crocker  v.  Whitney,  10  Mass.  R  316,  and  Wilson  v.  Hill,  3  Mete.  (Mass.) 
R.  69.  The  marginal  note  in  Crocker  v.  Whitney,  just  referred  to,  thus 
reads :  —  "An  assignment  by  A.  to  B*  of  a  sum  of  money  due  from  C.  to  A., 
an  assent  on  the  part  of  C,  and  an  express  promise  by  him  to  B.  to  pay  ac< 
Gordingly,  is  sufficient  to  maintain  assumpsit  by  B.  against  C.  The  following 
note  was  made  to  this  case  by  the  late  Mr.  Rand,  in  10  Mass.  R.,  on  p.  322, 
of  the  edition  of  1851.  "In  reading  this  case,  one  is  reminded  of  the  saying 
of  Mr.  Justice  Buller, — 'Hard  cases  make  shipwreck  of  the  law.'  Clearly 
there  was,  as  it  seems  to  us,  no  shadow  of  a  consideration  for  the  undertaking 
of  the  defendant  set  forth  in  the  declaration ;  and,  for  this  reason,  it  would 
seem  judgment  should  have  been  arrested.  See  Tenny  v.  Prince,  4  Pick. 
385 ;  Powell  v.  Brown,  3  Jo|ins.  R.  100;  and  cases  in  note  to  Lent  v.  Padel- 
ford,  antCj  p.  236.  The  promise  set  forth,  too,  was  apparently  on  a  contin- 
gent condition,  which,  it  seems,  never  happened.  As  to  the  case  of  Israel  v. 
Douglas  &  al.,  (1  H.  Bl.  239,)  on  which  the  learned  judge  founds  his  argu- 
ment, the  authority  of  it,  though  recognized  by  Lord  Ellenborough,  in  Wil- 
liams V.  Everett,  (14  East,  587,  note,)  was  doubted  by  Lawrence,  Jt,  in  Tay* 
lor  V.  Heggins,  (3  East,  171) ;  and  it  can  now  only  be  considered  as  law  with 
certain  qualifications.  Where  A.  is  indebted  to  B.,  and  B.  to  C,  in  the  same 
sum,  and  it  is  agreed  amongst  all  the  parties  that  A.  shall  pay  C,  C.  cannot 
sue  A.,  unless  by  the  agreement  he  relinquishes  his  action  against  B. ;  for, 
should  he  still  retain  his  right  of  suing  B.,  there  would  be  no  consideration 
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and  the  exemption  of  the  underwriter  from  farther  liability  to 
the  vendor,  and  the  premium  already  paid  for  insurance,  for 


for  A.'8  promise  to  pay  him,  C,  since  there  would  be  no  loss  to  the  plaintiff, 
or  benefit  to  the  defendant  Guxon  v.  Chadiey,  S  Barn.  &  Ores.  591;  Whar- 
ton V,  Walker,  4  B.  &  C.  163 ;  Tatlock  v.  Harris,  per  Bailer,  J.,  3  D.  &  £. 
180;  Hodgson  v.  Anderson,  S  B.  &  C.  855 ;  5  D.  &  R.  735 ;  W^ilson  v.  Coup- 
land,  5  B.  &  Aid.  228 ;  2  Phil.  Evid.  7th  ed.  117.  In  Wharton  v.  Walker, 
Bayley,  J.,  said,  "If,  by  an  agreement  between  the  three  parties,  the  plain- 
tiff had  undertaken  to  look  to  the  defendant,  and  not  to  his  original  debtor, 
that  would  have  been  binding,  and  the  plaintiff  might  have  maintained  an 
action  on  the  agreement ;  but,  in  order  to  give  him  that  right  of  action,  there 
must  be  an  extinguishment  of  the  intermediate  debt"  This  debt  cannot  be 
extinguished  unless  there  be  a  communication  between  all  parties  and  an^ 
express  agreement  by  the  plaintiff  to  accept  the  defendant  only  as  his  debtor. 
Cuxon  V,  Chadley ;  Wharton  v.  Walker,  uhi  sup.  See  Spratt  v.  Hobhouse, 
4  Bing.  178;  Hennings  v.  Bothschild,  4  Bing.  315.  Where,  however,  by 
agreement  between  all  the  parties,  the  debt  due  from  A.  to  B.  is  assigned  to 
C,  to  secure  the  payment  of  a  smaller  debt  due  from  B.  to  C. ;  and  it  is 
agreed  that  such  moneys  as  C.  shall  receive  from  A.,  through  his  agent,  upon 
A.'s  debt,  shall  be  applied  in  payment  of  the  debt  of  B.,  and  be  pro  tanto 
a  discharge  of  the  debt  of  A,  —  such  an  agreement  is  obligatory  on  the  par- 
ties; the  agreement  to  forbear  to  sue  B.  being  a  sufficient  consideration 
moving  from  C,  and  it  being  an  agreement,  on  the  part  of  A.,  only  to  pay 
hifl  own  debt  to  C,  instead  of  B.,  there  is  a  full  consideration  for  his  promise, 
and  no  writing  on  his  part  is  necessary.  Hodgson  v.  Anderson,  ubisup.; 
Fisher  v.  Miller,  1  Bing.  150 ;  7  Moore,  527 ;  Robertson  v.  Fontleroy,  8  Moore, 
10.  And  a  person  cannot,  in  general,  revoke  an  authority  to  his  debtor  to 
pay  the  debt  to  a  third  party,  the  creditor  of  the  former,  after  the  debtor  has 
given  a  pledge  to  such  third  party  that  he  will  pay  the  money  according  to 
the  authority.  Hodgson  v,  Anderson,  3  B.  &  C.  842 ;  Robertson  t;.  Fontle- 
roy, 8  Moore,  10.  But  in  the  principal  case,  it  is  not  stated  that  the  super- 
cargo was  indebted  to,  or  had,  property  of,  the  seamen  in  his  hands  and 
under  his  control,  nor  that  he  acted  herein  as  agent  of  the  owners,  nor  that 
his  owners,  being  indebted,  or  having  such  property,  knew  and  assented  to 
the  transaction.  It  appears,  from  the  declaration,  to  have  been  a  naked  pro- 
mise, without  consideration,  on  the  part  of  the  supercargo,  to  pay  on  the 
happening  of  a  contingency,  with  which  he  had  no  concern  whatever.  See 
Crowell  Hatch  &  al.  v.  P.  C.  Brooks,  2  Mass.  R.  293 ;  Tucker  v.  Welsh,  17 
Mass.  R.  160."]  If^  as  the  defendants  admit,  the  plain tiffs's  assignment  to 
Cudworth  authorized  him  to  sue  in  his  name,  we  do  not  see  why  his  assign- 
ment to  them  does  not  authorize  them  to  sue  in  their  names." 
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a  term  not  yet  expired,  are  a  good  consideration  for  such 
promise,  and  constitute  a  new  and  valid  contract  between  the 
underwriter  and  the  assignee.^  If  the  act  of  incorporation 
prescribe  that  an  assignee  of  the  assured,  with  the  insured 
property,  may  sue  in  his  own  name,  such  assignee  must  aver, 
that  he  has  become  the  purchaser  or  assignee  of  the  subject 
insured ;  and  a  general  averment  of  the  plaintiflPs  interest  is 
insufficient' 

§  213.  It  appeared,  that  after  the  assignment  of  a  policy 
which  was  relied  on  as  having  avoided  the  contract,  an 
assessment  had  been  made  on  the  plaintifis  under  the  pre- 
mium note  signed  by  them,  at  the  period  of  effecting  the 
insurance.  The  assessment,  and  its  subsequent  payment, 
were  relied  on  as  amounting  to  a  waiver  of  the  forfeiture, 
and  an  assent  to  the  assignment  of  the  policy.  It  was  how- 
ever, held  by  the  court,  that  as  the  contract  was  absolutely 
avoided  by  the  condition,  it  could  not  be  revived  by  the  sub- 
sequent acts  of  either  or  both  the  parties.^ 


1  Wilson  V.  Hill,  8  Mete.  Mass.  R.  66 ;  and  see  Mowiy  v.  Todd,  12  Mass. 
E.  281 ;  Carroll  v,  Boston  Marine  Ins.  Co.  8  Mass.  R.  515 ;  Carpenter  v.  Pro- 
vidence Washington  Ins.  Co.  16  Peters,  (U.  S.)  R.  495 ;  Bodle  v,  Chenango 
Coanty  Mutual  Ins.  Co.  2  Comst  (N.  Y.)  R  58. 

'  Jessel  V.  Williamsburg  Ins.  Co.  8  Hill,  (N.  Y.)  R.  88,  and  cases  therein 
cited ;  Munn  v.  Herkimer  Ins.  Ca  4  Hill,  (N.  Y.)  R.  187 ;  Traders  Ins.  Co. 
V.  Robert,  9  Wend.  (N.  Y.)  K  404 ;  Conover  v.  Mutual  Ins.  Ca  1  Comst 
(N.  Y.)  R.  290. 

3  Smith  V.  Saratoga  Ins.  Co.  8  Hill,  (N.  Y.)  R.  508.  The  ground  thus 
taken  was  supported  by  an  argument  drawn  from  the  analogous  case  of  con- 
ditions of  defeasance  attached  to  estates  for  years,  as  to  which  it  was  said  to 
be  well  settted,  that  where  the  effect  of  the  provinon  is  to  avcud  the  estate, 
no  subsequent  wuver  can  restore  its  existence.  But  the  instance  thus  ad- 
duced in  support  of  the  proposition,  that  contracts  conditioned  to  become 
Toid,  upon  the  happening  of  a  particular  contingency,  cannot  be  kept  alive 
after  the  contingency  happens,  even  by  the  consent  of  the  parties,  would 
appear  to  invalidate  rather  than  support  that  conclusion,  for  it  appears  to  be 
well  settled,  that  if  the  right  to  take  advantage  of  the  breach  of  a  condition, 
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§  214.  Any  defence  which  would  have  been  available 
against  the  assignor  of  the  policy,  as  a  contract  of  insurance, 
or  without  an  alienation  of  the  property,  will  be  equally  so 
against  the  assignee ;  and,  therefore,  it  does  not  appear  to  be 
essential  to  guard  by  stringent  provisions  against  a  transfer 
merely  of  the  policy.  Where  there  is  a  proviso  in  a  policy, 
that  the  interest  of  the  assured  in  the  policy  should  not  be 
assignable  without  the  consent  of  the  company,  in  writing ; 
and  that  in  case  of  any  transfer  or  termination  of  the  interest 
of  the  assured,  either  by  sale  or  otherwise,  without  such  con- 
sent, the  policy  shall  be  void ;  the  words  thus  employed  were 
construed  by  the  Supreme  Court  of  the  United  States,  as 
meaning  the  interest  in  the  property  insured,  and  not  in  the 
mere  contract  of  insurance.^  But  as  to  what  is  the  proper 
construction  of  a  clause  like  that  above  stated,  there  is  a  dis- 
crepancy in  the  authorities ;  and  a  different  meaning  was 
attached  to  the  words  of  it,  in  Smith  t;.  Saratoga  Insurance 
Company,  in  the  State  of  New  York.*  In  that  case  it  was 
held,  that  the  whole  effect  of  the  clause  was  strictly  confined 
to  a  provision  against  the  assignment  of  the  policy,  and  had 


in  avoidance  of  a  contract  of  lease,  be  waived  by  the  party  in  whose  favor  it 
was  intended,  the  estate  will  continue  upon  the  same  footing  as  if  the  condi- 
tion had  never  existed,  or  had  never  been  broken.  Doe  v.  Bancks,  4  B.  & 
Aid.  B.  401 ;  Clark  v.  Jones,  1  Denio,  (N.  Y.)  B.  516.  The  same  doctrine 
has  been  applied  in  the  case  of  other  contracts  qualified  hy  a  condition  of 
absolute  avoidance,  on  the  obvious  ground  that  if  treated  as  void  upon  the 
commission  'of  the  breach,  the  party  by  whom  it  is  committed,  by  violating 
one  of  his  obligations,  would  escape  from  the  performance  of  otiiers.  Boberts 
V.  Davy,  4  B.  &  Adol.  B.  664 ;  Mulins  v.  Freeman,  6  Bing.  B.  (New  Cases,) 
895.  [The  above  is  copied  from  2  Amer.  Lead.  Cases,  520,  521.]  See  Wil- 
son V.  Hill,  8  Mete.  (Mass.)  B.  68. 

1  Carpenter  v.  Washington  Ins.  Co.  16  Peters,  (U.  S.)  B.  495.  And  see 
2  Amer.  Lead.  Cases,  519.  To  the  learned  authors  of  this  valuable  work  the 
author  has  been  under  obligation  not  only  for  a  collection  of  authorities,  but 
for  able  and  instructive  comments  upon  them. 

9  Smith  V.  Saratoga  Ins.  Co.  1  Hill,  (N.  Y.)  B.  497. 
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no  relation  to  the  sale  of  the  subject-matter  of  the  insurance. 
The  argument  was,  that  the  policy  being  in  its  nature  assign- 
able, the  intention  of  the  parties  must  be  supposed  to  have 
been  directed  to  it,  rather  than  to  the  property  itself,  the  as- 
signment of  which  would  have  avoided  the  insurance,  apart 
from  any  proviso,  both  under  the  general  rule  of  law,  and 
the  express  words  of  the  charter  incorporating  the  company. 
This  construction  was  adhered  to  when  the  same  case  was 
brought  before  the  court  on  a  subsequent  occasion.^ 

§  215.  The  question  presented  in  Granger  v.  Howard  In- 
surance Company,^  was,  whether  an  action  could  be  sustained 
in  the  name  of  the  assignee  ?  The  court  were  of  opinion, 
that,  at  common  law,  it  could  not  be  done,  though  it  might 
in  equity.  But  there,  the  court  held,  the  suit  would  not  be 
entertained  unless  it  appeared  that  the  assured  refused  the 
use  of  his  name  for  the  benefit  of  the  assignee.  The  statute 
incorporating  the  company  expressly  provided,  —  "that  in 
case  any  person  insured  by  the  defendants  shall  sell  and  con- 
vey, or  assign  the  subject  insured  during  the  period  of  time 
for  which  it  is  insured,  it  shall  be  lawful  for  such  assured  to 
assign  and  deliver  to  the  purchaser  such  policy,  and  such 
assignee  shall  have  all  the  benefit  of  such  policy,  and  may 
bring  a  suit  in  his  own  name :  provided,  before  any  loss 
happens,  notice  shall  be  given  of  the  assignment;  and  the 
defendants,  when  notified,  shall  be  at  liberty  to  retain  a  rata- 
ble proportion  of  the  premium,  and  be  exonerated  from  the 
risk."  This  statute  gives  an  action  in  the  name  of  the  assignee 
of  the  policy,  provided  he  has  become  the  purchaser  or  as- 
signee of  the  subject  insured  subsequent  to  the  insurance  and 
before  the  loss.  This  being  the  foundation  of  the  plaintiff's 
right  of  action,  he  is  bound  to  show  that  he  comes  within  the 


1  13  Hill's  R.  508. 

'  Granger  v,  Howard  Ins.  Co.  5  Wend.  (N.  Y.)  R.  200 ;  and  see  Marsh, 
on  Ins.  800. 
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provisions  of  the  act.  In  Carter  v.  United  Insurance  Com- 
pany,^ the  chancellor  refused  to  entertain  jurisdiction,  saying 
the  remedy  was  at  law,  and  the  nominal  plaintiff  would  not 
be  permitted  to  defeat  the  action. 

§  216.  Lynch  v.  Dalzell,^  and  Sadlers  Company  v.  Bad- 
cock,^  show,  that  upon  an  assignment  or  any  transfer  of  the 
property  insured,  the  assignee  should  take  special  care  to 
have  the  policy  regularly  transferred  to  him  by  the  proper 
indorsement  at  the  office.^  Undoubtedly  the  transfer  must 
be  made  in  conformity  with  any  particular  well  known  rule 
prescribed. 

§  217.  The  assignment  may  be  accepted  in  behalf  of  the 
company  by  a  duly  constituted  agenl.  Incorporated  com- 
panies, whose  business  is  necessarily  conducted  altogether  by 
agentSj  should  be  required  at  their  peril  to  see  to  it,  that  their 
officers  and  agents  whom  they  employ,  not  only  know  what 
their  powers  and  duties  are,  but  that  they  do  not  habitually, 
and  as  a  part  of  their  system  of  business,  transcend  those 
powers.  Were  it  otherwise,  third  persons  could  not  deal 
with  them  with  any  degree  of  safety.  They  can  have  no 
access  to  the  by-laws  and  resolutions  of  the  board,  and  no 
means  of  judging  in  the  particular  instance  whether  the  offi- 


X  Carter  v.  United  Ins.  Co.  1  Johns.  (N.  T.)  Cb.  R.  468. 

9  Lynch  v.  Daizell,  8  Bro.  ParL  Ca.  49,  and  ante,  %  55, 193. 

8  Sadlers  Co.  v.  Badcock,  2  Atk.  R  554,  and  ante^  Intr.  §  48,  and  Treat. 
§  55, 198. 

4  In  the  proposals  of  the  Hand-in-Hand  fire  office,  yi  England,  it  is 
declared,  that  if  the  premises  insured  should  be  assigned,  the  assignment 
must  be  entered  at  the  office.  The  other  English  offices  give  notice  gene- 
rally upon  the  policy,  that  it  shall  be  of  no  force  if  assigned,  unless  such 
assignment  be  allowed  by  an  entry  in  the  books  of  the  office,  or  indorsed  on 
the  policy.  So  that  it  seems  to  be  a  settled  rule  in  all  the  Englbh  offices, 
not  to  allow  any  transfer  of  any  property,  without  the  consent  of  the  mana- 
gers.   This  is  perfectly  reasonable.    Marsh,  on  Ins.  696,  697. 
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cer  is,  or  is  not  within  the  prescribed  limits.^  When  by  the 
terms  of  a  policy,  an  assignment  of  the  interest  of  the  assured 
is  prohibited,  <<  unless  by  the  consent  of  the  company  mani- 
fested in  writing,"  and  the  secretary^  on  an  application  to 
him  at  the  office  of  the  company,  indorsed  upon  the  policy 
and  subscribed  a  consent;  his  authority  to  do  so,  in  the 
absence  of  evidence  to  the  contrary,  is  to  be  presumed. 
Even  were  it  necessary  to  prove  his  authority,  a  formal 
resolution  of  the  board  of  directors  need  not  be  shown. 
Evidence  that  the  secretary,  he  being  the  sole  agent  of  the 
company  in  transacting  business  at  the  office,  has  been  uni- 
formly in  the  habit  of  giving  such  consent  in  writing,  and 
has  made  regular  entries  of  his  acts  in  the  books  of  the  com- 
pany, without  objection  or  repudiation  on  the  part  of  the 
company,  is  enough  at  least  to  carry  the  question  of  autho- 
rity to  the  jury.* 

§  218.  In  regard  to  an  agent  of  the  assured,  it  is  not  alone 
his  duty  to  conduct  himself  with  fidelity  and  punctuality 
towards  his  employer;  but  he  is  bound  likewise  to  observe 
the  strictest  veracity  and  candor  towards  the  underwriter. 
He  cannot  indeed  be  a  faithful  employee  of  one,  without 
dealing  honorably  with  the  other ;  for  any  misrepresentation 
or  concealment  committed  by  the  agent,  will  have  the  same 
effect  in  avoiding  the  policy  as  if  it  were  committed  by  the 
assured  himself,  even  though  it  be  done  without  the  privity 
or  knowledge  of  the  latter,  or  ignorantly.  For  it  is  a  maxim 
in  the  law,  that  if  one  of  two  innocent  persons  must  suffer 
by  the  fraud  or  negligence  of  a  third,  the  loss  shall  fall  on 


^  Per  JobnBon,  J.,  Conovcr  v.  Mutual  Ins.  Co.  1  Comst  (N.  Y.)  R.  290 ; 
and  see  Brown  v.  Williams,  15  Shep.  (Me.)  R.  252 ;  McEvers  v.  Lawrence, 

1  Hoff.  (N.  Y.)  Ch.  R  172 ;  Bodie  v.  Chenango  County  Mutual  Ins.  Co. 

2  Comst  (N.  Y.)  R.  58. 

2  Conover  v.  Mutual  Ins.  Co.  ub  sup.^  and  see  on  the  subject  of  the 
authority  of  agents  df  corporations,  Angell  &  Ames  on  Corp.  Chap.  IX. 
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him  who  trasted  the  third  person^  If  the  assignor  himself 
undertake  to  get  the  consent  of  the  underwriter,  he  will  be 
liable  to  him  for  all  the  consequences  of  neglecting  or  omit- 
ting to  do  so.^ 

§  219.  The  question,  whether  the  forfeiture  of  an  insur- 
ance, conditioned  to  be  absolutely  void  upon  the  breach  of 
the  stipulations  entered  into  by  the  assured,  is  susceptible  of 
being  waived  by  the  subsequent  conduct  of  the  underwriter, 
does  not  seem  to  have  been  fully  presented  for  decision.^  But 
in  the  case  of  Smith  t;.  The  Saratoga  Insurance  Company,^ 
and  also  that  of  Neely  v,  Onondaga  Mutual  Insurance  Com- 
pany,^ the  opinion  expressed  by  the  court  was  strong  against 
the  possibility  of  such  a  waiver.  It  has  been  considered, 
that  "  whatever  may  be  the  sounder  view  on  this  point,  it 
is  well  settled  that  no  act  can  have  the  effect  of  a  waiver, 
unless  it  is  shown  to  have  been  done  with  full  knowledge 
that  the  forfeiture  existed  which  is  alleged  to  have  been 
waived."  ® 

§  220.  The  case  of  Hurt  v.  Western  Railroad  Company,^ 
was  a  case  of  an  equitable  assignment.  A  house,  it  appears, 
which  was  insured,  was  injured  by  a  fire  which  was  commu- 
nicated by  a  locomotive  engine  of  a  railroad  corporation,  and 
the  underwriters  paid  to  the  assured  the  amount  of  his  loss, 
for  which  the  railroad  corporation  was  also  by  law  responsi- 
ble to  him.     It  was  held,  that  such  payment  did  not  bar  the 


*  Marshall  on  Ins.  208,  209.    As  to  the  general  doctrine  of  misrepresent- 
ation and  concealment,  see  ante,  Chapters  YI.  and  YII. 
2  Marsh,  on  Ins.  70S ;  Wilkinson  v,  Coverdale,  1  Esp.  R.  75. 
>  See  2  Am.  Lead.  Cases,  521,  522. 

«  Smith  v.  Saratoga  Marine  and  Fire  Ins.  Co.  1  Hill,  (N.  T.)  R.  497. 
9  Neely  v.  Onondaga  Mutual  Ins.  Co.  7  HiU,  (N.  Y.)  R.  49. 

6  2  Am.  Lead.  Cases,  522 ;  Allen  v.  Vermont  Mutual  Ins.  Co.  12  Yt.  E. 
S66. 

7  Hurt  V,  Western  Baihx)ad  Co.  18  Met  (Mass.)  R.  99. 
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right  of  the  assured  to  recover  also  of  the  railroad  corpora- 
tion, and  that  the  assured,  by  receiving  payment  of  the 
underwriters,  became  trustee  for  them,  and,  by  necessary  im- 
plication, made  an  equitable  assignment  to  them  of  his  right 
to  recover  of  the  railroad  corporation  ;  and  that  underwriters, 
on  indemnifying  the  assured,  might  bring  an  action  in  his 
name,  for  their  own  benefit  against  the  railroad  corporation, 
and  that  the  assured  could  not  legally  release  such  action. 
The  assured  may  first  apply  to  whichever  of  these  parties  he 
pleases ;  to  the  railroad  company,  by  his  right  at  law,  or  to 
the  insurance  company  by  virtue  of  his  contract.  But  if  he 
first  applies  to  the  railroad  company,  who  pay  him,  he  thereby 
diminishes  his  loss,  by  the  application  of  a  sum  arising  out 
of  the  subject  of  the  insurance,  to  wit,  the  building  insured, 
and  his  claim  is  for  the  balance.  And  it  follows  as  a  neces- 
sary consequence,  that  if  he  first  applies  to  the  insurer,  and 
receives  his  whole  loss,  he  holds  the  claim  against  the  rail- 
road company  in  trust  for  the  insurer.  Where  such  an  equity 
exists,  the  party  holding  the  legal  right  is  conscientiously 
bound  to  make  an  assignment,  in  equity,  to  the  person  enti- 
tled to  the  benefit ;  and  if  he  fails  to  do  so,  the  cestui  que 
trust  may  sue  in  the  name  of  the  trustee,  and  his  equitable 
interest  will  be  protected. 

§  221.  Where  a  party  who  has  procured  insurance  against 
loss  by  fire  upon  buildings  owned  by  him,  assigned  the  policy, 
with  the  consent  of  the  underwriters,  to  secure  a  mortgage 
debt  owing  by  him,  and  a  loss  having  occurred,  a  suit  was 
brought  on  the  policy  in  the  name  of  the  assured,  and  judg- 
ment obtained  by  the  assignee,  who,  instead  of  enforcing 
payment  of  the  judgment,  coerced  payment  of  the  mortgage 
by  a  foreclosure  in  chancery ;  it  was  held,  that  the  assured 
was  entitled  to  the  benefit  of  the  judgment  against;  the  under- 
writers, although  he  had  procured  other  insurance  upon  the 
same  buildings,  and  had  omitted  to  give  notice  thereof ;  it 
appearing  that  such  second  insurance  was  effected  subse- 
quent to  the  assignment,  and  whilst  the  beneficial  interest  in 
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the  policy  was  in  the  assignee.  Although  the  assured  as- 
signed the  policy,  and  thereby  gave  the  assignee  a  right  to 
recover  against  the  company  the  damage  sustained,  if  it 
accrued  while  he  was  the  assignee;  and  although  the  fire 
happened  and  the  damage  did  accrue,  and  a  judgment  was 
recovered  against  the  company  for  the  damages,  yet  the  com- 
pany had  not  paid  that  judgment,  or  the  mortgage  for  the 
payment  of  which  the  policy  was  assigned.  The  judgment 
was  a  valid  judgment  in  favor  of  the  assignee  in  the  name  of 
the  assignor.  Had  the'  company  paid  the  money,  upon  the 
judgment,  it  would  have  been  the  assignee's,  but  it  would 
have  been  applied  to  the  benefit  of  the  assignor,  by  paying  a 
debt  he  owed  to  the  assignee.  The  assignee  had  a  right  to 
assign  the  judgment  to  whom  he  pleased,  and  the  assured 
had  the  same  right  as  any  other  individual  to  take  an' assign- 
ment of  the  judgment,  and  one  which  would  be  valid  against 
the  company.^ 

§  222.  It  is  obvious  that  the  considerations  which  apply  to 
the  assignment  of  a  fire  policy  before  the  loss,  do  not  apply 
to  a  case  where  the  assured,  after  a  loss^  assigns  his  right  to 
recover  that  loss ;  such  an  assignment  would  stand  on  the 
same  footing  as  the  assignment  of  a  debty  or  right  to  recover 
a  sum  of  money  actually  due,  which,  like  the  assignment  of 
any  other  chose  in  action,  would  give  the  assignee  an  equi- 
table interest,  and  a  right  to  recover  in  the  name  of  the 
assignor,  subject,  of  course,  to  set-off  and  all  other  equities.^ 
In  Bricta  v.  New  York  La  Fayette  Insurance  Company ,8  the 
plaintiff,  it  appeared,  effected  a  policy  of  insurance  against 


^  Roberts  v.  Traders  Ins.  Co.  17  Wend.  (N.  Y.)  R.  631. 

3  Wilson  V,  HiU,  8  Met.  (Mass.)  R.  66  ;  Dadman  v.  Worcester  Mutual 
Fire  Ins.  Co.  11  Met  (Mass.)  R.  429  ;  2  Am.  Lead.  Cases,  462  ;  Hamm. 
on  Ins.  127 ;  Rider  v.  Ocean  Ins.  Co.  20  Pick.  (Mass.)  R.  257. 

3  Bricta  v.  New  York  La  Fayette  Ins.  Co.  2  Hall,  (K.  Y.)  R.  572.  See 
ante,  §  211. 
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fire  with  the  company,  '*  on  goods  and  furniture  contained  in 
his  counting  room."  After  a  loss  had  happened,  he  made  an 
assignment  of  his  property,  for  the  benefit  of  certain  credit- 
ors ;  and  assigned  among  other  things,  his  claims  on  the  com- 
pany. The  company  contended  at  the  trial,  that  the  assign- 
ment rendered  the  policy  void.  And  per  curiamj  —  "The 
restriction  in  the  policy,  against  an  assignment  of  the  interest 
of  the  assured  in  it,  evidently  applies  to  transfers  made  before 
the  loss  happens.  After  that  event,  the  rights  of  the  plaintiff 
are  fixed ;  his  claim  becomes  a  mere  chose  in  action,  and 
lilce  any  other  chose  in  action,  it  is  assignable  in  equity. 
The  reasons  which  induce  insurance  companies  to  insert  the 
restrictive  clause  in  their  policies,  have  no  existence  or  appli- 
cation after  the  risk  has  ceased." 
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CHAPTER  X. 

OF  NOTICB  AND  PRELIMINART  PROOF  OF   LOSS. 

§  223.  "  Nothing,"  as  Marshall  says,^  "  can  be  more  rea- 
sonable in  a  case  where  there  is  so  great  a  temptation  to 
fraud,  than  to  require  a  testimonial  from  persons  in  public 
situations  in  the  parish  where  a  fire  has  happened,  who  have 
opportunities  of  informing  themselves  as  to  the  characters  of 
the  insured,  and  the  fairness  of  their  claims ;  and  who  are 
not  likely  to  connive  at  any  fraud.  '  It  is  a  duty,'  says  Mr. 
Justice  Lawrence,  <  that  the  office  owes  to  the  public  as  well 
as  to  themselves,  to  take  every  precaution  to  protect  them- 
selves against  fraud.  And  unless  some  such  check  as  the 
present  were  interposed,  the  office  would  be  holding  out  a 
premium  to  wicked  men  to  set  fire  to  their  own  houses.' 
Perhaps  it  may,  some  time  or  other,  be  thought  advisable  for 
all  the  insurance,  companies  to  agree  among  themselves  to 
have  this  article  revised,  and  put  into  a  more  unexceptional 
form,  and  to  adopt  it  universally."  ^ 

§  224.  One  principal  article,  which  is  found  in  several  of 
the  English  fire  insurance  offices,  imports,^  —  "  That  persons 
insured  sustaining  any  loss  or  damage  by  fire,  are  forthwith 
to  give  notice  thereof  at  the  office,  and,  as  soon  as  possible 
afterwards,  deliver  in  as  particular  an  account  of  their  loss 
and  damage,  as  the  nature  of  the  case  will  admit  of;  and 
make  proof  of  the  same  by  their  oath  or  affirmation,  accord- 
ing to  the  form  practised  in  the  said  office,  and  by  their 


1  Marsh,  on  Ins.  705.  9  Ibid.  704,  705.  9  ibid. 
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books  of  accounts,  or  other  proper  vouchers,  as  shall  be  rea- 
sonably required ;  and  procure  a  certificate  under  the  hands 
of  the  minister  and  church- wardens,  together  with  some  other 
reputable  inhabitants  of  the  parish,  not  concerned  in  such 
loss,  importing,  —  that  they  are  well  acquainted  with  the 
character  and  circumstances  of  the  person  or  persons  insured, 
and  do  know,  or  verily  believe,  that  he,  she,  or  they,  really 
and  by  misfortune,  without  any  fraud  or  evil  practice,  have 
sustained  by  such  fire,  the  loss  and  damage,  as  his,  her,  or 
their  loss,  to  the  value  therein  mentioned*  But,  till  such 
affidavit  and  certificate  of  such  insured's  loss  shall  be  made 
and  produced,  the  loss  money  shall  not  be  payable.  And,  if 
there  appear  any  fraud  or  false  swearing,  such  sufferers  shall 
be  excluded  all  benefit  by  their  policies." 

§  225.  The  construction  of  this  article  in  England  is,  that 
the  procuring  the  certificate  is  a  condition  precedent^  to  the 
payment  of  any  loss;  so  that  its  being  wrongfully  refused 
will  not  excuse  the  want  of  ii^  The  argument,  in  the  case 
just  referred  to,  went  to  show,  that  if  none  of  the  inhabitants 
of  the  parish  would  certify,  a  certificate  from  the  next,  or  of 
any  other  parish,  would  have  answered  the  purpose,  but,  said 
Lord  Kenyon,  the  assured  could  not  substitute  other  terms 
or  conditions  in  lieu  of  those  which  all  the  parties  to  the  con- 
tract had  originally  made.  The  article  of  the  printed  pro- 
posals requiring  the  certificate,  though  only  referred  to  in  the 
policy,  is  part  of  the  contract,  and  is  binding  on  the  assured.^ 
A  policy  of  insurance  against  fire  contained  several  condi- 
tions, a  non-compliance  with  which,  it  was  stated,  would 
make  the  policy  void;  it  then  stated  a  condition,  —  "That 
whenever  a  fire  shall  happen,  the  assured  shall  give  imme- 


1  As  to  the  nature  of  a  condition  precedent,  see  ante,  §  142. 
9  West  V.  Lockyer,  2  H.  Bl.  R.  674,  and  6  T.  R.  710 ;  Marsh,  om  Ins.  707 ; 
and  see  Oldman  v.  Bewicke,  2  H.  Bl.  R.  577,  n. 
3  Routledge  v.  BurreU,  1*  H.  Bl.  254 ;  and  Marsh,  on  Ins.  707. 
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diate  notice  thereof  to  one  of  the  secretaries  or  agents  of  the 
society ;  and  within  three  months  deliver  to  the  secretary  or 
agent,  under  his  or  her  hand,  accounts  exhibiting  the  full 
particulars  and  amount  of  the  loss,  &c.  It  was  held,  that 
the  delivery  of  such  particulars  was  a  condition  precedent  to 
the  right  to  recover  on  the  policy.^ 

§  226.  It  is  equally  as  well  settled,  in  this  country,  that  the 
production  of  the  certificate  of  loss  is  a  condition  precedent; 
and  in  general,  persons  who  have  sustained  loss  by  fire,  must 
give  immediate  notice  to  the  office,  and  deliver  a  statement 
supported  by  the  evidence  required  by  the  rules  of  the  re- 
spective offices ;  by  the  practice  of  some  offices  the  certificate 
of  the  clergyman  of  the  place,  a  sworn  notary,  or  magistrate, 
is  made  one  of  the  modes  of  evidence  of  the  amount  of  the 
loss.  In  Columbian  Insurance  Company  v.  Lawrence,^  the 
stipulation  was,  that  the  assured  was  not  entitled  to  recover 
or  sue  for  a  loss,  until  affidavit  and  proper  certificate  of  loss 
are  produced ;  and  it  was  held  by  the  Supreme  Court  of  the 
United  States,  that  this  constituted  a  condition  precedent  to 
the  right  of  action  of  the  assured. 

§  227.  In  O'Neil  v.  Buffalo  Fire  Insurance  Company,^  the 
policy  required  the  assured  to  procure  and  produce  a  certifi- 
cate of  the  loss  under  the  hand  of  a  magistrate,  notary  pub- 
lic, or  clergyman,  most  contiguous  to  the  place  of  fire ;  and 
the  plaintiff  pK)cured  the  certificate  of  a  magistrate  residing 
about  one  third  of  a  mile  from  the  place  of  the  fire ;  but  it 
was  proved,  that  there  were  other  magistrates  and  notaries 
then  residing  nearer  to  that  place  than  himself.     The  c6urt 


1  Mason  v.  Harvey,  22  Law  J.  (n.  s.)  836. 

a  Colambian  Ins.  Co.  r;  Lawrence,  10  Peters,  (U.  S.)  R.  607 ;  and  see 
Dadman  v.  Worcester  Ins.  Co.  11  Mete.  (Mass.)  R.  429.  As  to  meaning  of 
condition  precedent^  see  ante^  §  140, 142. 

3  O'Neal  V.  Buffalo  Fire  Ins.  Co.  3  Comst  (N.  Y.)  R.  122. 
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held,  that  the  certificate  by  this  magistrate  was  not  a  strict 
compliance  with  the  condition  of  the  policy. 

* 
§  228.  Although  the  assared  must,  in  an  action  on  a  policy, 

prove  the  nature  of  his  insurable  interest,  it  is  not  Accessary 
to  state  it  particularly  in  the  preliminary  proof  in  the  first  in- 
stance ;  the  notice  of  the  loss  being  distinguishable  from  the 
proofs.  But  it  is  a  condition  precedent  that  the  assured 
should  state  the  amount  of  the  loss.^ 

§  229.  Still,  the  clause  in  a  policy  of  insurance  requiring 
the  certificate  of  the  nearest  magistrate  or  notary,  as  to  the 
character  and  circumstances  of  the  assured,  and  the  amount 
of  the  loss,  does  not  require  a  Btxict  literal  compliance,  more 
than  any  ordinary  contract.  In  determining  the  contiguity 
of  the  magistrate  to  the  place  of  the  fire,  the  place  of  his  resi- 
dence, and  not  his  residence,  will  be  regarded ;  and  nice  cal- 
culation of  distances  will  not  be  gone  into  to  ascertain  the 
nearest  magistrate  who  might  have  given  the  certificate ;  the 
proximity  of  the  magistrate  to  the  place  of  the  fire,  is  all  that 
can  be  required.  And  whenever  the  certificate  of  the  nearest 
magistrate  is  defective,  the  underwriter  will  not  be  allowed 
to  insist  upon  its  insufficiency,  if  he  has  refused  to  return  it 
to  the  assured  for  the  purpose  of  being  corrected ;  the  duty  of 
the  underwriter,  in  such  cases,  being  not  only  to  return  the 
preliminary  proofs,  but  to  point  out  what  he  deems  defects.^ 


1  See  2  Phil,  on  Ins.  §  1805 ;  and  §  1807,  referring  to  Scott  v.  Phoenix  Ins. 
Co.,  Stuart,  (Lower  Canada)  B.  854 ;  ilammond  on  Ins.  110 ;  Dawes  v.  North 
River  Ins.  Co.  7  Cow.  (N.  Y.)  R.  462;  Catlin  v.  Springfield  Ins.  Co.  1  Sum- 
ner, (Cir.  Co.)  R.  434. 

»  Turner  t7.  North  American  Ins.  Co.  25  Wend.  (N.  Y.)  R.  S74 ;  and  see 
2  Phillips  on  Ins.  §  1865 ;  Cornell  p.  Le  R07,  9  Wend.  (N.  Y.)  R.  163.  In 
Ketchum  v.  Protection  Insurance  Company,  in  the  Supreme  Court  of  New 
Brunswick,  (1  ADen,  R.  136,)  by  the  10th  condition  attached  to  the  policy  it 
was  stipulated  '*  that,  in  case  of  a  Joss,  the  assured  should  deliver  to  the  in- 
surers a  particular  account  in  writing,  signed  with  his  own  hand,  and  verified 
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»  §  230.  In  respect  to  the  diligence  required  on  the  part  of 
the  assured,  in  giving  notice,  there  must  be  no  unnecessary 
delay,  nothing  which  the  law  calls  laches.  Therefore,  in  an 
action  on  a  fire  policy,  where  the  condition  annexed  to  the 
policy  required  the  assured  forthwith  to  give  notice  of* the 
loss  to  the  underwriter,  it  was  held  necessary  to  aver  that 
notice  was  forthwith  given.^  ^^Forthwithf^  said  the  court,  by 
Sutherland,  J.,  ''means  immediately,  without  delay,  directly." 
The  declaration  in  this  case,  alleged  the  building  to  have 
been  consumed  on  the  twenty-third  of  February^  1827,  and 
that  the  plaintiff  gave  notice  thereof  to  the  company,  on  the 
second  of  April  ensuing ;  it  was  held  not  a  compliance  with 
the  condition.  Even  if  the  law  would  allow  an  exQUse  for 
delay,  it  is  difficult  to  conceive  of  a  reasonable  apology  for 
negligence  like  this.^ 

§  231.  The  rule  is,  that  the  condition  as  to  notice  imposes 
upon  the  assured  due  diligence  under  all  the  circumstances  of 
the  case.  Where  the  thing  required  to  be  done  is  compli- 
cated, composed  of  a  variety  of  parts  incapable,  in  the  nature 
of  things,  of  being  instantly  accomplished  by  a  single  act  or 
volition,  the  parties  will  6e  understood,  when  they  use  lan- 
guage of  such  prompt  and  imperative  character,  as  "forth- 
with," as  intending  merely  that  there  shall  be  no  unnecessary 
delay  in  the  performance.^ 


by  his  oath ;  and  that  he  should  also  declare  on  his  oath  whether  any  or 
what  other  insurance  had  been  made  on  the  property  insured ;  and  when 
and  how  the. fire  originated,  as  far  as  he  knew  or  believed;  and  that  he 
should  procure  a  certificate  under  the  hand  and  seal  of  a  magistrate  or  notary 
public  (most  contiguous  to  the  place  of  fire,  and  not  concerned  in  the  loss  as 
a  creditor,  or  otherwise  related  to  the  assured) ;  it  was  held,  that  as  W.  had 
no  legal  interest,  it  was  not  necessary  to  state,  that  he  was  not  related  to  the 
notary. 

1  Inman  v.  Western  Fire  Ins.  Co.  12  Wend.  (N.  Y.)  K.  452. 

»  Edwards  v.  Baltimore  Fire  Ins.  Co.  3  Gill,  (Md.)  B.  1 76. 

3  Per  Sutherland,  J.,  in  Inman  v.  West^i  Fire  Ins.  Ca  12  Wend.  (N.  Y.) 

25* 
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§  232.  In  the  case  of  the  Columbian  Insurance  Company  i 
V.  Lawrence,  in  the  Supreme  Court  of  the  United  States,^  it 
appeared  that  one  of  the  fundamental  rules  of  an  insurance 
company  insuring  against  loss  by  fire,  provided,  that  any 
person  insured  sustaining  a  loss  by  fire,  "shall,  as  soon  as 
possible  thereafter,  deliver  in  as  particular  an  account  of  their 
lo^s  or  damage,  signed  with  their  own  hands,  as  the  nature 
of  the  case  will  admit  o/,  and  make  proof,"  &c.,  "  and  shall 
procure  a  certificate  under  the  hands  of  a  magistrate,"  &c., 
"not  concerned  in  such  loss,"  &fc.,  "importing  that.they  are 
acquainted  with  the  character  and  circumstances  of  the  per- 
son insured,"  &c.,  "and  until  such  affidavit  and  certificate 
are  produced,  the  loss  claimed  shall  not  be  payable."  By 
Mr.  Justice  Story,  who  delivered  the  opinion  of  the  court :  — 
"We  are  of  opinion  that  the  words  'as  soon  as  possible,^ 
cannot  be  drawn  down  to  fix  the  construction  of  the  clause 
respecting  the  certificate.  We  think  the  true  intent  and 
meaning  of  it  is,  that  the  certificate  must  be  procured  within 
a  reasonable  time  after  the  loss.  It  would  be  a  most  incon- 
venient course  to  adopt  a  different  construction,  not  required 
by  the  terms  of  the  clause  or  the  context ;  as  it  would  make 
the  material  inquiry,  not  the  production  of  the  certificate,  but 
the  possible  diligence  in  proving  it" 

§  232  a.  In  the  case  of  Phillips  v.  Protection  Insurance 
Company,  in  Missouri,^  the  action  was  on  a  policy  making 
it  incumbent  on  the  plaintiff  to  produce  his  vouchers,  and 
submit  to  an  examination  under  oath,  if  required  by  the 
agent  of  the  company ;  and  it  was  held  that  if  on  such  requi- 
sition, the  plaintiff  fails  to  comply  with  the  condition  of  the 


B.  452 ;  St.  Louis  Ins.  Co.  v,  Kyle,  11  Miss.  R.  278 ;  Ibid.  278,  289 ;  Heath 
V,  Franklin  Ins.  Co.  1  Cush.  (Mass.)  R.  257 ;  Phillips  v.  Protection  Ins.  Co. 
14  Ibid.  220. 

1  Columbian  Ins.  Co.  v,  Lawrence,  10  Peters,  (U.  S.)  R.  507. 

2  Phillips  V.  Protection  Ins.  Cdil4  Miss.  B.  220. 
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policy,  without  excuse  or  justification,  he  cannot  recover; 
that  if  it  was  to  gain  time  and  lessen  the  chances  of  detect- 
ing fraud,  it  would  be  fatal ;  but  if  to  save  the  plaintiff  or  his 
family  from  an  epidemic,  it  would  not. 

§  233.  The  question  is  not  analogous  to  the  question  of 
diligence  exacted  by  the  law,  from  the  holder  of  a  dishonored 
note  or  bill,  desirous  of  fixing  the  liability  of  previous  parties 
to  such  instruments.  And,  in  ordinary  cases,  whether  due 
diligence  has  been  used  by  the  assured,  or  whether  he  has 
been  guilty  of  unnecessary  procrastination,  under  all  the  cir- 
cumstances, it  is  plain,  must  be  a  question  of  fact  to  be  deter- 
mined by  the  jury.^ 

§  234.  A  policy  of  insurance,  executed  in  Baltimore,  against 
fire  on  merchandise,  such  as  is  kept  at  a  country  store,  in^a 
frame  building,  located,  &c.,  required  the  assured  forthwith 
to  give  notice  to  the  underwriters,  of  any  loss.  The  mail 
left  the  place  of  loss,  for  Baltimore,  on  Monday,  Wednesday, 
and  Friday.  The  fire  took  place  on  Friday  night,  and  the 
assured  did  not  give  notice  by  mail  on  Wednesday.  All  the 
circumstances  attending  the  .condition  of  the  property,  and 
the  efforts  of  the  assured  to  collect  and  preserve  it  in  its 
damaged  state,  were  left  to  the  jury  to  determine  whether 
the  assured  was  not  so  occupied  on  Tuesday,  in  doing  every 
thing  in  his  power  for  the  safety  and  protection  of  the  pro- 
perty, as  to  show  he  had  neither  time  nor  opportunity  to  put 
the  notice  in  the  post-office,  in  season.  The  court  thought 
there  was  error  hi  the  court  below  in  giving  to  the  jury  the 
instruction  that  the  plaintiff  was  not  entitled  to  recover,  be- 
cause he  had  not  offered  evidence  of  a  seasonable  notice,  as 
required  by  the  condition  of  the  policy .^ 


1  Edwaidfl  V.  Baltimore  Fire  Ins.  Co.  S  Gill,  (Md.)  R.  176. 

2  Edwards,  &c.,  uU  sup,    A  mutual  fire  insurance  company,  on  a  policy 
issued  by  them,  ptomise<),  "(^;cordin0to  the  provisions  of  the  act  incorporat- 
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§  235.  Although  the  question  of  the  necessity  of  prelimi- 
nary proofs  is  for  the  court,  the  jury  may  determine  the 
authenticity  of  the  papers ;  hence,  where  under  a  general 
objection  to  ex  parte  affidavits,  the  court  permitted  them  to 
be  left  to  the  jury,  as  evidence  that  preliminary  proof  had 
been  given.^  The  preliminary  proofs  may  be  read  in  evi- 
dence by  the  plaintiff,  to  show  a  compliance  with  the  rule  as 
to  such  proofs.2 

§  236.  The  neglect  on  the  part  of  the  assured  to  give 
notice  of  loss,  if  he  has  assigned  the  policy  with  the  consent 
of  the  insurer,  is  of  no  importance.  In  Cornell  v.  Le  Roy,^ 
it  was  made  an  objection  to  the  notice,  that  the  notice  was 
given  by  an  assignee  of  the  policy,  the  policy  having  been 
assigned  with  the  consent  of  the  insurer ;  but  it  was  held  to 
bt  a  compliance  with  the  condition,  that  all  persons  insured, 
shall  forthwith  give  notice. 

§  237.  If  preliminary  proofs  are  made  forthwith  after  the 
fire,  and  delivered  to  the  insurer  at  his  request,  before  copies 


ing"  them,  to  pay  the  assured  a  certain  sum  within  three  months  af^er  the 
destruction  of  the  premises  by  fire,  and  "  due  notice  thereof,  as  aforesaid." 
There  was  no  previous  mention  of  notice  in  the  policy ;  but  the  act  referred 
to,  a  printed  copy  of  which  was  annexed  to  the  policy,  contained  a  provision, 
that  notice  of  any  loss  should  be  given  in  writing  at  the  office  of  the  company 
within  thirty  days  after  the  loss ;  and  one  of  the  by-laws  of  the  company, 
which  was  also  printed  in  the  policy,  required  any  person  insured,  and  sus- 
taining loss  or  damage  by  fire,  *^  forthwith  to  give  notice  thereof,  as  required 
by  the  act  of  incorporation,  and  also,  as  soon  as  practicable,  to  furnish  the 
office  with  a  particular  account  of  such  loss  or  damage,"  in  a  specified  form. 
It  was  held,  that  the  assured,  under  this  policy,  on  giving  to  the  company 
reasonable  notice  of  the  loss,  was  entitled  to  recover,  although  he  did  comply 
with  the  requirements  of  the  act  and  by-laws.  Eingsley  v.  New  England 
Mutual  Fire  Ins.  Co.  8  Cush.  (Mass.)  B.  393. 

1  Klein  v.  Franklin  Ins.  Co.  1  Harr.  (Penn.)  R.  247. 

9  Fleming  v.  Ins.  Co.  2  Jones,  (Penn.)  R.  391. 

3  ComeU  V.  Le  Roy,  9  Wend.  (N.  ||)  R.  163. 
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are  taken,  and  he  subsequently,  after  repeated  evasions, 
finally  refused  to  furnish  copies ;  a  new  set  of  preliminary 
proofs  furnished  as  long  as  f(mr  months  after  the  fire,  will, 
under  the  circumstances,  be  in  season.^ 

§  238.  Cases  of  fire  insurance,  it  has  been  considered,  seem, 
less  than  marine,  to  require  particularity  in  the  notice  of  loss ; 
losses  by  fire  more  usually  falling  under  the  inspection  of  the 
insurer's  agents.  '  So  that  a  general  notice  will  be  sufficient 
to  enable  the  underwriters  seasonably  to  acquire  a  more 
minute  knowledge  of  the  loss,  if  such  knowledge  be  desira- 
ble.a 

§  239.  The  question  in  Norton  v.  Rensellaer  asd  Saratoga 
Insurance  Company,^  was,  whether  a  notice  was  in  compli- 
ance with  one  of  the  proposals  in  the  policy ;  and  by  Savage, 
Cf.  J.,  in  behalf  of  the  court :  —  '^  That  proposal  is  brought 
over  from  the  English  policies,  where  it  is  held  to  be  a  con- 
dition precedent;  and  the  clause  connected  with  it,  which 
relates  to  the  certificate  of  third  persons,  has  been  the  subject 
of  several  decisions  confining  the  plaintiff  with  great  strict- 
ness to  the  persons  named.  I  am  not  aware  of  any  case 
which  goes  into  the  form  of  the  notice,  and  the  affidavit  of 
the  party.  Undoubtedly  these  must  be  furnished  according 
to  the  policy,  a  certain  number  of  days  before  an  action  can 
be  brought;  but  it  is  another  question  what  they  should  con- 
tain. The  clause  requiring  proof  of  loss  in  marine  policies, 
has  been  construed  with  considerable  liberality.  The  court 
have  looked  to  circumstances ;  and  required  no  more  inform- 


1  Cornell  v.  Le  Roy,  9  Wend.  (N.  Y.)  R.  168. 

9  Huff  V.  Marine  Ins.  Co.  4  Johns.  (N.  Y.)  R.  132 ;  Ocean  Ins.  Co.  v,  Fran- 
cis, 2  Wend.  (N.  Y.)  R.  64.  And  see  Lenox  v.  United  Ins.  Co.  2  Johns. 
(N.  Y.)  Cases,  224 ;  Johnson  v.  Columbian  Ins.  Q».  7  Johns.  (N.  Y.)  R.  315 ; 
Barker  v.  Phoenix  Ins.  Co.  8  Johns.  (N.  Y.)  R.  307.    See  ante,  §  191. 

3  Norton  v,  Rensellaer  and  Saratoga  Ins.  Co.  7  Cow.  (N.  Y.)  R.  645. 
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ation  of  the  party  than  what  appeared  to  be  within  his 
control."  ■  In  Lawrence  v.  The  Ocean  Insurance  Company,^ 
Thompson,  J.,  in  delivering  the  opinion  of  the  court,  says,  — 
"  The  clause  requires  only  reasonable  information  to  be  given 
'  to  the  underwriters ;  so  that  they  can  be  enabled  to  form 
some  estimate  of  their  rights  and  duties,  before  they  are 
obliged  to  pay.  The  clause  has  always  been  liberally  ex- 
pounded ;  and  is  construed  to  require  only  the  best  evidence 
of  the  fact  which  the  party  possesses  at  the  time.  Such  has 
been  the  uniform  construction  put  upon  it  by  this  court." 

§  240.  In  Catlin  v.  The  Springfield  Insurance  Company,^ 
the  policy  which  was  against  fire,  contained  the  condition, 
that  '<all  persons  assured,  and  sustaining  loss  or  damage  by 
fire,  are  forthwith  to  give  notice  thereof  to  the  company,  and 
as  soon  after  as  possible,  to  deliver  in  a  particular  account  of 
such  loss  or  damage^  signed  by  their  own  hands,  and  verified 
with  their  oath  and  affirmation,  and  also,  if  required,  by  their 
books  of  account  and  other  proper  vouchers."  And  to  "  pro- 
cure a  certificate  under  the  hand  of  a  magistrate,  notary 
public,  or  clergyman,  most  contiguous  to  the  place  of  fire, 
and  not  concerned  in  the  loss,  nor  related  to  the  assured  or 
sufierers,  that  they  are  acquainted  with  the  character  and  cir- 
cumstances of  the  person  or  persons  insured ;  and  do  know 
and  verily  believe,  he,  she,  or  they,  really  and  by  misfortune, 
and  without  fraud  or  evil  practice,  have  sustained,  by  such 
fire,  loss,  and  damage,  to  the  amount  therein  mentioned. 
And  until  such  proofs,  declarations,  and  certificates  are  pro- 
duced, the  loss  shall  not  be  deemed  payable."  It  was  held, 
that  the  particular  account  required,  meant  only  "  an  account 
of  the  loss,  that  is,  of  the  thing  or  value  lost ;  or  of  the  damage, 
that  is,  of  the  amount  of  injury  sustained.    But  the  assured 


1  Lawrence  v.  Ocean  Ina.  Co.  11  Johns.  (N.  Y.)  R.  260.    See  2  Johns.  R. 
186;  8  Ibid.  317.  • 

3  Catlin  V,  Springfield  Ins.  Co.  1  Sumner,  (Cir.  Co.)  R.  434. 
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was  not  required  to  state  how  the  loss  happened,  or  the  cause 
or  occasion  of  it.  But  good  faith  and  the  true  spirit  and  in- 
tention of  the  contract  require  the  assured  to  disclose,  at  least, 
all  the  documentary  evidence  in  his  possession,  touching  the 
nature  and  extent  of  the  loss."  ^ 

§  241.  The  sufficiency  of  notice  is  not  to  be  determined 
solely  by  reference  to  general  principles  applicable  to  other 
policies,  but  in  part  also  upon  the  peculiar  provisions  of  the 
policy,  or  the  stipulation  it  contains  regulating  the  subject. 
In  Heath  v.  Franklin  Insurance  Company,^  the  provisions 
relative  to  notice  of  loss  are  very  general,  as  thus :  '^  And  in 
case  of  loss,  the  same  is  to  be  paid,  without  any  deduction, 
in  ninety  days  after  proof  thereof."  **  And  the  assured  agrees, 
that  in  case  of  any  loss  or  damage,  the  said  company  shall 
have  the  right  to  replace  the  articles  lost  or  damaged,  with 
others  of  the  same  kind  and  equal  goodness,  at  any  time 
within  ninety  days  after  notice  of  the  loss."  The  court  were 
of  opinion  that,  ^<  considering  the  general  terms  in  which 
notice  is  required  by  the  provisions  of  the  policy,  and  apply- 
ing a  principle  of  law  which  is  applicable  in  cases  of  a  like 
character,  that  a  very  general  notice  may  be  regarded  as 
sufficient."^ 

§  242.  There  may  be,  on  the  part  of  the  underwriters,  a 
waiver  of  notice,*  as  in   Sexton  t;.   Montgomery   County 


^Huff  17.  Marine  Ins.  Co.  4  Johns.  (N.  Y.)  R.  132;  Allegro  v.  Merchants 
Ins.  Co.  6  H.  &  Johns.  (Md.)  R.  408. 
9  Heath  v.  Franklin  Ins.  Co.  1  Cash.  (Mass.)  R.  257. 

3  The  notice  was  in  very  general  terms,  conveying  no  intelligence  as  to 
the  amount  of  damage,  containing  no  statement  of  the  particular  circum- 
stances connected  with  the  cause  of  the  loss,  and  making  no  demand  of  any 
specific  sum  of  money  as  an  indemnity. 

4  Bodlo  V.  Chenango  Mutual  Ins.  Co.  2  Comst  (^N.  Y.)  R.  5S*;  Westlake 
V.  St  Lawrence  County  Mutual  Ins.  Ca  14  Barb.  (N.  Y.)  Sup.  Co.  R.  206. 
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Mutual  Insurance  Company,^  wherein  it  appeared  that  an 
assured  against  loss  by  fire,  attempted  to  comply  with  the 
conditions  of  the  policy  in  respect  to  the  preliminary  proofs, 
by  making  and  serving  on  the  underwriters  his  own  affidavit 
oiF  the  loss.  Subsequently,  the  underwriters,  without  notify- 
ing him  that  his  affidavit  was  insufficient,  made  an  inves- 
tigation of  the  circumstances  attending  the  loss,  and  took 
affidavits  to  satisfy  themselves;  which  affidavits  were  deli- 
vered to  an  agent  of  the  underwriters,  within  the  time  limited 
for  making  the  preliminary  proof.  It  was  held,  that  the  jury 
might  find  that  the  delivery  of  the  additional  affidavits  to  the 
agent  was  a  delivery  to  the  underwriters ;  and  that  the  proof 
thus  made  was  a  substantial  compliance  with  the  terms  of 
the  contract.  The  payment  by  underwriters,  to  the  assured, 
of  a  part  of  the  sum  mentioned  in  the  policy,  is  a  waiver  of 
the  usual  preliminary  proofs.^ 

§  243.  The  act  of  incorporation  and  by-laws  of  a  mutual 
insurance  company  having  provided,  that  in  case  of  loss  the 
assured  should,  within  thirty  days  thereafter,  give  notice 
thereof  in  writing  at  the  office  of  the  company  in  a  certain 
manner,  and  with  certain  particulars  specified  in  the  by-laws ; 
and  notice  of  a  loss  having  been  given  to  the  company  by 
their  agent,  within  the  time  limited,  but  not  in  the  manner 
and  with  the  particulars  required,  upon  which  the  president 
of  the  company  made  an  examination  of  the  premises,  and 
declined  to  pay  the  loss,  without  objecting  to  the  form  of  the 
notice ;  it  was  held,  that  this  was  a  waiver  of  the  right  of  the 
company  to  any  further  or  different  notice.  There  was  \io 
(}oubt  that  the  president  obtained  all  the  information  which 


^  Sexton  v.  Montgomery  County  Matual  Ins.  Co.  9  Barb.  (N.  T.)  Sap.  Co. 
R.  191. 

9  Westlake  v,  St  Lawrence  County  Mutual  Ins.  Co.  14  Barb.  (N.  Y.)  Sup. 
Co.  B.  206. 
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he  desired ;  and  any  further  notice,  therefore,  to  the  com- 
pany, would  have  been  wholly  unimportant  and  useless.^ 

§  244.  Good  faith  and  fair  dealing  is  of  the  very  essence  of 
the  contract  of  insurance,  and  hence  an  answer  from  under- 
writers, that  "they  would  not  settle  the  claim  in  any  way," 
is  a  waiver  of  any  imperfection  in  the  preliminary  proofs.^ 
It  is  well  settled  in  fire,  as  well  as  in  marine  insurance,  that 
when  underwriters  make  no  objection  to  a  deficiency  in  the 
preliminary  proofs,  or  to  the  notice  given,  but  rest  their  denial 
of  liability  upon  other  grounds,  then  there  is  a  waiver  of  the 
objection  of  a  defective  notice.  Any  formal  defect  in  preli- 
minary proof  may  be  supplied  whenever  objection  to  pay  a 
loss  is  put  upon  that  ground.^ 


1  Clark  V,  New  England  Fure  Ins.  Co.  6  Cush.  (Mass.)  R.  842 ;  Ins.  Co.  v. 
Connor,  5  ELarris,  (Penn.)  B.  186. 

s  Frances  v.  Ocean  Ins.  Ca  6  Cow.  (N.  Y.)  R.  404 ;  O'Niel  v.  Buffalo  Fire 
Ins.  Co.  8  Comst  (N.  Y.)  R.  122.  In  Allegree  v.  Maryland  Insurance  Com- 
pany, the  following  letter  from  the  president  of  that  company  was  intro- 
duced: "I  am  instructed  by  the  directors  of  this  company,  to  inform  you 
that  the  claim  you  make  for  the  insurance  on  the  cai^  of  the  brig  Eugene, 
has  had  their  peculiar  attention,  and  also  that  of  Mr.  Pinckney  and  Mr.  Fur- 
▼iance,  the  result  of  which  is  that  the  company  decline  the  payment  under  a 
persuasion,  sanctioned  by  those  gentlemen,  that  the  company  are  not  answer- 
able for  the  same.**  By  the  court:  "If  they,"  (the  underwriters,)  "intended 
to  refuse  payment  of  the  loss,  because  the  invoice,  a  customary  part  of  the 
preliminary  proofs,  had  not  been  laid  before  them,  it  was  their  duty  to  have 
informed  the  assured ;  and  their  failure  to  do  so,  and  the  writing  of  such  a 
letter,  was  a  toaiver  of  all  further  preliminary  proofs.  The  letter  itself  is  a 
plain,  unequivocal  notification  to  the  plaintiff  that  his  claim  for  indemnity 
will  not  be  adjusted  by  the  defendants ;  and  by  necessary  implication,  gives 
him  to  understand,  that  all  further  offers  of  preliminary  proofs  would  be  use- 
less. Allegree  r.  Maryland  Ins.  Co.  6  H.  &  Johns.  (Md.)  R.  408.  The  pre- 
liminary proof  may  be  waived,  and,  being  a  question  of  fact,  the  mode  of 
waiver  need  not  be  stated.  Ketchum  v.  IVotection  Ins.  Ca  1  Allen,  (New 
Brunswick,)  R.  186. 

3  Bodle  V,  Chenango  County  Mutual  Ins.  Co.  2  Comst.  (N.  Y.)  R.  53 ; 
McEvers  v.  Lawrence,  1  Hoff.  (N.  Y.)  Ch.  R.  172;  Dawes  v.  North  River 
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§  245.  Chancellor  Walworth  lays  down  the  principle  ap- 
plicable to  the  above  sort  of  cases  in  Etna  Fire  Insurance 
Company  v.  Tyler,^  thus :  "  Good  faith  on  the  part  of  the  un- 
derwriters, requires  that,  if  they  meau  to  insist  upon  a  mere 
formal  defect  of  this  kind  in  the  preliminary  proofs,  they 
should  apprize  the  assured  that  they  consider  the  same  de- 
fective in  that  particular,  or  to  put  their  refusal  to  pay  upon 
that  ground  as  well  as  others,  so  as  to  give  him  an  opportu- 
nity to  supply  the  defect  before  it  could  be  too  late ;  and  if 
they  neglect  to  do  so,  their  silence  should  be  held  a  waiver 
of  such  defect  in  the  preliminary  proofs,  so  that  the  same 
shall  be  considered  as  having  been  duly  made  according  to 
the  conditions  of  the  policy."  * 


Ins.  Co.  7  Cow.  (N.  Y.)  R.  462 ;  McMasters  v.  Westchester  County  Mutual 
Ins.  Co.  25  Wend.  (N.  Y.)  R.  S8S ;  St  Louis  Ins.  Co.  v.  Kyle,  11  Missouri 
R.  278,  289 ;  Boynton  v.  Clinton  and  Essex  Mutual  Ins.  Co.  16  Barb.  (N.  Y.) 
Sup.  Co.  R.  255. 

1  Etna  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  R.  885. 

3  "  The  difficulty,"  says  the  Chancellor,  '*  on  this  subject,  however,  is,  that 
the  question  of  waiver  was  not  ndsed  at  the  circuit,  so  as  to  give  the  under- 
writers an  opportunity  of  showing  that  they  had  in  fact  insisted  upon  the 
want  of  a  proper  certificate  as  a  necessary  part  of  the  preliminary  proofs ; 
the  court  having  decided  that  the  certificate  produced  was  such  a  one  as  the 
condition  of  the  policy  required,  which  of  course  precluded  all  consideration 
of  the  question  of  waiver.  Although  the  underwriters,  if  they  make  the 
objection  in  time,  have  a  right  to  insist  upon  the  production  of  such  a  certi- 
ficate as  is  specified  in  the  conditions  of  the  policy,  and  from  the  proper  per- 
son, before  they  shall  be  liable  for  the  payment  of  the  loss,  I  do  not  under- 
stand the  rule  to  be  so  strict  as  to  render  it  necessary  that  such  certificate 
should  be  in  the  precise  words  mentioned  in  the  policy,  provided  it  is  so 
drawn  as  evidently  to  mean  the  same  thing.  Even  in  the  case  of  a  warranty 
in  a  policy,  although  the  language  of  the  judges  in  many  cases  has  been 
that  it  must  be  literally  complied  with,  it  has  been  held  that  a  warranty  to 
sail  on  a  particular  day  was  complied  with,  although  the  wind  blew  so  that 
a  sail  could  not  be  raised,  and  the  master  knew  it  was  impossible  to  get  the 
vessel  to  sea  on  that  day,  by  his  merely  warping  the  vessel  a  little  further 
down  the  river  for  the  bond  fide  purpose  of  starting  on  the  voyage  insured, 
and  putting  the  vessel  in  a  better  condition  to  proceed  on  her  voyage  to  the 
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§  246.  The  objection  was  taken  in  the  case  of  Tayloe  v. 
Merchants'  Fire  Insurance  Company,  in  the  Supreme  Court 


port  of  destination  as  soon  as  the  wind  would  permit  her  to  go  to  sea.  Cock- 
rane  v.  Fisher,  2  Cromp.  &  Mees.  R,  581.  This  decision  was  afterwards 
affirmed  upon  a  writ  of  error  to  the  exchequer  chamber ;  the  court,  holding 
that  a  literal  compliance  with  the  warranty  to  sail  on  that  daj,  was  not 
necessary,  if  the  vessel  was  bond  fide  and  in  fact  started  upon  her  voyage 
by  warping  her  down  the  river,  upon  the  day  specified  in  the  warranty,  — 
5  Tyrwhitt's  R  496.  If  I  could  be  satisfied,  therefore,  in  this  case,  that  the 
justice  meant  to  certify  that  he  verily  believed  the  assured  had  sustained 
damage  or  loss  by  the  destruction  of  the  dwelling-house  insured,  to  the 
amount  of  twenty-five  hundred  dollars,  or  any  other  specific  sum,  as  stated 
in  Tyler's  affidavit  or  certificate,  I  should  have  no  difficulty  in  concurring  in 
opinion  with  the  court  below  that  the  preliminary  proofs  were  sufficient,  and 
that  the  judgment  should  be  affirmed.  But  when  I  look  at  the  peculiar  terms 
in  which  the  justice's  certificate  is  framed,  and  then  advert  to  the  fact  that  the 
whole  of  the  buildings  insured,  and  not  insured,  together  with  the  land  itself, 
were  sold  but  a  few  months  before  for  a  much  less  sum,  I  cannot  bring  my 
mind  to  the  conclusion  that  Groves  meant  to  certify  that  he  believed  Tyler's 
loss  upon  the  dwelling-house  alone,  which  was  the  only  property  included  in 
the  policy,  was  worth  about  $2,500,  as  stated  in  the  affidavit  of  the  latter. 
The  condition  of  the  policy  is  not  that  the  magistrate  shall  state  that  he  be- 
lieves the  assured  has  sustained  damage  or  loss  to  the  amount  mentioned  in 
the  affidavit  of  the  latter.  The  meaning  unquestionably  is,  that  the  certifi- 
cate shall  specify  the  sum  which  the  magistrate  believes  the  assured  has 
sustained  by  the  destruction  or  partial  destruction  of  the  subject  insured.  If 
he  believed,  therefore,  that  the  loss  by  the  burning  of  the  house,  exclusive 
of  the  furniture,  was  less  than  the  sum  at  which  the  assured  had  estimated 
it  in  his  affidavit,  it  would  have  been  a  compliance  with  the  terms  of  the 
policy  if  he  had  stated  what  he  believed  the  real  amount  of  that  loss  to  be, 
although  it  was  not,  in  hb  opinion,  so  great  as  that  at  which  Tyler  himself 
had  stated  it.  Although  the  amount  therein  mentianedy  in  the  conditions 
annexed  to  the  policy,  evidently  means  the  amount  mentioned  in  the  certifi- 
cate of  the  magistrate,  I  have  no  doubt  the  certificate  would  be  sufficient  if 
the  fair  construction  of  it  was,  that  he  believed  that  he  had  sustained  da- 
mage or  loss  by  the  destruction  of  the  subject  of  insurance  to  the  amount 
specified  by  the  assured  in  his  affidavit  annexed,  as  that  in  eficct  would  be 
a  specification  of  the  amount  in  the  certificate  of  the  magistrate  by  reference 
to  the  affidavit  to  which  it  was  annexed.  But  as  I  am  unable  to  give  such  a 
construction  to  the  language  of  the  certificate  in  this  case,  I  am  compelled^ 
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of  the  United  States,^  to  a  recovery,  that  the  usual  prelimi- 
nary proofs  were  not  furnished  according  to  the  requirement 
of  one  of  the  articles  of  the  conditions  annexed  to  the  poli- 
cies of  the  company.  These  proofs  were  required  to  be  fur- 
nished in  a  reasonable  time  after  the  happening  of  the  loss. 
The  fire  occurred  on  the  22d  of  December,  1844,  and  the 
preliminary  proofs  were  not  furnished  till  the  24th  of  Novem- 
ber, 1845.  This,  the  court  considered,  was  doubtless  too  late, 
and  the  objection  would  have  been  fatal  to  the  right  of  the 
complainant,  if  the  production  of  these  proofs  were  essential 
to  a  recovery.  But  the  answer  was,  that  the  ground  upon 
which  the  company  originally  placed  their  resistance  to  the 
payment  of  the  loss,  operated  as  a  waiver  of  the  necessity  for 
the  production  of  the  preliminary  proofs ;  and  that  was,  that 
no  obligation  to  insure  the  loss  was  ever  entered  into  by  the 
company,  the  contract  being  incomplete^  at  the  time  it 
occurred.  On  this  ground,  they  refused  to  issue  the  policy, 
which  would  have  imposed  upon  the  assured  a  strict  compli- 
ance with  its  conditions;  or  to  recognize  any  obligations 
arising  out  of  the  arrangement  between  him  and  their  agent 
The  objection  went  to  the  foundation  of  the  claim,  which  in 
connection  with  a  refusal  to  issue  the  policy,  superseded  the 
necessity  of  producing  those  proofs ;  as  the  production  would 
have  been  but  an  idle  ceremony  on  the  part  of  the  assured, 
in  the  further  prosecution  of  his  right ;  there  was  no  reason 
for  producing  them  after  the  company  had  denied  the  con- 
tract, and  refused  the  policy.  ^<  It  is  manifest,"  said  Nelson, 
J.,  '<  on  an  examination  of  the  two  cases,  that  the  doctrine  of 
the  first  on  this  point  of  waiver  was  virtually  overruled,  for, 
if  maintained  in  the  second,  it  would  have  upheld  the  ruling 
at  the  circuit  in  the  first." 


upon  this  point  alone,  to  vote  for  a  reverBal  of  the  judgment  of  the  court  be- 
low."   16  Wend.  402  -  404. 

1  Taylor  v.  Merchants'  Ins.  Co.  9  How.  (U.  S.)  R.  890  ;  and  cited 
ante,  §  48. 

9  See  ante,  Chap.  III. 
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§  347.  In  the  above  case,  the  case  of  the  Columbian  Insur- 
ance Company  v.  Lawrence,  in  the  same  court,^  was  referred 
to.  An  objection  was  there  taken  on  the  trial  to  the  suffi- 
ciency of  the  preliminary  proofs,  on  the  ground  that  the  cer- 
tificate of  the  magistrate  was  not  in  conformity  with  one  of 
the  articles  of  the  conditions.  The  particular  objection  had 
not  been  taken  by  the  company  when  the  proofs  were  fur- 
nished, although  several  others  had  been  as  to  their  liability ; 
and  the  court  left  to  the  jury  the  question  (among  others) 
whether  the  company  had  not  thereby  waived  the  objection 
to  the  sufficiency  of  the  certificate.  The  plaintiff  recovered  ; 
and  on  a  motion  for  a  new  trial,  among  other  grounds  as- 
signed for  granting  it,  was  thb  instruction  of  the  court*  It 
was  held,  that  there  was  no  evidence  in  the  case  from  which 
the  jury  could  properly  infer  a  waiver.  The  preliminary 
proof  had  been  properly  presented  to  the  coppany  on  the 
16th  of  February,  1824,  soon  after  the  loss.  The  suit  was 
discontinued,  and  a  new  certificate  was  procured  from  the 
magistrate  correcting  the  defects  in  the  first,  and  furnished  to 
the  company  on  the  14th  of  February,  1829,  five  years  after 
the  first  had  been  delivered.  A  new  suit  was  brought,  and 
on  the  second  trial,  the  objection  was  taken  that  the  certifi- 
cate had  not  been  produced  within  a  reasonable  time  after 
the  loss ;  but  the  court  held  otherwise,  placing  their  decision 
upon  the  ground  that  the  laches  were  not  properly  imputa- 
ble to  the  assured,  but  to  the  company,  on  account  of  their 
neglect  to  give  notice  of  the  defect  when  the  first  certificate 
was  presented,  and  of  the  mistaken  confidence  which  the 
party  had  placed  in  them.  The  court  say :'  '*  If  the  company 
had  contemplated  the  objection,  it  would  have  been  but  ordi- 
nary fair  dealing  to  have  apprized  the  plaintiff  of  it ;  for  it 
was  then  obvious,  that  the  defect  might  have  been  immedi- 
ately supplied ;  as  it  was,  the  company,  unintentionally,  it 
may  be,  by  their  silence,  misled  him." 

1  Columbian  Ins.  Co.  v.  Lawrence,  2  Peten  (U.  S.)  R.  25. 
S  10  Peters  (U.  S.)  R.  507.    See  arUef  282. 
26* 
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§  248.  The  principle  of  waiver  was  recognized  in  Heath  t;. 
Franklin  Insarance  Company,^  in  which  the  notice  was  given 
on  very,  general  terms ;  conveying  no  intelligence  as  to  the 
amount  of  damages ;  containing  no  statement  of  the  particular 
circumstances  connected  with  the  cause  of  the  loss ;  and  mak- 
ing no  demand  of  any  specific  sum  of  money  as  an  indem- 
nity.    The  court  held  that  the  sufficiency  of  this  notice  was 
not  to  be  determined  solely  by  general  principles  applicable  to 
other  polici.es,  but  in  part  also  upon  the  peculiar  provisions 
of  the  policy  in  question,  or  the  stipulation  which  it  contains 
regulating  this  subject     The  court  say :   "  The  provisions 
relative  to  notices  of  loss,  are  very  general,  and  are  not  wholly 
contained  in  the  following  clauses :  *  In  case  of  any  loss,  the 
same  is  to  be  paid  without  any  deduction,  in  ninety  days 
after  proof  thereof.     And  the  assured  agrees,  in  the  case  of 
any  loss  or  damage,  the  said  company  shall  have  the  right  to 
replace  the  articles  lost  or  damaged,  with  others  of  the  same 
kind  and  equal  goodness,  at  anytime  after  notice  of  the  loss.' 
It  would  have  been  entirely  competent  for  the  company  to 
have  required  a  distinct  specification  of  the  damage  claimed 
by  reason  of  the  loss,  or  other  precise  and  minute  particulars, 
but  they  have  not  done  so."     And  the  court  reason,  that, 
according  to  the  principle  referred  to,  when  underwriters  make 
objection  to  a  deficiency  in  the  preliminary  proofs  or  to  the 
notice  given,    but  put  their  denial  of  KabilUy  upon  other 
grounds,  such  conduct  is  a  waiver  of  theif  objection  of  a  de- 
fective notice. 


1  Heath  v.  Franklin  Ins.  Ca,  1  Cush.  (Mass.)  R.  257. 
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CHAPTER   XL 

OF  THE  ADJUSTMENT  AND  SETTLEMENT  OF  LOSS,  AND  OF 

REBUILDINa. 

§  249.  Fire  Insurance,  as  was  suggested  in  an  early  por- 
tion of  the  work,^  is  a  prototype  of  marine  insurance ;  and  it 
is  true  that  a  number  of  very  important  questions  arising  un- 
der both  fire  and  life  insurances,  are  determined  by  analogous 
decisions  of  the  courts  in  expounding  the  general  law  which 
govern  marine  policies,  —  the  obligation,  for  instance,  of  the 
assured,  to  communicate  material  facts,  the  necessity  of  his 
having  an  interest,  &c.,  have  very  naturally  been  imparted 
to  fire  policies.^  But  the  difference  between  the  mode  of  ad- 
justment  and  satisfaction  in  the  contract  of  marine  insurance 
and  that  of  fire  insurance,  in  the  event  of  loss,  (as  has  been 
stated  by  a  very  learned  judge,  whose  attention,  through  a 
long  course  of  judicial  duty,  has  often  been  directed  to  both 
branches  of  insurance  law,)  is  distinct  and  obvious.  The 
following  is  his  language  :  <<  In  fire  policies,  the  assured 
recovers  the  whole  loss,  if  within  the  amount  insured,  without 
regard  to  the  proportion  between  the  amount  insured,  or  the 
value  of  the  property  at  risk.  Whereas,  in  marine  policies, 
the  insurer  pays  only  such  a  proportion  of  the  actual  loss  as 
the  sum  insured  bears  to  the  value  of  the  property  at  risk. 
For  instance,  on  fire  policies,  if  the  sum  insured  be  $2,000  on 
property  worth  $10,000,  and  the  assured  sustains  an  actual 


1  See  anUy  Intr.  §  27,  and  §  12  of  the  Treat 

2  See  Dowd.  on  Life  and  Fire  Ins.  IS. 
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loss  on  the  whole,  he  recoyers  the  whole  $2,000.  But  in  a 
like  case  in  a  marine  policy,  he  would  recover  one  fifth  only, 
or  $400-;  being  the  proportion  which  the  sum  insured  bears 
to  the  value  at  risk ;  the  assured  himself  bearing  the  other 
four  fifths  of  the  risk.  The  result  is,  that  every  settlement  of 
a  loss  by  fire  is  in  the  nature  of  the  adjustment  of  a  partial 
loss,  although  it  may  amount  to  the  whole  sum  insured.  It 
is  the  payment  of  the  whole  actual  loss  sustained  on  the 
whole  property  at  risk,  not  exceeding  the  sum  insured,  without 
regard  to  any  apportionment  between  the  sum  insured  and 
the  property  at  risk,  or  to  any  abandonment  or  technical  or  con- 
structive total  loss,  or  salvage."  ^  The  right  to  recover  must 
be  commensurate  with  the  loss  actually  sustained,  and  any 
evidence  conducing  to  show  that  the  damage  consequent 
upon  fire  was  less  than  that  claimed,  would  be  admissible; 
though  the  doctrine  relative  to  the  mitigation  of  damages 
has  no  application  to  cases  of  this  description.'  In  marine 
insurance,  in  estimating  losses,  the  practice,  both  in  Eng- 
land and  in  the  United  States,  is,  to  add  the  premiums  to 
the  invoice  value ;  but  this  is  but  a  commercial  usage  of 
long  standing,  which  may  be  controlled  or  modified  by  a 
V  different  custom,  well  sustained  by  proof,  a  knowledge  of 
w^hich  is  brought  home  to  the  party,  either  by  positive  and 
direct  proof,  or  by  the  constructive  proof  of  circumstances.^ 

§  250.  Though  settlements  of  losses  by  fire  are  by  custom 
made  on  the  principle  of  particular  average^  and  the  esti- 
mated loss  is  paid  without  abandonment  of  what  has  been 


>  Per  Shaw,  Ch.  J.,  in  Trail  o.  Bozbury  Mutual  Fire  Ins.  Co.  8  Cnsli. 
(Mass.  R.)  268 ;  in  which  the  learned  judge  refers  to  LiBCOm  v.  Boston 
Mutual  Fire  Ins.  Co.  9  Met  (Mass.)  B.  205,  and  Holmes  v.  Chariestown 
Mutual  Fire  Ins.  Co. 

9  Franklin  Ins.  Co.  v.  Hamill,  6  Gill,  (Md.)  R.  87,  —  Co.  of  Appeals. 

3  Mercantile  Mutual  Ins.  v.  Wilson,  8  Mag.  (Md.)  B.  217,  — Co.  of  Ap- 
peals. 
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saved,  yet  there  may  be  a  general  average^  for  a  sacrifice 
made  by  the  assnred  for  the  common  good,  in  case  of  neces- 
sity, such  being  analogous  to  the  law  of  contribution  in  the 
case  of  co-sureties.^ 

§  251.  If,  for  instance,  a  fire  happen  in  the  neighborhood  of 
the  assured,  and  he,  with  the  approbation  of  the  underwriters, 
procures  blankets  and  spreads  them  on  the  outside  of  his 
building,  whereby  the  building  and  its  contents  are  preserved, 
and  the  blankets  are  rendered  worthless,  the  assured  may  then 
claim,  but  only  claim,  on  the  ground  of  a  sacrifice  made  by 
him  for  the  preservation  of  the  property  endangered  by  the 
fire,  and  for  9i  proportion  of  which  sacrifice,,  he  is  equitably,  if 
not  legally,  entitled  to  recover.  If  it  be  contended,  that  such 
a  case  is  not  proper  for  contribution,  it  being  customary  on  fire 
policies  to  pay  the  whole  loss,  it  may  be  replied  that,  as  such 
claim  is  not  within  the  contract,  it  is  reasonable  that  a  pro- 
portion of  the  sacrifice  be  made  for  the  common  benefit 
But  it  will  not  do  to  take  so  wide  range,  in  the  application  of 
the  principle  of  contribution,  that  the  two  parties  are  not  the 
only  parties  who  ought  to  contribute,  on  the  ground  that  all 
the  property  in  the  neighborhood  was  protected  by  the  ex- 
penses in  question.  Buildings  at  a  remote  distance  might 
have  been  protected,  and  to  draw  the  line  would  be  an  im- 
possibility.^ 

§  252.  In  England,  in  consequence  of  the  numerous  fires 
which  had  taken  place  in  the  agricultural  and  manufacturing 
districts  by  the  acts  of  incendiaries,  the  offices  in  general 
have  been  under  the  necessity  of  adopting  an  average  clause 
in  their  policies  upon  farming  stock,  by  which,  where  a 
person  insures  property  collectively  of  larger  value  than  the 


1  8  Kent  ComiXL  876 ;  and  see,  as  to  the  general  principle  of  co-surety- 
ship, and  as  to  the  extent  of  its  application^  ante,  8S. 
s  W^  V.  Boston  Ins.  Ck>.  6  Pick.  (Mass.)  B.  182. 
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amount  insured,  he  shall  only  recover  in  the  proportion  which 
the  whole  value  bears  to  the  part  insured.^  For  example,  if 
having  property  worth  £10,000,  he  insures  it  only  for  £1,000| 
in  case  of  a  fire  producing  loss  or  damage  to  the  amount  of 
jS1,000,  he  will  recover  only  £100.  As  an  encouragement 
to  the  assured  to  use  active  diligence  in  the  preservation  of 
property  after  a  fire  has  broken  out,  it  frequently  forms  a  part 
of  the  proposals,  that  the  office  will  repay  all  real  and  actual 
expenses  incurred  in  the  removal  of  the  goods  in  case  of  fire. 
Ellis  on  Fire  and  Life  Insurance,  16, 17.  That  author  truly 
adds :  ^'  It  is,  indeed,  difficult  to  conceive  any  conduct  more 
nearly  approaching  to  fraud,  if  not  partaking  of  it,  than  for 
the  assured  to  abstain  himself,  or  prevent  others,  from  using 
every  possible  means  to  extinguish  the  fire  or  save  the  pro- 
perty from  destruction."  ^ 

§  253.  The  distinction  there  is  between  a  valued  and  an 
open  policy  in  determining  the  amount  for  which  the  under- 
writers are  liable  to  pay  in  case  of  loss,  ,has  already  been 
adverted  to ;  and  it  appears,  that  it  has  long  been  considered 
in  marine  insurance,  that  the  former  is  one  in  which  a  value 
has  been  set  upon  the  property  or  interest  insured,  and  in- 
serted in  the  policy ;  the  value  thus  agreed  on  being  in  the 
nature  of  liquidated  damages,  and  so  gives  no  occasion  for 
any  further  proof  of  damages.  The  latter,  or  an  open  policy, 
is  one  in  which  the  amount  of  interest  is  not  fixed  by  the 
policy,  but  is  left  to  be  ascertained  in  the  event  of  a  loss.^ 
The  valuation  in  a  policy  is  conclusive  upon  the  underwrit- 
'  ers,  when  there  is  no  suggestion  of  fraud  or  imposition  ;^  but, 
as  loss  by  fire  is  not  generally  a  total  loss,  the  valuation  in 
the  policy  is  rather  th^  fixing  of  a  maximum  beyond  which 


^ 


1  See  Appendix  1. 

9  See  on  this  particular  subject,  ante,  §  116,  and  127,  e/  seq. 

9  See  ante,  Introd.  §  5,  and  Treat  §  11. 

4  Kane  v.  Commercial  Ins.  Co.  8  Johns.  (N.  Y.)  B.  229-286. 
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the  underwriters  are  not  to  be  liable,  than  a  eonclosive  ascer- 
tainment of  the  value.  Still,  a  policy  against  fire  may  be  a 
valued  one  by  the  terms  of  the  contract,^  and  the  doctrine  in 
relation  thereto  is  the  same  as  that  in  marine  insurance, 
which  is,  that  where  the  subjecUmaiter  is  clearly  set  forth  in 
an  instrument,  other  expressions  are  to  be  taken  in  reference 
to  that  subject-matter,  which,  in  case  of  doubt  or  ambiguity, 
is  to  govern  in  ascertaining  the  meaning  of  particular  expres- 
sions.^ Policies  on  profits  always  are,  and  necessarily  must 
be,  valued.* 

§  254.  As  the  rules  applicable  to  marine  insurance,  so  far 
(U  the  analogy  between  that  and  fire  insurance  will  hold, 
ought  to,  and  do,  govern;  according  to  those  rules,  a  fire 
policy  was  held  to  be  a  valued  one  in  the  following  case : 
Among  the  articles  insured,  there  were  S80  kegs  manufac- 
tured tobacco,  worth  $9,600;  this  was  the  rate  at  which 
the  tobacco  was  estimated,  in  making  up  the  $20,000,  the 
amount  of  the  insurance.  The  premium  was  paid  according 
to  this  valuation,  and  the  157  kegs  lost  were  expressly  stated 
to  be  of  the  same  kind  and  quality  as  the  whole  380  kegs ;  so 
that  there  was  an  infallible  rule  to  estimate  the  several  and 
distinct  value  of  each  keg  of  tobacco.  There  being  no  pre- 
tence that  there  had  been  any  fraud  or  over  valuation,  it  was 
held  by  the  court  to  be  a  valued  policy.^     Again,  a  policy. 


^  8  Kent,  Comm.  875.  ^  Manh.  on  Ins.  164. 

3  Mumford  v.  Hallett,  1  Johns.  (N.  Y.)  R.  488. 

4  Harris  v.  Eagle  Fire  Ins.  Co.  5  Johns.  (N.  Y.)  B.  868,  the  court  reljring 
vpon  the  Authority  of  Lewis  v.  Backer,  2  Burr.  R.  1167  —  Lord  Mansfield. 
That  there  may  be  a  valued  policy  of  fire  insurance,  was  admitted  by  Jones, 
C.  J.,  in  Lawrent  v.  Chatham  Fire  Ins.  Co.  1  Hall,  (N.  Y.)  B.  41;  Borden  v. 
Hingham  Fire  Ins.  Co.  18  Pick.  (Mass.)  B.  528,  and  cited  ante,  §  190,  n. 
Profits  may  be  insured  by  a  fire  policy  if  they  were  insured  as  such.  Nibh) 
V.  North  American  Ins.  Co.  1  Sand.  (N.  Y.)  Sup.  Co.  B.  557,  Sandford,  J., 
and  see  ante,  §  105,  and  Chap.  IV.,  "Of  the  Interest  of  the  Assured.**  How- 
ell V.  Cincinnati  Ins.  Ca  7  Ham.  (Ohio)  B.  898 ;  and  see  Liscom  v.  Boston 
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after  iosnring  $1,700  on  a  mill  and  fixed  machinery,  and 
$150  on  movable  machinery  therein,  proceeded,  in  wriUen 
wordsj  as  follows :  '*  Said  insured  being  the  lessee  of  said 
mill  for  one  year,  from  November  1, 1850,  and  having  paid 
the  rent  therefor  of  $2,171.01,  which  interest,  diminishing 
day  by  day,  in  proportion  to  the  whole  rent  for  the  year,  is 
hereby  insured."  It  was  held,  that  the  policy  was  a  valued 
one,  although,  in  a  printed  part  of  the  Instrument,  there  was 
a  provision  that  the  ^Uoss  or  damage  should  be  estimated 
according  to  the  true  and  actual  cash  value  at  the  time  such 
loss  or  damage  shall  happen.^ 

§  254  a.  In  a  case  in  the  New  York  Court  of  Appeals,'  it 
was  held,  that  where  by  the  terios  of  the  policy  of  insurance 
upon  goods  in  the  pttblic  stares^  the  underwriters  agreed  to 
make  good  unto  the  assured  all  such  loss  as  should  happen  to 
goods  by  the  fire,  *<to  be  estimated  according  to  the  true  and 
actual  cash  value  of  the  property  at  the  time  the  loss  should 
happen,"  the  measure  of  damages  is  such  value,  notwith- 
standing the  duties  upon  the  goods  have  not  been  paid  or 
secured. 

§  255.  It  is  a  wise  and  salutary  provision  of  the  legisla- 
ture, and  one  which  serves  alike  for  the  protection  of  the 
stockholders  and  the  individual  insured,  that  mutual  insur- 
ance companies  may  insure  upon  a  building  to  any  amount, 
not  exceeding  two  thirds  or  three  fourths  of  the  value  thereof. 
The  design  is  to  prevent  fraud  and  negligence,  by  making  it 


Mutual  Fire  Infl.  Co.  9  Mete.  (Mass.)  B.  205 ;  Post  v.  Hampshire  Mutual 
Fire  Ins.  Co.  12  Mete.  (Mass.)  R.  555.  In  France,  Talued  policies  against 
fire  are  rejected ;  and  in  Wallace  v.  Ins.  Ca  4  ACIL  (La.)  B.  289,  the  expe- 
diency and  even  the  legality  of  valued  policies  on  fire,  seem  to  be  questioned. 
See  3  Kent,  Comm.  875. 

1  Cushman  v.  North  Western  Ins.  Co.  4  Bed.  (Me.)  B.  487.    See  anU^ 
§18. 

2  Wolfe  V.  Howard  Ins.  Co.  8  Seld.  (N.  Y.)  R  588. 
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an  object  with  the  owner  to  guard  his  property  from  exposure 
to  fire,  and  to  preserve  it  from  destruction  when  the  calamity 
comes ;  and  by  this  increased  security,  to  induce  honest  per- 
sons, who  are  men'  of  property,  to  become  members  of  such 
companies,  and  able  and  willing  to  contribute  in  the  event  of 
loss.^  A  valuation,  deliberately  and  honestly  fixed  by  agree- 
ment, a  valuation  by  which  the  premium  and  assessments 
to  be  paid  by  the  assured  are  fixed,  as  well  as  the  amount  to 
be  paid  by  the  company  in  case  of  loss,  is  the  best  evidence 
of  the  actual  value.^ 

§  256.  Under  such  a  statutory  regulation,  it  will  not  an- 
swer to  take  the  sum  insured  as  furnishing  the  evidence  of 
the  value  of  the  property  by  adding  one  third  to  it;  because, 
if  this  were  sufficient,  the  valuation  would  become  matter 
of  form  only,  and  the  contract  would  be  in  fact  regulated, 
not  by  the  value  of  ,the  property,  but  by  the  sum  insured ;  a 
species  of  insurance  which  it  was  not  the  intent  of  the  legis- 
lature to  countenance  in  granting  such  acts  of  incorporation. 
An  application  for  insurance  against  loss  of  a  meeting-house 
and  its  fixtures,  by  fire,  was  made  to  a  mutual  fire  insurance 
company  that  could  not,  by  statute  and  its  own  by-laws, 
insure  upon  any  building  an  amount  exceeding  three  fourths 
of  the  value  thereof ;  and  in  the  application  the  value  of  the 
building  was  stated  to  be  four  thousand  dollars.  The  com- 
pany executed  a  policy  insuring  under  the  conditions  and 
limitations  expressed  in  its  own  by-laws  and  in  the  statute 
regulating  mutual  fire  insurance  companies,  three  thousarid 
five  hundred  dollars  on  the  meeting-house  and  fixtures.  The 
house  was  destroyed  by  fire,  and  the  company  paid  three 
thousand  ddllars  to  the  assured,  towards  the  loss.     In  a  suit 


\  Per  Hubbard,  J.,  in  Holmes  v,  Charlestown  Mutnal  Fire  Ins.  Co.  10 
Mete.  (Mass.)  R.  211,  215. 

9  Fuller  V.  Boston  Mutual  Fire  Ins.  Co.  4  Mete.  (Mass.)  R.  206.    It  is,  in 
the  highest  sense,  a  valuation  by  mutual  agreement.    Ibid. 
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on  the  policy  to  recover  the  balance  of  five  hundred  dollars^ 
it  was  held,  that  the  assured  coald  not  recover ;  that  the 
statement  of  the  value  of  the  house  and  fixtures,  in  the  appli- 
cation for  insurance,  was  conclusive  on  the  assured,  so  that 
they  could  not  be  permitted  to  show  that  the  property  in- 
sured, at  the  time  of  the  insurance,  was  of  such  a  value  that 
three  thousand  five  hundred  dollars  did  not  exceed  three  fourths 
thereof.  By  the  court :  ^'  The  value  being  fixed  at  four  thoth 
sand  doUarSj  the  contract  does  not,  by  law,  cover  more 
than  three  fourths  of  that  sum ;  for  it  is  admitted,  and  very 
properly,  that  the  words,  ^  and  the  fixtures  in  the  same,'  do 
not  constitute  the  subject  of  a  separate  contract.  The  fix- 
tures are  a  part  of  the  building  itself,  and  are  included  in  the 
estimates  of  its  value.  They  are  like  the  term  ^appurte- 
nances' when  applied  to  the  insurance  on  a  vessel."^  The 
valuation,  if  made  in  good  faith,  is  binding  on  both  parties. 
"  The  converse  of  this  proposition  has  arisen  in  two  cases  of 
fire  policies,  and  in  them  it  is  directly  settled  that  companies 
were  concluded  on  the  question  of  over-valuation  ;  the  same 
not  being  fraudulent  If,  then,  underwriters  are  precluded 
from  going  into  evidence  to  show  an  over-valuation  when  no 
fraud  is  alleged,  owners  must  in  like  manner  be  concluded 
when  the  property  is  undervalued."  * 

§  257.  By  the  charter  of  the  Hampshire  Mutual  Fire  Insur- 
ance Company,  the  company  cannot  insure  to  an  amount 
exceeding  three  fourths  of  the  value  of  the  property  insured, 
and  they,  in  the  rules  and  regulations  adopted  by  them,  re- 
served a  right  to  have  a  valuation  made  anew,  in  case  of 
loss,  without  regard  to  the  valuation  in  the  policy.  The 
insurance  in  that  case  was  five  hundred  dollars  on  the  house. 


1  Borden  v.  Hingham  Mutual  Fire  Ins.  Co.  18  Pick.  (Mass.)  R  523 ;  Fuller 
V.  Boston  Mutual  Fire  Ins.  Co.  4  Mete.  (Mass.)  R.  206. 

9  Holmes  v.  Charlestown  Mutual  Fire  Ins.  Ca  10  Mete.  (Mass.)  B.  241, 
and  vhi  sup. 
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which  was  valaed  at  seven  hundred  and  fifty  dollars,  and  five 
hundred  dollars  on  furniture,  which  was  not  valued.  The 
jury  found  the  value  of  the  house  to  be  six  hundred  dollars^ 
and  of  the  furniture  four  hundred  dollars;  and  it  was  con- 
ceded by  the  company,  that  the  actual  loss,  on  each  subject, 
exceeded  the  amount  insured.  The  court  were,  therefore,  of 
opinion  that  the  plaintiff  was  entitled  to  recover  three  fourths 
of  these  two  sums,  namely,  four  hundred  and  fifty  dollars  on 
the  house,  and  three  hundred  dollars  on  the  furniture,  with 
interest.^ 

§  258.  One  of  the  principal  objections,  in  a  case  that  arose 
upon  a  policy  made  by  a  mutual  insurance  company  that 
had  no  authority  to  insure  over  three  fourths  of  the  value  of 
the  buildings,  was,  that  the  company  were  a  corporation; 
and  that  a  corporation  can  only  act  within  the  scope  of  the 
authority  conferred  upon  them ;  and  that,  by  their  act  of  in- 
corporation, the  company  could  only  insure  three  fourths  of 
the  value  of  the  property ;  and  if  they  can  show  that  a  con- 
tract, in  its  terms,  proposes  to  bind  them  to  a  responsibility 
for  a  greater  amount,  they  may  show  it  in  defence,  and  re- 
duce the  amount  to  that  for  which  alone  they  can  make 
themselves  liable.  But  the  court  were  of  opinion  that  this 
argument  did  not  shake  the  position ;  that  a  valuation  fairly 
and  deliberately  made,  was  binding  on  them ;  and  that,  like 
all  other  trading  or  negotiating  corporations,  being  invested 
with  the  power  to  make  a  particular  class  of  contracts,  they 
are  invested  with  all  the  incidental  powers  necessary  to  carry 
into  effect  the  objects  and  purposes  for  which  the  corporation 
was  created.  In  giving  to  an  incorporated  company  power 
to  insure  a  certain  proportion  of  the  value  of  buildings,  the 
legislature  necessarily  clothed  them  with  the  power,  at  some 
time,  and  in  some  mode,  to  determine  such  value,  or  to  enter 


1  Po8t  V.  Hampshire  Mataal  Fire  Ins.  Co.  12  Mete.  (Mass.)  R  J^ 
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into  suitable  and  proper  arrangements  for  fixing  it.  Such 
valuation  by  the  appraisement  of  indifferent  men,  or  such 
adjustment  after  a  loss,  would  always  be  open  to  the  same 
objection.^ 

§  259.  Preliminary  proofs,  although  admissible  as  evidence, 
in  an  action  upon  the  policy,  are  not  evidence  in  the  ques- 
tion of  the  amount  of  damages,  unless  they  are  made  so  by 
the  terms  of  the  policy.  The  conditions  attached  to  a  policy 
contained  this  clause :  <'  Payment  of  losses  will  be  made 
within  three  months  after  the  loss  shall  have  been  ascer- 
tained, and  the  statements  made  as  above."  This  contract, 
the  court  held,  did  not  render  the  preliminary  proofs  admissi- 
ble as  to  the  amount  of  damage.  The  defendant,  the  court 
held,  had  a  right  to  require  them  to  aid  in  a  mutual  adjust- 
ment of  the  matter,  but  it  was  not  stipulated  that,  in  case  of 
litigation,  they  should  be  evidence  generally  on  the  trial.^ 

§  260.  When  it  is  made  a  condition  of  a  policy  of  insurance, 
that,  in  case  of  loss,  "  the  assured  shall,  if  required,  submit 
to  an  examination  under  oath  by  the  agent  of  the  company, 
and  answer  all  questions  touching  their  knowledge  of  any 
thing  relating  to  such  loss  or  damage,  or  to  their  claim  there- 
for, and  subscribe  such  examination,  the  same  being  reduced 
to  writing ; ''  if  such  examination  be  once  made  and  com- 
pleted, the  assured  cannot  be  required  by  the  company  to 
submit  to  a  further  examination  under  oath  afterwards ;  al- 
though, at  the  time  of  making  the  oath,  he  may  have  assented 
to  a  further  and  a  future  examination.  Thus,  the  fact  that 
the  assured,  in  his  affidavit,  estimated  the  value  of  certain 
goods  which  were  consumed  by  fire,  at  $2,800,  and  the  jury 


1  Fuller  V.  Boston  Mutual  Fire  Ins.  Co.  4  Mete.  (Mass.)  R.  206. 

3  Sexton  17.  Montgomery  County  Mutual  Ins.  Co.  9  Barb.  (N.  Y.)  Sup.  Co. 
R.  191;  Hone  v.  Mutual  Safety  Fire  Ins.  Co.  1  Sand.  (N.  Y.)  Sup.  Co.  B. 
187. 
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returned  a  verdict  of  $1,853  only,  is  not  such  evidence  of 
fraud  and  false  swearing  as  will  justify  the  granting  a  new 
trial,  when  the  jury  have  been  instructed,  that  if  they  found 
that  there  was  false  swearing  on  the  part  of  the  assured,  he 
is  not  entitled  to  recover.  The  assured  may  err  in  opinion 
without  being  guilty  of  any  thing  like  fraud.^ 


^  Moore  v.  Protection  Ins.  Co.  16  Shep.  (Me.)  R.  97.  The  court  in  ^v- 
ing  judgment  in  this  case,  refer  to  the  case  of  Levy  v.  Baillie,  7  Bing.  R. 
S49,  as  in  some  respects  being  analogous.  It  was  an  action  in  the  English 
Court  of  Common  Pleas,  on  a  fire  insurance  policy,  which  contained,  among 
others,  the  following  condition :  "  Persons  insuring  with  the  society,  sus- 
taining any  loss  or  damage  by  fire,  are  required  to  give  immediate  notice 
thereof  to  the  principal  office  of  the  society ;  and  are  also  to  deliver  in  as  full 
an  account  of  their  loss  or  damage  as  the  nature  of  the  case  will  admit  of, 
and  to  make  proof  of  the  same  by  their  affidavit  or  affirmation,  and  produce 
such  other  evidence  as  the  directors  of  the  society  may  reasonably  require  ; 
and  until  such  affidavit  or  affirmation,  account  and  evidence  be  produced,  the 
amount  of  such  loss,  gr  any  part  thereof,  shall  not  be  payable  or  recoverable. 
And  if  there  be  fraud  in  the  chiim  made,  or  false  swearing  in  support  thereof, 
the  claimant  shall  forfeit  all  benefit  under  such  policy.  The  plaintiff*  was 
an  upholsterer,  and  carried  on  business  in  a  small  house,  and  the  insurance 
to  the  amount  of  1,000/.  was  effected  on  his  stock  in  trade,  the  22d  of  No- 
vember,  1827.  The  premises  were  burnt  on  the  night  of  the  14th  of  Feb- 
ruary, 1880.  The  plaintiff  made  affidavit  that,  in  consequence  of  the  fire, 
he  had  sustained  a  loss  of  stock  to  the  amount  of  1,085/. ;  viz.  85/.  for  goods 
which  were  injured  in  the  process  of  removal,  and  1,000/.  for  goods  which 
had  been  abstracted  by  the  crowd  assembled  on  the  occasion,  and  had  never 
been  recovered.  The  defendants  contended  that  this  claim  was  fraudulent, 
and  called  witnesses  to  show  that  it  was  impossible  for  goods  so  numerous 
and  bulky  to  have  been  carried  off  undiscovered.  These  witnesses  stated 
that  police-men  were  on  the  spot  as  soon  as  the  fire  broke  out ;  that  a  cordon 
was  established  round  the  premises  almost  immediately ;  that  the  fire  was 
over  in  about  two  hours ;  and  that  no  article  of  size  could  have  been  carried 
away.  The  pUdntiff 's  witnesses  denied  that  the  blockade  had  been  so  effect- 
ual, and  the  Chief  Justice  (Tindal)  left  it  for  the  jury  to  say,  whether  the 
plaintiff  had  made  a  fraudulent  demand  or  not  The  jury  having  found  a 
verdict  for  the  plaintiff  with  500/.  damages,  a  rule  nisi  was  obtained  for  a 
new  trial,  on  the  ground  that  the  finding  of  500/.  damages,  instead  of  the 
whole  amount  sworn  to  by  the  plaintiff,  amounted  in  effect  to  a  verdict  for 

27* 
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§  261.  What  is  to  be  the  rule  of  adjustment  and  settle- 
ment between  the  underwriter  and  the  assured,  in  a  case 
where  premises  and  merchandise  are  destroyed  by  gunpow- 
der, by  city  authority,  (as  in  cases  before  referred  to,^)  with 
the  view  of  arresting  the  ravage  of  a  conflagration,  and  the 
owners,  who  were  insured,  have  claimed  and  obtained  a  ver- 
dict, through  a  jury,  against  the  corporation ;  although  the 
amount  of  it  is  less  than  the  insurance,  and  the  absolute 
loss?  Vice-Chancellor  Edwards,  of  New  York,  held  that 
the  owners  could  not  resort  to  the  underwriters  for  a  balance, 
and  that  the  jury  must  be  presumed  to  have  passed  on  the 
whole  amount.^  But,  on  an  appeal  from  that  decision,^  Chan- 
cellor Walworth  held,  that  the  Vice-Chancellor  erred  in  sup- 
posing the  verdict  of  a  jury  upon  the  assessment  was  conclu- 
sive evidence  between  the  parties,  as  to  the  actual  amount  of 
the  loss  which  the  petitioners  had  sustained  ;  although  as 
between  the  petitioners  and  the  city  corporation  it  was  con- 
clusive. And  as  'the  insurance  company,  said  he,  could  have 
no  claim  against  the  city  of  New  York,  except  through  the 
petitioners,  and  as  being  subrogated,^  it  would  be  conclusive 
as  between  the  corporation  and  that  company.  Chancellor 
Walworth  then  proceeds  as  follows  :  "  The  decision  of  the 
Supreme  Court,  in  the  case  of  the  City  Fire  Insurance  Com- 
pany V,  Corlies,^  shows  that  the  insurers  were  liable  to  the 
assured  to  the  extent  of  their  policies,  notwithstanding  the 
blowing  up  of  their  buildings.     The  application  for  an  as- 


the  defendants,  under  the  condition  which  ayoided  tiie  policj,  if  there  were 
any  fraud  or  false  swearing  in  the  plaintiff's  claim.  The  court  sustained 
the  argument  on  the  other  side,  that  the  finding  of  the  jury  was  not  neces- 
sarily a  proof  that  there  had  been  fraud  in  the  plaintiff's  claim,  as  he  might 
by  mistake  have  estimated  the  goods  lost  at  more  than  their  value. 

1  See  ante,  §  118. 

»  Pentz  V,  Etna  Fire  Ins.  Co.  8  Ed.  (N.  Y.)  Ch.  R.  «41. 

3  9  Paige,  (N.  T.)  Ch.  R.  568. 

^  See  ante,  §  66. 

5  City  Fire  Ins.  Co.  v.  Corlies,  21  Wend.  (N.  Y.)  R.  367. 
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sessment  against  the  corporation  was,  therefore,  for  the 
benefit  of  the  insurers  to  the  extent  of  the  insurance,  and  for 
the  benefit  of  the  petitioners  for  the  residue  of  the  loss.  And 
if  the  jury,  without  any  fault  on, the  part  of  the  assured, 
should  refuse  to  give  the  whole  amount  of  the  loss,  either 
because  they  thought  some  part  of  the  property  would  un- 
doubtedly have  been  destroyed  by  the  fire,  if  the  buildings 
had  not  been  blown  up»  or  for  any  other  cause,  there  is  no 
principle  which  can  make  that  decision  conclusive  as  to  the 
actual  extent  bf  the  loss  as  between  the  insurer  and  the  as- 
sured. The  fact  that  a  part  of  the  property  would  unques- 
tionably have  been  lost  by  the  fire,  if  the  building  had  not 
been  blown  up,  would  be  a  good  reason  for  not  including  that 
amount  in  the  assessment  against  the  city.  But  it  would  be 
no  reason  for  excusing  the  insurers  from  bearing  their  propor- 
tion of  that  loss  which  was  covered  by  the  policy.  Again ; 
the  proceeding  against  the  corporation  being  for  the  benefit 
of  the  insurers  as  well  as  the  assured,  the  latter  were  entitled 
to  a  deduction  from  the  amount  recovered  from  the  city  cor- 
poration on  account  of  the  necessary  costs  and  expenses  of 
litigating  that  assessment  through  all  the  courts ;  and  the 
loss  of  interest,  if  any,  which  had  been  sustained  without 
any  fault  on  the  part  of  the  petitioners.  The  claim  against 
the  underwriters  must,  therefore,  be  adjusted  by  ascertaining 
the  whole  extent  of  the  loss  at  the  cash  value  of  the  build- 
ings and  goods  at  the  time  of  the  destruction  thereof,  includ- 
ing the  interest  thereon  until  the  time  when  the  money  was 
recovered  under  the  assessment,  and  then  deducting  there- 
from the  amount  received  as  the  proceeds  of  the  assessment, 
and  charging  the  insurers  with  a  proportionate  share  of  the 
costs  and  counsel  fees  of  that  litigation  in  proportion  to  the 
benefit  it  was  to  them  in  limiting  their  liability  under  the 
policies ;  but  in  such  a  manner  as  in  no  event  to  charge  the 
insurers  with  more  than  the  amount  of  the  two  policies,  and 
the  interest  thereon  from  the  2dth  of  May,  1836,  when  the 
amount  of  the  loss  became  due  and  payable  by  the  under- 
writers.   If  the  receivers  and  petitioners  cannot  agree  upon  an 
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adjustment  of  these  principles,  the  referees  must  review  their 
report  and  ascertain  the  amount  due,  and  report  the  same  to 
the  Vice-Chancellor ;  to  the  end  that  a  proper  order  may  be 
made  thereon  for  the  payment  of  the  distributive  share  of 
the  petitioners,  out  of  the  funds  in  the  hands  of  the  receiv- 
ers. No  costs  are  allowed  to  either  party  on  this  appeal ; 
and  the  proceedings  are  to  be  remitted  to  the  Vice- Chan- 
cellor." 

§  262.  In  the  adjustment  of  the  amount  of  loss  or  damage 
to  the  assured  by  fire,  it  is  sometimes,  as  we  have  seen,  im- 
portant to  consider  carefully  what  property  is  designated, 
embraced,  or  covered  by  the  policy;^  and  likewise  the  na- 
ture and  extent  of  the  interest  of  the  assured  in  the  property 
designated.^  In  respect  to  the  latter,  the  attention  of  the 
reader  is  invited  to  a  very  important  and  interesting  case. 
In  Laurent  v.  Chatham  Fire  Insurance  Company,^  before 
cited,^  the  defendants  had  insured  $800  on  a  building,  which 
was  destroyed  by  fire.  On  the  trial,  the  defendants  proved 
that  the  plaintiff  was  the  lessee  of  the  land  on  which  the 
building  stood,  and  although  he  had  erected  it  himself,  and 
was  entitled  to  remove  it  at  the  end  of  his  term,  the  lease  had 
only  seventeen  days  to  run  when  the  fire  occurred.  The 
value  of  the  building,  as  it  stood,  was  $1,000  ;  but  if  it  were 
necessary  to  remove  it  from  the  lot  demised,  it  v^as  not  worth, 
for  that  purpose,  more  than  $200.  The  judgment  of  the 
court  was,  that  the  value  of  the  building,  as  it  stood,  was  the 
measure  of  damages,  and  not  any  estimate  of  what  it  might 


1  See  ante^  §96-109.  A  policy  on  an  unfinished  house  does  not  cover 
-wood- work  prepared  for  such  house,  and  deposited  in  an  adjoining  one  which 
has  been  likewise  insured.  Elhnaker  v,  Franklin  Ins.  Co.  5  Barr,  (Penn.) 
R.  18S. 

9  See  ante,  Chap.  lY. 

3  Laurent  v.  Chatham  Fire  Ins.  Co.  1  Hall,  (N.  Y.)  R.  41. 

^  See  ante,  §  65.     . 
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prove  to  be  worth  to  the  assured,  under  the  circumstances  in 
which  it  was  placed.  The  argument  of  Chief  Justice  Jones, 
in  this  case,  is  elaborate,  and  satisfactory  to  show,  that,  as  it 
is  the  tenement  upon  which  the  insurance  was  made,  so  the 
actual  value  of  the  tenement,  as  a  building,  is  the  loss  of  the 
assured,  on  its  destruction  by  fire ;  that,  however  unproduc- 
tive the  property  may  be,  or  however  great  may  be  the  ex- 
tent of  the  revenue  derived  from  it,  the  measure  of  indem- 
nity, in  case  of^loss,  is  simply  its  value  as  a  building.^ 


1  Per  Sandford,  J.,  in  Niblo  v.  North  American  Ins.  Co.  1  Sand.  (N.  Y.) 
Sup.  Co.  R.  p.  558.  '*  Whether,**  said  Chief  Justice  Jones,  "there  may  not 
be  incidents  and  special  circumstances  so  intimately  connected  with  the 
premises,  or  so  permanently  attached  to  them  as  to  effect  the  intrinsic  Talue, 
or  the  insurable  interest  of  the  party  who  effects  the  insurance  upon  them,  I 
am  not  prepared  to  say ;  and  it  is  not  material  to  the  question  before  us  to 
inquire,  for  this  clearly  is  not  such  a  case.  In  this  case,  the  tenement  be- 
longed exclusiyely  to  the  assured,  and  the  lease  of  the  lot  upon  which  it 
stood  h&djifteen  days  to  run,  and  was,  moreover,  renewable.  The  true  and 
actual  value  of  it  exceeded  the  sum  insured  upon  it,  and  the  loss  of  it  by  fire 
was  absolute  and  total,  and  took  place  within  the  term  for  which  it  was 
i  insured.  The  sole  ground  of  objection  to  the  right  to  recover  the  full  amount 
of  the  insurance  is,  that  the  lease  was  about  expiring,  and  had  not  been 
renewed,  and  it  did  not  appear  that  the  notice  required  by  the  lease  to  entitle 
the  holder  to  a  renewal  had  been  ^ven,  and  on  these  grounds  the  recovery 
is  sought  to  be  limited  to  the  value  of  the  building  as  a  tenement  to  be  re- 
moved from  the  premises.  But  if  that  contingency  could  in  any  supposable 
case  be  brought  into  the  calculation,  and  suffered  to  reduce  the  insurable 
interest,  or  the  claim  to  indemnity  for  the  actual  loss  of  the  building  by  the 
fire,  (which,  if  I  am  right  in  my  conclusions  on  the  point,  would  be  wholly 
inadmissible,)  still,  it  would  not  follow  that  in  this  case  such  deduction  could 
be  made,  for  it  is  not  reduced  to  a  certainty  that  the  lease  would  not  have 
been  renewed.  Application  may  have  been  made  to  the  agents  for  a  renewal ; 
or  if  the  time  limited  for  the  renewal  as  a  matter  of  right  had  been  suffered 
to  elapse,  the  lessee  might,  within  the  remaining  ffiten  days  of  the  subsist- 
ing term,  have  made  an  arrangement  with  the  landlord  for  the  continuance 
of  the  lease,  or  he  might  have  sold  the  tenement  to  a  successor  or  to  the 
landlord  ;  or  the  tenement,  which,  from  its  construction,  not  having  any 
foundation  or  fixture  attaching  it  to  the  soil,  was  capable  of  removal,  might 
have  been  removed  to  one  of  the  vacant  lots  in  its  immediate  vicinity,  of 


1 
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§  262  a.  The  value  of  the  plaintiff's  stock  of  goods,  at  the 
time  of  the  fire,  being  a  question  directly  in  issue,  one  who 
had  frequented  the  store  and  dealt  in  a  similar  one,  and  was 
acquainted  with  the  stock  in  that,  is  admissible  to  testify  as 
to  the  probable  amount  and  value.^ 

§  263.  In  a  case  of  re-insurance,  (the  nature  of  which  con- 
tract has  already  been  attentively  considered,^)  it  binds  the 
re-insurer  to  pay  to  the  re-assured  the  whole  amount  of  loss 
sustained  in  respect  of  the  subject  insured  to  the  extent  for 
which  he  is  a  re-insurer.  The  defendants,  in  Hone  v.  Mutual 
Safety  Insurance  Company,^  entered  into  a  contract  with  a 
mutual  corporation,  by  which  they  agree  to  pay  to  that  corpo- 
ration such  loss  or  damage  by  fire,  not  exceeding  ten  thou- 
sand dollars,  as  might  occur  to  the  merchandise  of  H.  &  V., 
within  one  year  from  May  4, 1845.  In  July,  in  that  year, 
more  than  ten  thousand  dollars  of  the  merchandise,  so  insured, 
was  destroyed  by  fire.  The  requisite  proofs  of  the  loss  were 
made  to  the  defendants,  and  were  satisfactory ;  and  the  court 
considered,  that  it  would  seem  to  follow  that  the  defendants 
should  pay  the  ten  thousand  dollars,  according  "to  what  was 
undeniably  the  clear,  distinct,  and  unequivocal  terms  of  their 
agreement;"  and  this,  although  the  defendants  invoked,  in 
their  behalf,  an  usage  among  the  insurers  of  the  city  of  New 


which  it  appears  in  proof  there  were  several.  In  any  one  of  these  contin- 
gencies the  tenement,  which  has  been  found  to  have  been  worth  $1,000, 
might  well  have  produced  the  owner  of  it  the  sum  of  $800,  insured  upon  it  by 
the  defendants.  The  plaintiff,  by  the  total  destruction  of  it  by  the  fire,  lost 
the  means  of  availing  himself  of  the  sale  or  the  removal  of  it,  and  may  have 
been  compelled,  by  the  loss  of  the  building,  to  relinquish  the  right  reserved 
to  him  to  renew  and  continue  the  lease."  It  was  not  reduced  to  a  certainty 
that  the  lease  would  not  have  been  renewed. 

1  Howard  v.  City  Fire  Ins.  Co.  4  Denio,  (N.  Y.)  R.  502. 

s  See  aniCj  §  83,  et  seq, 

3  Hone  V.  Mutual  Safety  Ins.  Co.  1  Sand.  (N.  Y.)  Sup.  Co.  R.  187. 
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York,  which,  if  valid,  greatly  modified  the  effect  of  the  policy 
of  re-insurance.^ 


§  264.  It  has  been  seen  that  factors  or  commission  mer- 
chants who  hold  goods  on  commission,  are  entitled  to  recover 
to  the  full  extent  of  their  value,  the  amount  payable  for  the 
loss.^  The  loss  or  damage  by  fire  under  consignment,  is  to 
be  estimated  according  to  the  true  and  actual  value  of  the 
property,  at  the  time  the  loss  happens.  The  reimbursement 
of  the  advances  of  the  consignee,  and  the  jAyment  of  the 
commission  he  would  have  earned  by  the  sale  of  the  goods, 
would  not  satisfy  the  terms  of  the  contract  of  insurance,  as  it 
would  not  be  making  good  the  loss  of  the  assured.  If  insur- 
ance on  goods  held  on  commission  be  intended  to  be  con- 
fined to  the  advances  made  by  the  consignee,  the  interest 
insured  should  be  so  expressed  ;  it  should  be  declared  to  be 
an  insurance  on  the  advances  and  commissions  of  the  con- 
signee, or  his  property  in  the  goods,  and  the  promise  would 
have  been  to  pay  the  loss  or  damage  only  to  the  extent  of 
that  interest* 

§  265.  In  Hoffman  v.  Marine  and  Fire  Insurance  Com- 
pany,^ where  it  appeared  that  the  goods  insured  against  were 
destroyed  by  fire,  it  was  held,  by  the  Supreme  Court  of 
Louisiana,  that  the  insurer  was  bound  to  pay  their  value  at 
the  time  of  the  loss;  that  if  damaged  only,  he  was  bound  for 
the  difference  between  their  value  in  their  sound  and  damaged 
condition ;  that  where  the  goods  are  so  much  damaged  as 
not  to  be  salable  in  the  ordinary  mode,  a  fair  sale  at  auction, 
made  by  the  assured,  after  reasonable  notice  to  the  insurers, 
or  with  their  knowledge,  may  be  considered  by  the  jury  in 


I  Ibid.  88  to  doctrine  of  usage.  *  See  ante,  §  73,  et  seq. 

3  De  Forest  i;.  Fulton  Fire  Ins.  Co.  1  Hall,  (N.  T.)  R.  116,  and  cited  in 
full,  ante,  §  75. 

4  HofTman  v.  Western  Marine  and  Fire  Ins.  Co.  1  Louis.  Am.  B.  216. 
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estimating  the  damage,  and  in  ascertaining  the  amount  of 
indemnity;  but  the  price  for  which  such  damaged  goods 
were  sold  at  auction  by  the  assured,  without  notice  to,  or 
knowledge  by  the  insurers,  of  the  sale,  is  not  sufficient  evi- 
dence of  the  value  of  the  goods  in  their  damaged  condition. 

§  266.  It  has  been  shown  that  common-carriers  have  an 
insurable  interest  in  the  goods  delivered  to  them  for  trans- 
portation.^ Where  the  insurance  was  effected  by  a  carrier 
for  twelve  moiKhs,  upon  goods  on  board  a  certain  number  of 
canal  boats,  and  the  insurance  was  agreed  to  be  £12,000  on 
goods,  as  interest  might  appear  thereafter ;  and  the  claim  on 
the  policy  warranted  not  to  exceed  £1,000  per  cent;  and 
£5,000  only  were  to  be  covered  by  the  policy  in  any  one 
boat,  on  any  one  trip ;  and  the  premium  was  30^.  per  cent ; 
it  was  held,  that  upon  the  loss  of  goods  on  board  one  of  the 
boats,  the  assured  was  entitled  to  recover  the  proportion  of 
such  loss  which  £12,000  bore  to  the  whole  value  of  the 
goods  afloat  at  the  time;  and  not  the  proportion  of  £12,000 
to  the  whole  amount  carried  during  the  year.a 

§  267.  As  has  already  been  made  to  appear,  the  under- 


1  See  ante,  §  77,  78. 

9  Crowley  v.  Cohen,  8  B.  &  Adol.  R.  478,  Littledale,  J.,  said:  « Goods  in 
the  custody  of  carriers,  are  constantly  described  as  their  goods,  in  indict- 
ments and  declarations  in  trespass.  The  plaintiffs  here  were  liable  in  parti- 
cular cases,  for  the  loss  of  the  goods  they  carried,  and  had  a  special  property 
in  them  on  that  account.  As  to  the  argument  that  this  policy  was  exhausted 
when  goods  had  been  carried  in  all,  or  in  each  of  the  boats  to  the  amount  of 
£12,000, 1  think  that  cannot  have  been  the  intention,  where  a  policy  was 
effected  on  thirty  boats  continually  going  on  this  canal,  and  each  of  which 
might  convey  goods  to  that  amount  in  a  time  far  short  of  a  year.  It  appears 
to  me,  that  the  contract  was  in  effect  equivalent  to  a  fresh  insurance  taking 
place  at  the  time  when  each  vessel  started,  and  governing  all  that  were  then 
afloat ;  only,  instead  of  a  renewed  insurance,  the  object  was  obtained  by  a 
condnmng  policy." 
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writer  is  liable  only  for  the  immediate  consequences  of  fire  or 
burning ;  and  in  the  adjustment  of  a  loss  by  fire,  remote  con- 
sequences are  of  no  account.^  It  may  be  asserted  as  unques- 
tionable, that  an  insurance  against  loss  or  damage  by  fire  on 
a  building  simply j  and  its  injury  or  destruction  by  the  peril 
insured  against,  the  assured  cannot  recover  for  his  loss  occa- 
sioned by  the  interruption  or  destruction  of  his  business  car- 
ried on  in  such  building,  nor  for  any  gains  or  profits  which 
were  morally  certain  to  enure  to  him,  if  it  had  remained  un- 
injured to  the  expiration  of  the  policy;  for  slihough  projits  of 
trade  or  business  are  an  insurable  intei^est,  still  they  must  be 
insured  separately.^  A  policy,  for  instance,  insured  £1,000 
on  an  "  inn  and  offices ; "  and  the  premises  being  injured  by 
fire,  the  insurer  reinstated  them  pursuant  to  the  policy.  But 
the  assured  claimed  to  recover  for  the  rent  paid  in  the  mean 
time,  the  hire  of  other  houses,  &c.,  while  the  "  Inn"  was  being 
repaired,  and  the  loss  or  damage  sustained  by  him  by  reason 
of  various  persons  declining  to  go  to  the  " Inn"  while  it  was 
undergoing  such  repairs.  But  the  court  held,  that  if  he 
would  recover  such  profits  as  these,  he  must  insure  them  as 
profits.^ 

§  268.  Reinstatement  of  the  Premises,  or  Rebuilding. 
By  many,  and  perhaps  the  most,  of  fire  policies,  the  under- 
writers reserve  to  themselves  an  option  of  paying  the  money, 
or  expending  it  in  the  restoration  of  the  property,  replacing 
the  articles,  or  in  rebuilding  within  a  specified  time,  in  a 


A  See  ante,  §  111-127 ;  Wells  v.  Boston  Ins.  Co.  6  Pick.  (Mass.)  R.  182. 

2  Nible  V.  North  American  Ins.  Co.  1  Sandford,  (N.  Y.)  Sup.  Cot  R.  551. 
"  The  point  urged/^said  the  court,  "is  plausible,  but  it  is  not  to  be  disguised, 
that  it  leads  to  the  admission  of  proofs  of  gains  and  profits  interrupted  and 
cut  off,  in  every  case  where  the  tenement  insured  is  occupied  for  business 
purposes,  and  the  injury  to  the  building  itself,  or  to  the  interest  of  the  assured 
therein,  is  less  than  the  sum  insured." 

3  Wright  V.  Sun  Fire  Office,  2  Nev.  &  Mann.  B.  819,  and  1  Adol.  &  £11. 
R.  612 ;  and  see  aniCj  §  105. 
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manner  to  restore  the  property  to  as  good  a  condition  as  it 
was  before  the  fire.^  An  option  to  rebuild  is  given  when,  by 
the  terms  of  the  policy,  liberty  is  given  to  begin  to  bnild  or 
repair  within  six  days  after  the  fire  happens.^ 

§  269.  Suppose  that  when  an  insured  building  has  been 
totally  destroyed  by  fire,  and  a  new  one  has  been  erected  by 
the  assured,  is  there  any  deduction  to  be  made  from  the  ex- 
pense of  rebuilding,  if  the  new  one  is  more  durable  than  the 
old  one  would  have  been,  and  for  the  same  purposes,  more 
valuable  ?  The  rule,  as  laid  down  by  Professor  Greenleaf,^ 
is,  that  the  actual  loss  is  to  be  ascertained  by  the  expense  of 


1  Ellis  on  Fire  and  Life  Ins.  19;  Dowd.  on  Life  and  Fire  Ins.  89,  109; 
Beaumont  on  Life  and  Fire  Ins.  57.    By  the  statute  14  Geo.  S,  c.  78,  §  83, 
entitled  an  <*  Act  for  the  further  and  better  regulating  of  Buildings  and  Party- 
Walls,  &c.,  within  the  Weekly  Bills  of  Mortality,"  &c.,  it  is  enacted,  that  ''it 
may  be  lawful  for  the  directors  and  governors  of  the  several  insurance  offices, 
and  they  are  hereby  authorized  and  required,  upon  the  request  of  any  per- 
son, &c.,  interested  in,  or  entitled  unto  any  house  or  houses  or  other  build- 
ings which  may  hereafter  be  burned  down,  demolished,  damaged  by  fire,  or 
upon  any  grounds  of  suspicion  that  the  owner,  &c.,  occupier,  &c.,  or  any 
other  person,  &c.,  who  shall  have  insured  such  house  or  other  building,  have 
been  guilty  of  fraud,  or  of  wilfully  setting  their  house  or  other  building  on 
fire,  to  cause  the  insurance  money  to  be  laid  out  and  expended,  as  &r  as  the 
same  will  go,  towards  rebuilding,  reinstating,  or  repairing  such  house  or 
houses  or  other  buildings  so  burnt  down,  &c.,  unless  the  party,  &c.,  claiming 
such  insurance  money  shall,  within  sixty  days  next  afler  his,  &c.,  claim  is 
adjusted,  give  sufficient  security  to  the  governors  or  directors  of  the  insur- 
ance office  where  such  house  or  houses  or  other  buildings  are  insured,  that 
the  same  insurance  money  shall  be  in  that  time  settled  and  disposed  of  to 
and  amongst  all  the  contending  parties,  to  the  satisfaction  and  approbation 
of  such  governors  and  directors."    Ellis  on  Fire  and  Life  Insurance,  19. 

3  Sadlers  Company  v.  Badcock,  2  Atk.  Ch.  R.  584.  "  In  estimating  the 
damages,  the  jury  are  to  be  regulated  by  the  extent  of  the  loss  by  fire ;  the 
only  loss  or  danger  within  the  policy  is  that  which  happens  by  fire.  This 
the  company  bound  themselves  to  make  good  by  paying  it,  or  by  restoring 
the  property  within  a  specified  time  to  as  good  a  condition  as  it  was  in  before 
the  fire."  Per  Rogers,  J.,  in  Ellmaker  v,  Franklin  Ins.  Co.  5  Barr.  (Penn.) 
B.  183. 
3  2  Greenl.  Evid.  407. 
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restoring  the  property,  without  any  deduction  for  the  differ- 
ence of  value  between  the  new  and  old  materials ;  the  only 
adjudicated  case  in  point  he  cites,  that  has  any  direct  bear- 
ing  on  the  question,  being  Vance  4^*  Foster,"^  in  which  Baron 
Pennefather  laid  down  a  very  different  rule.  He  says,^  that 
the  jury  are  to  say  what  state  of  repair  the  machinery  was 
in,  what  it  would  cost  to  replace  it  by  new  machinery,  and 
how  much  better  (if  at  all)  the  mill  in  which  the  machinery 
was  placed  would  be  with  the  new  machinery,  than  it  was  at 
the  time  of  the  fire ;  and  the  difference  is  to  be  deducted 
from  the  entire  expense  of  placing  there  such  new  machinery. 
"  This  rule,"  say  the  Supreme  Court  of  Massachusetts,*  "  in 
all  cases  where  the  cost  of  repairs  is  one  of  the  elements  by 
which  the  jury  are  to  estimate  the  actual  loss,  seems  to  be 
founded  on  the  principles  of  justice,  as  it  will  give  to  the 
assured  a  full  indemnity,  and  no  more ;  to  which  he  is  enti- 
tled by  the  contract."  But,  say  the  court,  "  By  the  rule  con- 
tended for  by  the  plaintiff's  counsel,  the  assured  in  most 
cases  would  recover  more  than  an  indemnity ;  and  much 
more,  when  the  building  insured  is  dilapidated  and  much 
out  of  repair.  Such  rule  is  not  supported  by  any  principle 
of  justice,  nor  by  the  authority  of  any  adjudged  case.  It 
is  founded  on  an  erroneous  construction  of  the  contract.  It 
supposes  that  the  insurers  are  bound  to  repair  the  building, 
or  to  pay  the  expenses  of  the  repairs.  But  no  such  obliga- 
tion is  imposed  on  them  by  the  policy.  They  have  the  privi- 
lege to  make  the  requisite  repairs,  if  they  see  fit,  to  protect 
themselves  against  the  recovery  of  excessive  damages,  or  for 
any  other  reason.  But  if  they  elect  not  to  make  the  repairs, 
they  are  liable  only  to  pay  a  fair  indemnity  for  the  loss.  But 
whatever  may  be  the  rule  when  the  building  insured  is  parti- 
cularly injured  by  the  peril  insured  against,  it  has  no  applica- 


1  Vance  v.  Foster,  1  Irish  Circuit  Cases,  51. 

3  As  is  reported  in  Stephens,  N.  P.  2081. 

3  Brinley  v.  National  Ins.  Co.  11  Mete.  (Matt.)  R.  195. 
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tion  to  cases  like  the  present,  where  the  building  is  totally 
destroyed,  and  is  to  be  replaced  by  a  new  one.  The  rule 
of  damages  in  marine  policies,  would  not  apply  to  a  case 
where  the  ship  had  been  totally  destroyed.  In  the  present 
case  the  building  was  destroyed  by  fire,  and  a  new  building 
was  erected  on  a  different  plan ;  so  that  the  cost  of  a  new 
building  could  not  be  certainly  ascertained.  If  the  rule  laid 
down  in  Vance  r.  Foster,^  were  applied,  the  party  must  ascer- 
tain, by  the  estimates  and  opinions  of  witnesses,  the  amount 
of  the  expenses  of  a  new  building,  and  they  must  estimate 
the  value  of  the  old  building,  in  order  to  ascertain  the  differ- 
ence, if  any  there  be,  between  the  new  and  the  old.  We  can 
perceive  no  use  in  requiring  this  double  estimate ;  for  where 
the  plaintiff  is  only  entitled  to  recover  the  amount  of  the 
value  of  the  building  destroyed,  the  estimate  of  the  cost  of  a 
new  building  is  useless.  We  are,  therefore,  of  opinion  that 
there  is  no  rule  of  damages  applicable  to  the  present  case ; 
and  that  in  all  cases  where  no  rule  of  damages  is  established 
by  law,  the  jury  eure  to  decide  upon  the  question,  and  that  to 
their  decision  there  can  be  no  legal  exception.  The  instruc- 
tions were  conformable  to  these  principles,  except  in  one  par- 
ticular. The  jury  tvere  instructed  that  no  deduction  was  to 
be  made  for  the  expenses  of  repairing  or  rebuilding  the  store 
insured,  although  the  new  building  might  be  more  durable 
than  the  old  building  would  have  been,  and  for  some  pur- 
poses more  valuable.  In  this  respect,  we  think  the  jury  were 
misdirected." 

§  270.  A  policy  of  insurance  against  fire  contained  a  pro- 
viso, allowing  the  underwriters,  at  their  election,  to  replace 
the  property  lost  or  damaged,  with  other  of  the  like  kind  and 
quality,  within  sixty  days  after  notice  of  the  loss  or  damage ; 
and  after  a  loss  under  such  a  policy,  the  assured,  by  an  order 


1  UUsup. 
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thereon,  directed  the  loss  to  be  paid  to  his  mortgagee,  and 
the  underwriters  assented  thereto.  It  was  held,  that  such 
order  and  assent  operated  as  an  assignment  of  the  claim  of 
the  assm'ed  under  the  policy,  without  affecting  the  right  of 
the  underwriters  to  replace  the  property  lost,  or  to  pay  the 
amount  of  the  loss  in  money,  at  their  election.  The  mort- 
gageee  clearly  had  an  inducement  to  obtain  control  of  the 
policy;  for  if  the  underwriters  had  paid  the  assured  the 
amount  of  the  loss  in  money,  the  mortgagee  would  have  had 
no  means  of  compelling  him  to  expend  it  in  the  erection  of 
another  building ;  and  to  that  extent  the  plaintiff's  security 
would  have  been  impaired ;  whereas,  the  assignment  placed 
the  plaintiff  in  a  situation  in  which  he  must  be  benefited, 
whether  the  underwriters  erected  another  building  or  paid 
the  amount  of  the  loss  in  money.  It  was  contended,  that 
the  assent  of  the  underuoriters  to  the  assignment  of  the  policy^ 
was  a  waiver  by  them  of  their  right  to  rebuild,  and  an  agree- 
ment to  pay  the  loss  in  money ;  but  the  court  held  to  the 
contrary.^ 

§  271.  In  Trull  v.  Roxbury  Mutual  Fire  Insurance  Com- 
pany,^ '^  the  action  was  brought  to  recover  damages  for  loss 
by  fire  on  two  stables  belonging  to  the  plaintiff,  separately 
insured  by  the  defendants  for  $1,000  each,  for  the  term  of 
seven  years.  The  plaintiff,  according  to  the  charter  and 
regulations  of  the  company,  and  conformably  to  the  usual 
course  of  proceedings  of  mutual  insurance  offices,  paid  the 
defendants  a  certain  amount  by  way  of  premium,  on  taking 
the  policy,  and  at  the  same  time  gave  them  his  deposit  note, 
by  which  he  became  liable  to  pay  such  assessments  as  should 
be  laid  thereon  by  the  president  and  directors  of  the  com- 
pany. Two  stipulations  in  the  policy  were  regarded  as  ma- 
terial.    The  first  was,  that  the  company  agreed  to  pay  all 


^  Tolman  v.  Manufiictarem  Ins.  Co.  1  Cosh.  (Mass.)  R  78. 
9  Tmll  V.  Mutual  Fire  Ins.  Co.  3  Cush.  (Mass.)  B.  2«8. 
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losses,  which  shall  happen  to  the  buildings,  within  the  term, 
<  not  exceeding  the  amount  insured  thereon.'  The  other 
provision  was^  that  <  in  case  of  loss  the  company  may  re- 
place or  repair  within  a  reasonable  time.'  The  material 
facts,  stated  in  the  case  agreed,  were,  that  after  the  policy 
attached,  the  buildings  were  both  burnt.  One  was  entirely 
consumed,  and  the  other  was  burnt  down,  but  some  of  the 
sills  and  other  timbers  belonging  to  it  were  not  wholly  con- 
sumed. The  plaintiff  claimed  for  a  total  loss,  but  the  com- 
pany elected  to  repair  and  replace  the  buildings,  which  they 
did  within  the  time  limited ;  the  first  mentioned  building  at 
a  cost  of  eight  hundred  dollars,  and  the  other  at  that  of  six 
hundred  and  fifty  dollars.  Subsequently,  but  within  the 
term  for  which  the  insurance  was  made,  the  new  buildings 
took  fire  and  were  wholly  consumed ;  whereupon,  after  due 
notice,  proof,  and  demand,  the  action  was  brought  The 
defendants  contended,  that  when  the  first  building  was 
wholly  consumed,  and  was  wholly  replaced  or  rebuilt,  at 
their  expense,  this  was  in  the  nature  of  an  adjustment,  as  for 
a  total  loss  and  payment  thereof;  that  although  the  policy 
was  not  cancelled,  or  surrendered,  yet  it  was  at  an  end,  by  a 
complete  performance  on  their  part ;  and  that,  although  the 
sum  paid  by  them  was  somewhat  less  than  the  sum  insured, 
still  it  was  a  complete  indemnity,  by  placing  the  buildings  in 
as  good  a  condition  as  before  the  fire,  and  was, therefore,  a  ful- 
filment of  the  terms  of  their  contract  of  indemnity."  By 
Shaw,  C.  J.,  "  The  court  are  of  opinion,  that  this  is  a  mis- 
taken view  of  the  nature  of  this  contract,  and  of  the  rights  of 
the  assured  ;  arising,  perhaps,  from  a  supposed  analogy  be- 
tween this  contract  and  that  of  a  policy  of  marine  insurance. 
The  contract  between  a  mutual  fire  insurance  company  and 
a  party  insured  by  it  is  somewhat  peculiar.  The  assured  is 
a  member  of  the  company  so  long  as  the  policy  exists  ;  and 
the  insurance  is  for  a  term  of  time,  usually  for  seven  years. 
He  pays  a  sum  in  the  outset  as  a  premium  and  deposit,  esti- 
mated at  a  rate  somewhat  more  than  sufiicient  to  pay  pro- 
bable current  losses,  and  with  a  right  to  a  pro  rata  return,  at 
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the  end  of  the  time,  if,  upon  a  statement  of  an  account  of  all 
the  losses  which  have  occurred  during  the  whole  of  such 
time,  the  premium  and  deposits  have  not  been  absorbed  in 
the  payment  of  losses.  He  also  makes  himself  liable  to  pay 
assessments,  to  a  limited  amount,  in  order  to  pay  losses  to 
other  members,  should  any  occur  within  the  time,  which  the 
sums  received  for  premiums  and  deposit  might  not  be  suffi- 
cient to  cover.  Such  being  the  contract  between  the  parties, 
there  seems  to  be  no  ground  to  hold  that  it  is  terminated  by 
the  payment  of  any  loss.  The  assured,  by  his  deposit  note, 
is  liable  to  assessment,  according  to  the  terras  of  the  policy, 
during  the  whole  term  ;  and  the  land,  on  which  the  buildings 
stand,  is  subject  to  a  lien  for  its  security.  Were  it  not  for 
the  express  limitation  in  the  policy  as  to  the  amount  of  the 
sum  insured,  we  do  not  see  why  the  company  might  not  be 
liable  for  successive  losses.  The  distinction  between  the 
contract  of  fire  insurance,  and  that  of  marine  insurance,  and 
the  mode  of  adjustment  and  satisfaction,  is  marked  and  ob- 
vious. In  fire  policies,  the  assured  recover  the  whole  loss,  if 
within  the  amount  insured,  without  regard  to  the  proportion 
between  the  amount  insured  and  the  value  of  the  property  at 
risk ;  whereas,  in  marine  policies,  the  insurer  pays  only  such 
a  proportion  of  the  actual  loss,  as  the  sum  insured  bears  to 
the  value  of  the  property  at  risk.  For  instance,  on  fire  poli- 
cies, if  the  sum  insured  be  $2,000,  on  property  worth  $10,000, 
and  the  assured  sustains  an  actual  loss  on  the  whole,  he  re- 
covers the  whole  $2,000.  But  in  a  like  case,  on  a  marine 
policy,  he  would  recover  one  fifth  only,  or  $400  ;  being  the 
proportion  which  the  sum  insured  bears  to  the  value  at  risk  ; 
the  assured  himself  bearing  the  other  four  fifths  of  the  risk. 
The  result  is,  that  every  settlement  of  a  loss  by  fire  is  in  the 
nature  of  the  adjustment  of  a  partial  loss,  although  it  may 
amount  to  the  whole  sum  insured.  It  is  the  payment  of  the 
whole  actual  loss  sustained,  on  the  whole  property  at  risk, 
not  exceeding  the  sum  insured,  without  regard  to  any  appor- 
tionment between  the  sum  insured  and  the  property  at  risk, 
or  to  any  abandonment  or  technical  or  constructive  total  loss, 


\ 


332  LAW  OF  FIRB  INSURANCB.  [CH.  XI. 

• 

or  salvage.^  We  can,  therefore,  perceive  no  analogy  between 
the  rebuilding  of  the  stables,  though  it  fully  replaced  the  for- 
mer structures,  and  the  payment  of  a  total  loss.  It  was 
clearly  not  to  the  amount  insured ;  and  it  was  not  compe- 
tent for  the  defendants  to  say  that  it  was  overvalued ;  the 
value  having  been  agreed  on  by  the  parties.  In  the  absence 
of  fraud,  —  such  fraud  as  would  invalidate  the  policy,  —  the 
valuation  is  conclusive  upon  both  parties.^  The  sum  insured 
on  each  building  being  $1,000,  the  assured  is  entitled  to  in- 
demnity thereon  to  the  amount  of  $1,000,  and  this  was  not 
exhausted  by  paying  the  several  sums  of  $800  and  $650 
towards  rebuilding,  any  more  than  it  would  have  been  by 
paying  the  plaintiff  the  like  sum  in  money.  The  court  are 
therefore  of  opinion,  that  he  is  entitled  to  judgment  for  $550, 
being  the  difference  between  the  sums  insured,  and  the  sums 
paid  for  former  losses,  on  the  two  buildings." 

§  272.  Whenever,  by  the  terms  of  a  policy  of  fire  insurance, 
the  underwriters  are  authorized,  within  a  limited  time  after 
proof  of  loss,  to  elect  to  replace  the  articles  lost  or  damaged 
by  the  fire,  they  are  not  entitled  to  file  a  bill  in  equity,  for  an 
injunction  to  restrain  the  assured  from  removing  or  disposing 
of  his  goods  until  after  the  expiration  of  the  time  limited ;  in 
order  to  enable  the  underwriters  to  take  an  inventory,  &c., 
with  a  view  to  such  election.  But  if  the  assured  should, 
without  sufficient  cause,  refuse  to  permit  the  underwriters  to 
make  an  examination  of  the  goods  saved  from  the  fire,  and  a 
proper  scrutiny  as  to  the  alleged  loss,  it  would  be  proper  evi- 
dence to  submit  to  a  jury,  in  a  suit  brought  upon  a  policy ; 
and  it  would  authorize  the  jury  to  presume  that  the  state- 
ment of  the  loss  was  in  bad  faith.     Chancellor  Walworth 


1  Liscom  V.  Boston  Mutual  Fire  Ins.  Co.  9  Met.  205 ;  Holmes  v,  Cbarlea- 
town  Mutual  Fire  Ins.  Co.  10  Met  211. 

3  Fuller  V,  Boston  Mutual  Fire  Ins.  Co.  4  Met  206 ;  Holmes  v.  Charles- 
town  Mutual  Fire  Ins.  Co.  10  Met  211. 
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was  nnable  to  find  any  case  for  a  bill  in  equity  in  a  case 
of  this  kind,  and  he  was,  moreover,  not  aware  of  any  prin- 
ciple upon  which  it  might  be  sustained.]^ 

§  273.  If,  after  an  adjustment  and  a  settlement  of  loss  by 
fire,  it  be  discovered  that  there  was  fraud  in  the  original  con- 
tract, or  that  there  were  circumstances  attending  the  loss 
which,  if  known  at  the  time  the  loss  was  claimed  and  paid, 
would  have  justified  their  resisting  the  demand ;  it  appears 
just  that  the  insurer  should  be  allowed  to  maintain  an  action 
for  money  had  and  received,  to  recover  back  the  sum  impro- 
perly demanded  and  paid ;  though  if  at  the  time  the  money 
was  paid  it  was  known,  or  might  have  been  known  upon 
proper  inquiry,  that  there  was  a  ground  on  which  the  claim 
could  be  resisted,  there  can  be  no  recovery  back  ;  infinite  lit- 
igation cannot  be  tolerated.  Marshall  conceives,  that  even 
if  after  the  assured  has  recovered  the  loss  by  process  of  law  ^  the 
insurer  receives  intelligence  of  fraud  which  could  not  possibly 
have  been  known  whilst  the  suit  was  depending,  an  action 
in  that  case  is  maintainable  to  recover  back  the  money.  If 
money  be  actually  paid^  it  cannot  be  recovered  back  without 
proof  oi fraud;  but  ^promise  to  pay,  as  by  an  adjustment,  is 
not  binding  unless  founded  on  a  previous  liability.  Such  a 
construction  is  as  applicable  to  fire,  as  to  marine  insurance.^ 


1  New  York  Fire  Ins.  Co.  v.  Delavan,  8  Paige,  (N.  Y.)  Ch.  R. 

9  Ellis  on  Fire  and  Life  Ins.  95 ;  and  Marsh,  on  Ins.  740 ;  Bilbie  v.  Lum- 
lej,  2  East,  R.  469  ;  Emerigon,  ch.  iv.  s.  6.  An  underwriter  who  has,  upon 
a  full  disclosure  of  facts,  signed  his  initials  to  an  adjustment  on  the  policy, 
without  paying  the  loss,  is  not  precluded  afterwards,  in  an  action  against 
him,  from  taking  advantage  of  circumstances  with  which  he  had  been  ac- 
quainted, before  signing  the  adjustment  By  Lord  Ellenborough :  "  What 
is  an  adjustment?"  An  admission,  on  the  supposition  of  the  truth  of  certain 
/acts  stated,  that  the  assured  are  entitled  to  recover  on  the  policy.  Herbert 
V.  Champion,  1  Camp.  R.  184. 


LIFE  INSURANCE. 


CHAPTER  XIL 

DEFINITION,   OBJECT,  AND  HISTORY   OF  LIPB  INSURANCE. 

1.  Definition  of. 

2.  Object  and  Vlility  of. 

3.  History  of 

4.  Mode  of  Effecting  the   Contract  of  and  Form  of  the 

Policy. 

§  274.  1st.  It  was  stated,  in  the  preliminary  portion  of  our 
work,  that  the  contract  of  Insurance,  as  one  of  indemnity^ 
had  been  extended  to  human  life.  An  insurance  upon  Life 
is  a  contract  by  which  the  underwriter,  for  a  certain  sum, 
proportioned  to  the  age,  health,  profession,  and  other  circum* 
stances  of  the  person,  whose  life  is  the  object  of  insurance, 
engages  that  that  person  shall  not  die  within  the  time  limited 
in  the  policy ;  or,  if  he  do,  that  he  will  pay  a  sum  of  money 
to  him  in  whose  favor  the  policy  was  granted.^  A  modern 
English  writer  thus  explains  it :  '<  The  risk  in  that  branch  of 
insurance  called  Life  Insurance,  is  the  death  of  the  person 
whose  life  is  the  object  of  the  security ;  and  the  insurer  un- 
dertakes by  the  policy  to  pay  the  assured  or  his  representa- 


1  Park  on  Ins.  429 ;  Hnghes  on  Ins.  497 ;  1  Phillips  on  Ins.  147 ;  3  Kent, 
Comm.  489 ;  1  Beck,  Med.  Jorisp.  ch.  zii. 


CH.  XII.]  DEFIKITION  OF.  335 

tives  a  sum  of  money,  either  when  that  event  may  take  place, 
if  the  insurance  be  for  the  whole  life,  or  upon  the  happening 
of  that  event  within  a  certain  limited  period,  or  before  the 
occurrence  of  some  other  uncertain  event,  where  the  policy 
is  effected  for  a  terra."  ^ 

§  275.  2ndly.  In  considering  the  nature  of  Life  Insurance, 
as  above  defined,  what  is  naturally  first  suggested,  is  the  im- 
portance of  a  person's  security  to  personal  represerUatives,  to 
be  disposed  of  in  such  manner  as  he  may  direct  by  willj  a 
sum  of  money  payable  at  his  death,  by  the  payment  of  an 
annual  premium,  proportioned  to  his  age  at  the  time  of 
effecting  the  insurance.  So  a  person  possessed  of  an  annual 
income  only,  may  upon  marriage^  secure  to  trustees  of  a  set- 
tlement, for  the  benefit  of  his  widow  and  family,  such  a  sum 
as  it  may  suit  his  circumstances  to  insure.  A  creditor  like- 
wise, who  may  entertain  doubts  in  respect  to  the  security  of 
a  debt,  may  protect  himself  from  the  loss  which  may  be  con- 
sequent upon  the  death  of  the  debtor,  by  insuring  his  life, 
either  for  the  whole  term  of  life,  or  for  a  limited  period. 
These  examples  are  given  by  Ellis  ;^  and  he  adds,  also,  that, 
"a  tenant  holding  an  estate  by  lease,  insurable  upon  the 
dropping  of  one  or  more  lives  on  payment  of  a  fine,  may,  by 
insuring  the  life  of  the  survivor  of  the  person  upon  whose 
death  the  fine  would  be  payable,  relieve  himself  from  the 
inconvenience  of  having  to  provide  for  the  payment  of  a 
large  sum  at  some  unexpected  period."  "So  as,"  hfe  adds, 
"  a  person  may  also  insure  a  sum  to  be  payable  on  a  child 
attaining  the  age  of  twenty-one,  or  any  other  period,  for  the 


1  This  explanation  of  Life  Insurance  is  given  hj  an  author  who,  in  1846, 
published  a  work  on  "  The  Law  of  Fire  and  Life  Lisurances/'  which  was 
written  at  the  request  of  the  Society,  in  England,  for  the  Diffusion  of  Useful 
Knowledge;  namely,  George  Morley  Dowdeswell,  of  the  Inner  Temple. 
See,  also,  1  Bell,  Comm.  544. 

9  1  Ellis  on  Fire  and  Life  Ins.  99. 
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purpose  of  advancing  him  in  the  world,  or  in  case  of  a  female, 
for  a  marriaffe  portion;  or  if  he  has  advanced  any  large  sum 
of  money  to  a  child,  he  may  by  insurance  secure  himself  from 
the  loss  of  it,  consequent  upon  the  premature  death  of  the 
child  "^  Park  2  thus  enumerates  the  purposes  and  advan* 
tages  of  Life  Insurance :  "  The  advantages  resulting  from 
life  insurance  are  many  and  obvious ;  and  most  of  them  may 
be  reduced  under  the  following  classes :  To  persons  possessed 
of  places  or  employments  for  life;  to  masters  of  families  and 
others,  whose  interest  is  subject  to  be  determined,  or  lessened, 
at  their  respective  deaths ;  who,  by  insuring  their  lives,  may 
secure  a  sum  of  money  for  the  use  of  their  families ;  to  mar- 
ried persons,  where  a  jointure,  pension,  or  annuity  depends 
on  both  or  either  of  their  lives,  by  insuring  the  life  of  the 
persons  entitled  to  such  annuity,  pension,  or  jointure ;  to  de- 
pendents upon  any  other  person,  during  whose  life  they  are 
entitled  to  a  salary  or  benefaction,  and  whose  life  being 
insured,  will  enable  such  dependents,  £^t  the  death  of  their 
benefactor,  to  claim  from  the  insurers  a  sum  equal  to  the 
premium  paid ;  to  persond  wanting  to  borrow  money,  who, 
by  insuring  their  lives,  are  enabled  to  give  a  security  for  the 
money  borrowed.^  Kent,*  in  reference  to  Life  Insurance, 
says,  — "  These  insurances  are  liberal  contracts,  and  while 
they  create  an  advantageous  investment  of  capital,  they  ope- 
rate benevolently  towards  the  public.  Their  usual  purpose 
is  to  provide  a  fund  for  creditors,  or  for  family  connections 
in  case  of  death.     The  insurer,  in  consideration  of  a  sum  in 


1  See,  alsO)  1  Bell,  Comm.  544. 

2  Park  on  Ins.  429. 

3  "These,"  adds  the  learned  author  referred  to,  "and  many  other  advan- 
tages, being  so  obvious,  the  Bishop  of  Oxford,  Sir  Thomas  Allen,  and  some 
other  gentlemen,  "were  induced  to  apply  to  Queen  Anne,  to  obtain  her  char- 
ter for  incorporating  them  and  their  successors,  whereby  they  might  provide 
for  their  families,  in  an  easy  and  beneficial  manner."  Park  refers  to  Pothier, 
150 ;  and  see  1  Magens,  32. 

4  3  Kent,  Comm.  438,  7th  edit.  1851. 
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gross,  or  of  periodical  payments,  undertakes  to  pay  a  certain 
sum,  or  an  annuity,  depending  upon  the  death  of  a  person 
whose  life  is  insured.  The  insurance  is  either  for  the  whole 
term  of  life,  or  for  a  limited  period.  Such  is  the  nature  of 
these  contracts,  that  they  are  well  calculated  to  relieve  the- 
more  helpless  members  of  a  family  from  a  precarious  depend- 
ence, resting  upon  the  life  of  a  single  person ;  and  they  very 
naiurally  engage  the  aUention^  and  influence  the  judgment  of 
those  thinking  men  who  have  been  accustomed  to  reflect  deeply 
upon  the  past^  and  to  form  just  anticipations  for  the  future.^^ 
^  To  enumerate,"  says  Blaney,  '*  all  the  cases  in  which  life 
assurance  might  be  found  beneficial,  would,  perhaps,  be  a 
task  of  some  difficulty;  but  to  aU  persons  whose  incomes 
depend  either  on  their  own  lives,  or  the  lives  of  others,  life 
assurance  is  of  the  utmost  importance."  Blaney  on  Ldfe 
Assurance,  3.  Williams,  in  bis  work  on  ^'  The  Principles  of 
the  Law  of  Personal  Property,"  (published  in  1848,)  says, — 
*'  The  advantages  of  life  insurance  are  now  so  well  known 
that  there  is  now  no  occasion  to  dilate  upon  them.  By  pay- 
ment of  a  small  annual  premiunf,  during  the  life  insured,  a 
sum  of  money  may  be  secured  at  the  decease  of  the  party, 
applicable  to  the  payment  of  his  debts,  for  a  provision  for  his 
family,  or  any  other  purposes."  A  writer  in  Blackwood's 
Magazine,  of  July,  1853,  in  an  article  on  "  Life  Assurance," 
on  page  111,  in  advocacy  of  its  encouragement,  says,  '<  Take 
the  case  of  a  man  of  forty,  with  a  wife  and  three  children. 
We  shall  suppose  him  to  be  engaged  in  a  profession,  and  at 
the  age  of  thirty  to  be  in  the  receipt  of  500/.  per  annum.  He 
then,  having  no  encumbrances^  insures  his  life  for  the  sum  of 
2,000/.,  at  the  annual  premium  of  43/.,  and  as  a  reserved  fund 
to  meet  contingencies,  lays  by  annually  57/.  All  beyond  that 
he  considers  himself  free  to  expend.  At  thirty-five,  his  in- 
come having  risen  to  800/.  per  annum,  he  marries.  His  wife 
brings  a  portion  of  3,000/.,  which  is  secured  on  herself,  and 
he  now  insures  his  life  for  the  additional  sum  of  2,000/., 
paying  a  further  premium  of  49/.,  or  92/.  in  all.  The  united 
income  of  the  couple  is  rather  more  than  900/.,  out  of  which 

29 
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they  spend  700/.,  the  contingency  fund  being  now  raised  to 
100/.  At  forty,  with  three  children,  he  again  insures  for 
2,000/.,  paying  57/.  of  premium,  or  149/.  apnual  insurance. 
The  united  income  has  risen  to  1,100/. ;  he  now  spends  800/., 
and,  irrespective  of  his  insurances,  lays  by  150/.  Let  us  now 
see  how  his  affairs  will  stand  when  he  reaches  the  age  of 
fifty.  At  his  death,  whenever  that  may  occur,  his  children 
will  receive  6,000/.,  and  3,000/.  is  secured  to  the  mother. 
The  savings  of  the  first  period  will  amount,  irrespective  of 
interest,  to  285/. ;  of  the  second  period,  to  500/. ;  of  the  third, 
to  1,500/.,  —  in  all,  with  interest,  about  2,500/.  The  accu- 
mulated sums  constitute,  according  to  our  ideas,  a  very  fine 
provision  for  a  family ;  and  all  the  while  a  liberal  rate  of  ex- 
penditure is  allowed.  We  have  calculated  the  assurances 
upon  the  non-participating  scale ;  but  supposing  that  the  in- 
surer-selects the  other  rate,  and  pays  annually  for  his  6,000/. 
about  172/.,  the  value  of  the  policies,  if  he  were  to  die  at 
fifty,  would  be  increased  by  nearly  1,700/. 

§  276.  3dly.  The  idea  bf  Life  Insurance,  seems  to  have 
been  suggested  by  a  passage  in  the  laws  of  Wisbuy,^  and  in 
a  case  in  the  English  law  books  it  appears  that  the  hint  thus 
afforded  was  not  without  its  effect  in  England.  There  was 
an  application  to  the  Court  of  King's  Bench,  as  long  since 
as  1641,  for  a  prohibition  to  the  Court  of  Policies  of  Insur- 
ance, in  an  action  which  had  been  there  commenced  in  order 
to  recover  the  amount  of  a  policy,  effected  on  the  life  of  a 
captain  of  a  vessel,  by  two  persons  who  had  become  his  bail 
in  the  Admiralty,  during  a  voyage  he  was  about  to  make  to 
the  West  Indies.  The  insurance  had  been 'entered  into  by 
individual  underwriters  in  the  same  manner  as  an  ordinary 
shipping  policy;  and  the  case,  as  Dowdesville  says,^  "singu- 


1  See  ante^  Introd.  §  30. 

a  Dowd.  on  Life  and  Fire  Ins.  9,  10.    He  cites  Denoir  v.  Owle,  Style,  R. 
166, 172 ;  and  see  antCj  Introd.  §l,et  seq.    <*  The  precarious  dependence  of 
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larly  illustrates  the  connectioa  which  most  probably  existed 
originally  between  maritime  *and  life  insurance,  and  shows 
how  simply  and  naturally  the  latter  may  have  sprung  from, 
and  grown  out  of,  the  former." 

§  277.  It  appears  by  an  old  case  in  Vernon,  that  the  sys- 
tem of  Life  Insurance  was  introduced  into  England  before 
the  establishment  of  organized  companies  for  the  prosecution 
of  that  system ;  life  policies  then  being  subscribed  by  indivi* 
duals,  after  the  manner  of  marine  policies.^  But  the  establish- 
ment  of  some  permanent  body,  possessing  a  competent  fund, 
it  seems,  was  deemed  of  much  importance,  by  a  Mr.  Asshe- 
ton ;  and  to  him  belongs  the  honor  of  having  originated  the 
idea  of  employing  insurance  as  the  means  of  securing  a  pro-  ' 
vision  for  widows  and  families.  That  individual  is  said  to 
have  devoted  himself  to  the  encouragement  of  a  scheme  of 
Life  Insurance ;  and  although  his  schemes  for  promoting  it 
were  at  first  unattended  with  success,  he  eventually,  in  1699, 
succeeded  in  prevailing  on  the  Mercers'  Company  to  enter- 
tain it;  and  in  order  to  carry  his  plan  into  execution,  they 
settled  estates  then  of  the  value  of  2,888/.  per  annum,  as  a 
security  for  the  payment  of  30Z.  annually,  to  any  widow  for 
her  life,  for  every  100/.  which  her  husband  subscribed  to  the 
fund.  This  was  the  first  insurance  office  of  the  kind  in  Lon- 
don. In  the  ensuing  year  it  was  succeeded  by  another,  bear- 
ing the  name  of  the  "  Society  of  Assurance  for  Widows  and 
Orphans."  But  both  schemes  were  limited  and  imperfect ; 
and  yet  they  attracted  the  attention  of  the  public.^    Dowdes- 


a  numerous  family  upon  the  life  of  an  individual,  naturallj  suggests  the  idea 
of  seeking  some  protection  against  a  calamity  which  sooner  or  later  must 
befall  them ;  and  this  probably  suggested  the  first'  idea  of  insurance  upon 
lives,  as  an  expedient  by  which  a  pecuniary  indemnity,  at  least,  might  be 
secured  to  the  suJQTerers,  to  rescue  them  from  want"    Blaney  on  Life  Ins.  2. 

1  Whittingham  v,  Thombui^h,  2  Yem.  CL  R.  206 ;  S.  C*  in  Free,  in 
Chan.  202,  (Anno.  1690,)  cited  in  Ellis  on  Fire  and  Life  Ins.  9S. 

2  Dowd.  ub.  sup. 
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well  says,  that  the  individual  above  referred  to,  "justly  felt  it 
to  be  an  indispensable  preliminary  that  there  should  be  a 
permanent  body,  possessing  a  competent  fund,  for  an  adop- 
tion of  any  system  of  life  insurance;"  and  he  refers  to  the 
Biographical  Dictionary  of  the  Useful  Knowledge  Society, 
and  Chalmers's  Biographical  Dictionary,  title,  "Assheton."^ 

§  278.  Still  further  to  trace  the  history  of  Life  Insurance 
in  England,  we  come  to  the  establishment  of  the  Amicable 
Society  for  perpetual  assurance,  the  oldest  Life  Insurance 
Company  now  in  existence.  We  quote  from  Magens,^  just 
referred  to.  "At  London  we  have  an  office  for  the  insurance 
of  lives,  at  Serjeant's- Inn,  in  Fleet  street,  of  which  Mr.  Pos- 
*  tlethwait  gives  an  account  in  the  first  volume  of  his  Univer- 
sal Dictionary  of  Commerce,  page  150.  It  was  erected  the 
25th  of  July,  1706,  by  a  charter  from  Queen  Anne,  granted 
to  the  then  Lord  Bishop  of  Oxford,  Sir  Thomas  Allen,  Bart, 
and  others,  for  incorporating  them  and  their  successors  by  the 
name  of  the  Amicable  Society  for  a  Perpetual  Assur- 
ance Office  ;  whereby  they  might  provide  for  their  wives, 
children,  and  other  relations,  &c.  And  the  chief  view  of  the 
Bishop  of  Oxford  seems  to  have  been,  to  induce  clergymen 
to  save  a  premium  out  of  their  yearly  income,  for  insuring 
their  lives ;  so  that  when  they  died  their  families  might  reco- 
ver the  sums  insured ;  which  has  proved  to  be  a  comfort  to 
many  persons.  And  this,  doubtless,  is  a  very  good  institu- 
tion." Since  then,  in  the  English  metropolis,  eighty  addi- 
tional companies  have  sprung  up,  to  several  of  which  charters 
of  incorporation  have  been  granted ;  and  for  the  regulation 
of  some  others,  private  acts  of  parliament  have  been  obtained. 
Therefore,  in  England,  the  practice  of  Life  Insurance  has,  to 
this  day,  from  a  sei^se  of  its  conveniences  and  benefits,  been 


^  Dowd.  on  Life  Ins.  p,.  10. 

3  Dowd.  on  Life  Ins.  11 ;  1  Magens  on  Ins.  84. 
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encouraged,  and  the  legality  of  it  in  that  country  has  been 
unquestioned.^ 

§  279.  Between  the  law  of  England  on  the  subject  of  Life 
Insurance,  and  the  laws  of  the  governments  of  the  nations 
on  the  continent,  there  has  been  a  great  contrast.  On  the 
continent  of  Europe,  from  an  apprehension  of  the  insecurity 
it  might  occasion,  the  practice  of  Life  Insurance  has,  until 
recently,  been  declared  illegal,  and  strictly  prohibited  by  ordi- 
nances ;  the  pretext  assigned  being,  that  it  is  beneath  the 
dignity  of  a  freeman  to  have  a  pecuniary  value  set  upon  his 
life.2  It  was  a  maxim  of  the  civil  law,  that  the  life  of  a  free- 
man was  above  all  valuation ;  liburem  corpus  cestimationem 
rum  recipit?    Chief  Justice  Parker,  of  Massachusetts,  in  giving 


1  See  Dowd.  u5.  srtp 

3  Dowd.  vh.  sup.  and  3  Kent,  Conun.  (7th  ed.)  438. 

3  See  8  Kent,  Comm.  ub  sup.  The  Edinburgh  Review,  vol.  xiy.  1826  - 
1827,  p.  482,  contains  an  article  treating  of  the  past  history,  present  state, 
and  future  prospects  of  Life  Assurance.  From  this  we  make  the  following 
extract :  "  The  practice  of  Life  Assurance  is,  as  yet,  in  a  great  degree,  con- 
fined to  England.  The  fact,  however,  is  not  to  be  traced  to  an  ignorance  of 
the  principles  among  the  continental  nations,  but  to  the  comparative  insta- 
bility of  their  institutions,  and  to  a  consequent  want  of  that  security,  which 
is  the  first  and  last  requisite  in  Life  Assurance  operations ;  —  to  the  compa- 
rative poverty  of  some  nations,  and  the  prevalence  of  a  light-hearted  incon- 
siderateness  in  others.  These  causes,  separately  or  in  combination,  have 
prevented  its  introduction  into  most  of  the  continental  nations,  and  greatly 
limited  its  operations  in  all. 

^'  It  is  a  curious  fact,  however,  that  Annuity  and  Life  Assurance  trans- 
actions employed  the  attention  of  the  scientific  on  the  continent,  at  an  earlier 
period  than  in  this  country.  The  subject,  indeed,  excited  no  inconsiderable 
interest,  and  much  research  and  ingenuity  were  expended  upon  its  culti- 
vation. So  early  as  1671,  the  well-known  Jean  de  Witt  published  a  work  in 
Holland,  entitled  De  vardye  van  de  lifrenteriy  Sfc;  and  he  appears  to  have 
been  preceded  by  Van  Hadden,  who  also  wrote  on  the  value  of  Life  Annu- 
ities. These  writers  treated  of  the  subject  upwards  of  twenty  years  before 
any  amilar  publication  was  produced  in  this  country.  M.  Struyck,  in  1 740, 
resumed  the  subject  with  much  spirit ;  and  M.  Eirseboon  succeeded  him,  in 
1748,  in  a  very  elaborate  work. 

29* 
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the  opinion  of  the  court,  in  Lord  v.  Dall,\in  reference  to  Life 
Insarances,  says,  '^  It  seems  that  these  insurances  are  not 


<'  In  France,  tho  subject  engaged  the  attention  of  MM.  D.  Farcieux,  senior 
and  junior,  St  Cryan,  and  Duvillard,  whose  publications  appeared  between 
the  years  1 746  and  1 787 ;  and  in  Germany  it  was  prosecuted  by  Euler,  Suss- 
milch,  and  Wargentin.  The  data,  however,  upon  which  all  these  writers 
proceeded  being  veiy  imperfect,  the  conclusions  which  they  attempted  to 
deduce  could  not  fail  to  be  unsatisfactory.  But  the  great  misfortune  was, 
that  their  researches  led  to  few  or  no  practical  results.  Had  the  event  been 
different,  fresh  materials  for  the  further  elucidation  of  the  science  would 
have  been  afforded,  as  well  as  the  most  effectual  stimulus  for  its  prosecution. 
As  it  was,  the  scientific'investigation  of  the  principles  not  producing  its  ex- 
pected fruits,  the  subject  ceased  at  last  to  engage  the  attention  of  the  lite- 
rati. 

**  The  only  countries  in  Europe  in  which  practical  attempts  are  made  at 
the  present  day  to  prosecute  Life  Assurances,  and  Annuity  transactions,  are 
France,  the  Netherlands,  Germany,  and  Denmark. 

*'  There  are  two  chartered  companies  established  in  France,  with  these 
objects  in  view,  namely,  La  Compagnie  d' Assurances  g^ndrales,  and  La 
Compagnie  Boyale  d' Assurances.  The  efforts  of  these  companies  to  circu- 
late a  knowledge  of  the  principles,  and  to  explain  the  great  advantages  to  be 
derived  from  the  general  adoption  of  the  practice,  have  been  most  zealous, 
most  persevering,  —  and  most  unsuccessfuL  They  have  profusely  distri- 
buted proposals,  rates,  and  expositions,  but  all  in  vain.  From  many  of  the 
principal  towns  they  have  been  forced  to  withdraw  thdr  agencies,  on  account 
of  a  total  want  of  success;  and  great  apathy  continues  to  be  manifested  on 
the  subject,  both  at  Paris  and  in  the  provinces.  The  fact  is  the  more  remark- 
able, as  the  companies  which  have  pressed  this  boon  upon  the  French  peo- 
ple are  understood  to  be  of  great  respectability ;  and  the  terms  at  which  they 
offer  to  effect  assurances  are  moderate, — not  higher,  indeed,  than  the  ave- 
rage rates  charged  by  similar  institutions  in  this  country,  —  while  considera- 
ble doubts  may  be  entertained,  whether  the  duration  of  life  is  as  great  in 
France  as  in  England. 

"  The  French  companies  made  a  conunendable  attempt  to  introduce  the 
practice  of  Life  Assurance  into  Italy.  It  may  be  supposed,  that  the  present 
character  of  the  Italians,  deteriorated,  as  it  has  been  for  so  long  a  period,  bj 
the  oppressions  of  despotic  governments,  littie  disposes  them  to  sacrifice  any 
share  of  their  present  enjoyments  and  personal  comforts,  for  the  sake  of 

I  Lord  V.  Dall,  12  Mass.  B.  B.  115. 
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favored  in  any  of  the  commercial  nations  of  Europe,  except 
England ;  several  of  them  having  expressly  forbidden  them, 


'securing  future  benefits  to  others.  The  attempt,  we  believe,  has  wholl7 
fidled  ;  and  a  similar  effort  in  Switzerland  has  met  with  a  similar  fate.  It  is 
presumed  the  Swiss,  never  famed  for  riches,  are  not  encumbered  with  any 
superfluous  wealth  at  the  present  day.  Annuity  transactions,  however, 
under  the  appellation  of  VUaligioj  are  represented  to  be  in  common  use  in 
Milan.  They  have  ^had  their  origin  independently  of  the  French  com- 
panies, and  are  maintuned  without  any  connection  with,  or  support  from 
them. 

■ 

"  Three  Life  Assurance  Societies  have  been  recently  established  in  the 
Netherlands,  and  the  government  deem  the  practice  either  so  sacred,  or  so 
profitable,  that  an  ordinance  has  issued  strictly  prohibiting  any  foreign  com- 
pany from  entering  the  field,  or  competing  with  these  native  societies.  They 
transact  business,  however,  on  so  limited  a  scale,  that  not  above  8,0002.  ster- 
ling, under  the  most  favorable  circumstances,  can  be  insured  on  one  risk  with 
the  whole  of  them.  Their  premiums  are  higher  than  those  of  the  French 
companies,  but  not  considerably  so;  and  although  litdo  has  as  yet  been 
done,  recent  appearances  afibrd  reason  to  think,  that  the  frugal  Hollanders 
and  the  industrious  Flemings  will,  ere  long,  resort  generally  to  a  practice 
which  is  certainly  much  -  more  congenial  to  their  tastes  and  habits,  than  to 
the  character  and  feelings  of  their  lively  neighbors. 

"  One  small  society  established  at  Elberfield,  in  the  Duchy  of  Berg,  is  the 
only  institution  of  this  kind  to  be  found  in  (jermany,  including  Austria  and 
Prussia.  It  does  not  transact  bunness  on  an  eztenuve  scale,  but  there  is 
evidently  a  stronger  disposition  in  favor  of  the  practice  among  the  States  of 
the  Germanic  Union,  than  in  any  other  part  of  Europe,  —  a  fact  which 
might  have  been  anticipated  from  the  character  and  dispositions  of  the  peo- 
ple. The  principal  hindrance  at  present  to  the  extension  of  the  system  in 
Germany,  seems  to  arise  from  the  want  of  a  society,  fonned  on  a  scale  so 
extensive,  and  a  basis  so  solid,  as  to  attract  the  notice,  and  conmiand  the 
confidence  of  the  various  States.  In  the  absence  of  such  an  institution, 
recourse  is  had  in  many  places  to  the  Alliance  Assurance  Company,  which 
has  established  agencies  in  many  of  the  principal  cities,  and  in  which  confi- 
dence is  reposed ;  partly,  it  may  be,  on  account  of  the  large  capital  invested 
in  the  undertaking,  but  chiefly  from  the  names  of  some  of  its  principal  sup- 
porters being  universally  known  in  the  mercantile  world. 

^  Several  small  Life  Assurance  institutions  exist  in  Denmark,  but  they 
appear  to  do  positively  nothing,  while,  as  in  the  Netherlands,  an  ordinance 
exists  prohibiting  foreign  societies  from  trenching  upon  their  never  exer- 
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for  what  reason,  however,  does  not  appear ;  unless  the  reason 
given  in  France  is  the  prevailing  one,  namely,  *  that  it  is  in- 
decorous to  set  a  price  upon  the  life  of  a  man,  and  especially 
a/reeman,  which  is  above  all  price ! '  It  is  not  a  little  singu-. 
lar,  that  such  a  reason  should  be  advanced  for  prohibiting 
these  policies  in  France,  where  freedom  has  never  been 
known  to  exist,  and  that  it  should  never  have  been  thought 
of  in  England,  which  for  several  centuries  has  been  the  coun- 
try of  established  and  regulated  liberty."  In  Grenoa  insur- 
ance was  forbidden  on  the  lives  of  persons  at  the  head  of  the 
government.^ 

§  280.  The  practice  of  Life  Insurance  has  been  introduced 
into  the  United  States,  and  has  for  some  time  been  attracting 
attention,  and  now  commands  confidence  in  our  principal 
cities.2  Indeed,  the  United  States  oflFer,  in  many  respects,  a 
large  field  for  the  practice  of  insurance  upon  lives.^  Still,  it 
was  made  a  question,  in  the  argument,  in  a  case  in  the 
Supreme  Court  of  Massachusetts,  in  the  year  1815,  whether 


cised  rights ;  —  a  folly  from  which  the  patriotic  rulers  of  Denmark  and  Hol- 
land ought  to  escape  with  all  convenient  speed. 

**  Upon  the  whole,  it  seems  very  problematical,  whether  continental  Europe 
is  destined  at  the  present  era  of  its  history,  to  enjoy  extensively  the  substan- 
tial blessings  afforded  by  the  practice  of  Life  Assurance.  It  is  not  likely 
that  the  apathy  of  the  French,  with  reference  to  these  subjects,  should  be 
removed  for  some  generations ;  and  although,  in  northern  Europe,  where 
the  disposition  to  encourage  such  institutions  is  much  greater,  establishments 
of  the  necessary  solidity  might  arise  in  a  much  shorter  period,  the  occur- 
rences of  a  general  war,  against  which,  unhappily,  we  have  no  security, 
would  probably  interfere  materially  with  their  progress,  if  its  convulsions 
did  not  utterly  overwhelm  them." 

1  As  upon  the  life  of  the  Pope,  or  upon  the  life  of  the  Emperor,  or  upon 
the  lives  of  kings,  cardinals,  dukes,  princes,  bishops,  or  other  eminent  per* 
sons,  spiritual  or  temporal.    1  Magens,  33,  and  2  Ibid.  67. 

2  Kent,  Comm.  439,  7th  edit 

3  See  Edinburgh  Review  for  March,  1827,  p.  490. 
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a  policy  of  insurance  upon  a  life  was  a  contract  that  could  be 
enforced ;  the  law  of  England,  applicable  to  such  contracts, 
as  it  was  suggested,  never  having  been  adopted  and  practised 
upon  in  this  country.    But  the  Court,  by  Parker,  Ch.  J.,  said,  . 

"It is  true  that  no  precedent  has  been  produced  from' our 
own  records  of  an  action  upon  a  policy  of  this  nature.  But 
whether  this  has  happened  from  the  infrequency  of  disputes 
which  have  arisen,  it  being  a  subject  of  much  less  doubt  and 
difficulty  than  marine  insurances ;  or  from  the  infrequency  of 
such  contracts,  it  is  not  possible  for  us  to  decide.  By  the 
common  principles  of  law,  however,  all  contracts  fairly  made, 
upon  a  valuable  consideration,  which  infringe  no  law,  and 
are  not  repugnant  to  the  general  policy  of  the  laws,  or  to 
good  morals,  are  valid,  and  may  be  enforced,  or  damages 
recovered  for  the  breach  of  them."  ^  At  a  considerable  later 
period,  say  the  Supreme  Court  of  Massachusetts,  by  Fletcher, 
J.,  "  it  was  formerly  held  to  be  unlawful,  and  was  forbidden 
in  some  foreign  countries  by  peurticular  enactments,  as  being 
repugnant  to  good  morals,  and  opening  a  door  to  abuses. 
But  a  very  different  view  is  taken  of  the  subject  at  the  pre- 
sent time.  Life  Insurance  has  now  become  a  very  common 
and  a  very  extensive  business,  and  is  regarded  as  highly 
beneficial  to  the  community."  ^ 

§  381.  4thly.  According  to  the  judicial  views  entertained 
in  England,  and  in  America,  it  appears  that  the  contract  of 
Life  Insurance  is  one  fairly  made ;  the  premium  is  a  suffi- 
cient consideration ;  and  there  is  nothing  on  the  face  of  it 
which  leads  to  the  violation  of  the  law,  nor  any  thing  objec- 
tionable on  the  score  of  public  morals.^  As  the  same  gene- 
ral principles  that  are  applicable  to  Fire  Insurance,  (of  which 
we  have  treated,)  are  applicable  to  Life  Insurance,  in  treat- 


1  Lord  V.  Dall,  12  Mass.  R.  115. 

3  Yose  V.  Eagle  Life  and  Health  Ins.  Co.  6  Cash.  (Mass.)  R.  42. 

3  Lord  V.  Dall,  12  Mass.  R.  115. 
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ing  of  the  latter,  it  will  avoid  tautology,  and  repetition  to 
refer  the  reader  back  to  the  former  portion  of  the  work.  It 
is  only  necessary  to  give  an  exposition  of  the  law  which  may 
be  considered,  to  any  extent,  peculiar  to  Life  Insurance.^ 

§  282.  Much  care  has  been  usually  taken  by  insurance  offi- 
ces in  England,  to  ascertain  the  real  state  of  health  of  every 
individual  on  whose  life  an  insurance  may  be  proposed,  as 
also  to  avoid  ignorance  of  any  particular  risk  attending  the 
life  of  the  party,  —  a  knowledge  of  which  might,  perhaps, 
form  an  ingredient  in  the  contract  between  the  insurer  and 
the  assured,  and  determine  the  former  either  to  reject  the  pro- 
posal for  the  insurance,  or  enhance  the  rate  of  premium  to 
be  paid,  considerably  beyond  the  ordinary  rate.^  The  usual 
mode  in  England,  (and  it  is  presumed  that  the  practice  is 
not  essentially  different  in  this  country)  of  proceeding  to 
effect  insurance  upon  a  life,  is  as  follows:'  —  The  party 
wishing  to  insure  procures  at  the  office  a  printed  form  oipro* 
posaly  which  is  to  be  filled  up  by  him.  This  form  in  general 
contains  the  following  queries,  or  to  some  such  purport  or 
effect,  the  answers  to  which  are  to  be  written  upon  the  ad- 
joining blanks.  1.  Name,  residence,  profession,  business,  or 
occupation  of  the  person  on  whose  behalf  the  assurance  is 
proposed.  2.  Name,  residence,  and  profession,  business,  or 
occupation,  of  the  person  whose  life  is  proposed  to  be  assured. 
3.  Place  and  date  of  birth.  4.  Age  next  birthday.  5.  Has 
the  party  to  be  insured  resided  abroad,  and  if  so,  where,  and 
for  what  period  ?  6.  Is  the  party  employed  in  military  or 
naval  service  ?  7.  Has  the  party  had  the  small  pox  or  cow 
pox  ?  8.  Has  the  party  had  the  gout  ?  9.  Is  the  party 
whose  life  is  to  be  assured,  afflicted  with  rupture,  fits,  con- 


^  Smith  Mer.  Law,  467 ;  1  Phil,  on  los.  3d  edit  856  ;  2  Greenl.  Ev.  409. 
9  Blaney  on  Life  Ins.  89. 

3  From  Ellis,  on  Fire  and  Life  Ins.  100 ;  and  see  1  Beck.  Med.  Jurisp. 
ch.  xii. 
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volaionSf  asthma,  insanity,  or  spitting  of  blood,  or  any  other  dis- 
order tending  to  shorten  life,  and  what  ?  10.  Name  and  resi- 
dence of  the  person's  usual  medical  attendant,  to  be  referred 
to  for  information  as  to  present  and  general  state  of  health. 
11.  Name  of  an  intimate  friend,  to  be  refened  to  for  similar 
information.  12.  Sum  to  be  insured.  13.  Term  for  which 
the  assurance  is  required.  14.  Will  the  party  attend  person- 
ally at  the  office  after  this  proposal,  filled  up,  has  been  sent 
in  ?  The  office  send  printed  queries  to  the  usual  medical 
attendant  and  the  intimate  friend  mentioned  in  the  proposal, 
relative  to  the  habits  of  life  as  to  temperance,  and  the  state 
of  health  of  the  party  to  be  insured,  and  these  are  .usually  to 
the  following  effect. 

§  283.  It  is  said  by  Blaney,  that  it  cannot  be  too  strongly 
recommended  to  persons  wishing  to  effect  insurance,  either 
on  their  own  lives  or  the  lives  of  other  persons,  in  any  office, 
to  refer  the  office  to  medical  men^  who,  by  their  previous 
knowledge  and  acquaintance  of  the  state  of  health  and  con- 
stitution of  the  party,  as  also  by  an  examination  of  the  latter 
at  the  time  the  insurance  is  proposed,  can  certify  their  healths 
to  be  good.^  To  the  Medical  Man :  Whether  he  is  in  the 
habit  of  seeing  the  party  frequently  ?  Whether  he  attends 
him  professionally  ?  When  he  was  last  ill  ?  What  was  his 
indisposition  ?  Whether  he  has,  to  the  knowledge  of  the 
medical  man,  been  affected  with  any  illness  of  such  a  nature 
as  still  to  influence  his  general  health,  or  has  experienced  any 
wound,  hurt,  or  other  accident  ?  Whether  he  is  now  in  per- 
fect health  ?  Whether  he  is  or  has  been  affected  with  spit- 
ting of  blood,  asthma,  fits,  insanity,  gout,  or  rupture  ?  Is  he 
subject  to  any  affection  of  the  head,  lungs,  heart,  or  viscera  ? 
Is  he  temperate  in  his  habits  of  life  ?  Do  you  know  of  any 
circumstance  in  his  business  or  habits  of  living  which  may 
be  considered  as  tending  to  impair  his  health  or  shorten  his 


^  Blane7  on  Life  Ins.  45. 
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life  ?  Queries  much  to  the  same  effect  are  usaally  sent  to 
the  intimate  friend  referred  to  by  the  party.  K  the  answers 
to  these  inquiries  are  satisfactory,  the  office  then  proceeds  to 
make  out  and  execute  the  policy,  the  party  proposing  the  in- 
insurance  having  first  signed  a  declaration  or  statement  reca- 
pitulating the  answers  to  the  queries  in  the  printed  proposal 
relating  to  the  age  of  the  party  to  be  insured,  and  the  state 
of  his  health,  and  also  that  he  thereby  agrees  that  such  decla- 
ration shall  be  the  basis  of  the  contract  between  himself  and 
the  company.  This  declaration  is  usually  recited  in  the  body 
of  the  policy ;  and  the  policy  in  a  succeeding  part  provides, 
that  in  case  any  untrue  aUegaiion  be  contained  in  declaration 
or  statement  delivered  in  to  the  office  of  the  company,  on  be- 
half of  the  said  assured,  or  if  it  should  be  proved  that'  the 
referees  have  knowingly  given  faise  testimonials^  then  the 
policy  of  insurance  shall  be  void,  and  all  premiums  and 
moneys  paid  thereunder  shall  be  forfeited  to  the  company. 

§  284.  The  form  of  a  policy  is  generally  as  follows : —  It  is 
a  deed-poll,  executed  by  a  certain  number  of  directors  of  the 
office,  and  begins  by  reciting  that  the  party  has  proposed  to 
effect  an  assurance  in  the  sum  of  upon  the  life  of 

for  the  term  of  life,  (or  for  a  shorter  term,)  and 
has  caused  to  be  delivered  to  the  company  the  declaration 
(before-mentioned)  which  is  shortly  recited,  and  which  is 
stated  to  be  the  basis  of  the  contract ;  that  the  party  has 
paid  the  sum  of  as  the  consideration  for  the  assur- 

ance of  the  said  sum  of  for  a  year,  commencing  on 

day  and  terminating  on  day.     It  is  then 

vritnessed  that  the  subscribing  directors  of  the  company  agree, 
that  in  case  the  assured  shall  die  within  the  term  of  a  year ; 
or  if  the  said  assured  shall,  in  the  event  of  his  living  beyond 
the  term  of  a  year,  pay  or  cause  to  be  paid,  during  his  life,  the 
like  annual  premium  of  on  or  before  the 

day  of  in  every  subsequept  year,  the  funds  and  pro- 

perty of  the  company  shall  be  subject  and  liable  to  pay  and 
satisfy  to  the  assurer,  bis  executors,  administrators,  or  assigns, 
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within  three  calendar  months  next  after  proof  shall  have  been 
given,  to  the  satisfaction  of  the  directors  of  the  said  com- 
pany, of  the  death  of  the  assured,  the  full  sum  of 
together  with  such  further  sums  (if  any)  as  shall  have  been 
assigned  to  or  in  respect  of  this  policy,  as  or  by  way  of  bonus 
to  the  sum  thereby  assured.  The  policy  usually  contains 
indorsements  to  the  following  effect :  ^  That  policies  will  not 
be  considered  to  be  in  force  beyond  thirty  days  after  the  ex- 
piration of  the  year,  unless  the  premium  then  due  shall  have 
been  paid  to  the  company ;  but  should  proof  be  given,  to  the 
satisfaction  of  the  directors,  that  the  party  or  parties  whose 
life  or  lives  have  been  assured,  continue  in  good  health,  the 
policies  may  be  revived  at  any  period  within  six  months,  on 
the  payment  of  a  specified  fine,  to  be  fixed  by  the  directors, 
or  even  within  a  longer  period,  as  twelve  or  thirteen  months, 
on  the  payment  of  such  a  fine  as  the  directors  may  think 
reasonable.  Restrictions  are  made  as  to  going  beyond  the 
limits  of  Europe,  except  under  specified  circumstances.  That 
assurances  made  by  persons  on  their  own  liveSy  will  become 
void  if  they  die  by  duellings  by  their  own  hands^  or  by  the 
hands  of  justice.  The  directors,  however,  may  in  such  cases 
make  such  allowances  as  they  may  think  reasonable. 

§  285.  The  American  policies  on  lives  are  said  to  contain 
a  condition,  when  relating  to  the  lives  of  persons  in  the  north- 
ern States,  that  the  policy  is  to  be  void  if  the  assured  should 
die  upon  the  high  seas  or  the  great  lakes ;  or  shall,  without 
the  previous  consent  of  the  company,  pass  beyond  the  settled 
limits  of  the  United  States,  and  of  the  British  provinces  of 
the  two  Canadas,  Nova  Scotia,  and  New  Brunswick,  or  south 
of  the  States  of  Virginia  and  Kentucky ;  and  they  all  contain 
the  like  condition  or  exception,  if  the  assured  enter  into  the 


1  See  the  Policy  of  the  Crown  Life  Assurance  Company,  in  the  Appen- 
dix pp.  xl. 
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military  or  naval  service ;  or  in  case  he  should  die  by  suicide, 
or  in  a  duel,  or  by  the  hands  of  justice.^ 

§  286.  Sometimes  a  question  arises  as  to  the  time  when 
death  happened ;  where  a  party  has  sailed  on  a  voyage,  and 
the  ship  has  been  presumed  to  have  been  lost ;  and  this  is  a 
question  for  the  jury.  A  verdict  was  returned  for  the  plain- 
tiffs, in  an  action  to  recover  from  the  underwriters  the  sum 
underwritten  on  the  life  of  L.  M.,  from  the  30th  January, 
1777,  to  the  30th  January,  1778 ;  the  evidence  being,  that, 
about  the  28th  November,  1777,  L.  M.  sailed  from  the  Cape 
of  Good  Hope,  in  the  Swallow,  sloop  of  war.  Several  cap- 
tains of  vessels,  who  had  sailed  the  same  day,  believed  that 
the  Swallow  must  have  been  as  forward  on  the  voyage  as 
their  ships,  on  the  13th  or  14th  January,  1778,  the  period  of 
a  violent  storm ;  the  Swallow  was  much  smaller  than  their 
vessels,  which  with  difficulty  weathered  the  storm.^ 

§  287.  When  the  term  of  a  Life  Insurance  exceeds  one 
year,  its  whole  value  is  hardly  ever  paid  down  at  the  time 
that  the  contract  is  entered  into ;  but  in  the  policy,  an  equiva- 
lent annual  premium  is  stipulated  for,  payable  at  the  com- 
mencement of  each  year  during  the  term,  but  subject  to  failure 
with  the  life  or  lives  insured.  When  the  value  of  an  insur- 
ance  on  any  life  or  lives  is  mentioned,  the  single  premium^ 
that  is,  the  total  value  of  the  insurance,  in  present  money,  is 
always  to  be  understood ;  when  the  annual  premium  is  in- 
tended, it  will  always  be  so  expressed.^ 

§  288.  By  the  express  terms  of  all  contracts  of  Life  Insur- 
ance, the  entire  or  full  sum  insured  must  be  paid  upon  the 


1  3  Kent,  Comm.  369. 

9  Beaumont  on  Fire  and  Life  Insnrancey47. 

9  1  Milne  on  Annuities  and  Aflsurances  on  Lives,  164;  3  Kent,  Conun., 
7Ui  ed.  444. 
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happening  of  one  single  event,  namely,  ^'the  death  of  the 
party;"  so  that  there  is  no  distinction  in  this  sort  of  policy 
between  total  and  partial  loss,  as  in  the  case  of  marine  insur- 
ance. Thus,  where  the  insurance  is  for  the  whole  of  life,  and 
the  party  assured  dies,  the  whole  sum  for  which  the  insur- 
ance was  effected  will  be  paid  to  his  representatives,  the 
extent  of  injury  the  assured  meant  to  be  protected  against 
by  his  insurance  having  happened ;  the  loss,  therefore,  must 
necessarily  be  a  total  one,  and  never  can  be  partial,  except  in 
cases  where  a  creditor  insures  the  life  of  his  debtor,  and  dur- 
ing the  continuance  of  such  insOrance,  receives  part  of  the 
debt.i 


I  Blaney  on  Life  Ins.  67 ;  Park  on  Ins.  57. 


852  LAW  07  LIFE  INSURANCE.  [CH«  XUL. 


CHAPTER  XIIL 

DEATH  BT  THE  HANDS  OF  JUSTICE  AND  BT  SUICIDE. 

§  289.  First,  as  to  the  restriction  which  has  been  men- 
tioned as  being  inserted  in  policies  against  death  by  the 
^^  hands  of  justice ^^  the  questio'n  has  arisen,  whether,  where  a 
person  insured  his  life,  and  afterwards  suffered  death  by  the 
hands  of  justice,  the  policy  was  thereby  avoided..  The  Mas- 
ter of  the  Rolls,  (Sir  John  Leach,)  held,  that  it  was  not 
avoided ;  but  afterwards,  upon  appeal  to  the  House  of  Lords, 
that  decision  was  reversed,  it  being  considered  contrary  to 
the  policy  of  the  law,  and  as  holding  out  an  encouragement 
to  the  commission  of  crime,  that  the  representatives  of  a 
party  should  be  enabled  to  recover  upon  a  policy  in  case  of  a 
death  consequent  upon  the  party's  own  act  By  the  policy 
of  insurance,^  which,  on  the  11th  of  January,  1816,  H.  Faun- 
tleroy  effected  on  his  life,  with  the  Amicable  Society,  it  was 
witnessed,  that  he,  Fauntleroy,  was  admitted  a  member  of 
the  society ;  and  the  corporation  bound  themselves  and  their 
successors  to  pay  to  his  executors,  administrators,  or  assigns, 
such  a  proportion  of  the  joint  stock  or  fund  as  on  his  death 
should  become  due,  according  to  the  society's  charter  and 
by-laws.  In  October,  1824,  Fauntleroy  was  declared  a  bank- 
rupt, shortly  after  he  was  convicted  of  forgery,  and  on  the 
20th  of  November  he  was  executed,  pursuant  to  his  sentence. 
The  premiums  had  been  duly  paid  up  to  the  time  of  his 
death.  By  the  sixth  by-law,  the  policy  was  to  be  vitiated  in 
certain  cases  therein  mentioned,  which  are  common  to  most 
insurance  offices,  but  the  above-named  event,  of  dying  by  the 


I  Holland  v.  Disney,  8  Rufs.  Cb.  R.  851 ;  4  Bligh,  194,  N.  S. 
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hands  of  justice^  by  their  own  hands,  or  by  duelling,  was  not 
inserted.  The  bill  was  filed  by  the  assignees  of  Fauntleroy, 
praying,  that  an  assignment  of  the  policy,  which  had  been 
made  in  1819,  might  be  declared  to  be  void,  and  that  the 
Amicable  Society  might  be  decreed  to  pay  to  the  plaintiffs 
what  was  due  on  the  insurance.  The  question  argued  was 
between  the  plaintiff  and  the  Amicable  Society,  who  con- 
tended that  because  Fauntleroy  had  perished  by  the  hands  of 
justice,  no  person  could  make  any  claim  against  them  under 
the  policy  of  insurance.  By  the  Master  of  the  Rolls:  — 
"When  the  policy  does  not  provide  that  the  obligation  to 
pay  shall  determine,  if  the  event  insured  against  shall  happen 
in  a  certain  specified  manner,  then,  if  the  event  do  happen  in 
that  manner,  the  obligation  to  pay  shall  not  determine  merely 
because  the  conduct  of  the  party  insured  produced  the  event, 
even  though  such  conduct  was  an  offence  against  the  crimi- 
nal law  of  the  country.  To  avoid  the  obligation  to  •pay,  the 
act  of  the  party  insured,  which  produced  the  event,  must  be 
done  fraudulentiy,  for  the  very  purpose  of  producing  the 
event  Decree  for  the  plaintiff."  But  this  decision,  for  the 
reason  above  stated,  was  afterwards  reversed  upon  appeal  to 
the  House  of  Lords.^ 

§  290.  Secondly,  in  regard  to  suidde^  which,  as  has  been 
mentioned,  is  made  an  exception  in  a  policy  of  Life  Insur- 
ance: The  word  "suicide"  is  of  modern  origin;  it  does  not 
occur  in  the  Bible,  or  in  any  English  author  before  the  reign 
of  Charles  II.;  probably  not  till  after  the  reign  of  Ajine.^ 
The  death  certainly  cannot  be  said  to  have  been  occasioned 
by  any  fraudulent  act  of  the  assured,  it  usually  originating 


1  4  Bligli,  R.  194,  new  series. 

9  Per  C.  B.  Pollock,  in  Clift  v,  Schwabe,  3  Mann.,  Granger  &  Scott,  R.,  on 
p.  472.  The  attention  of  the  reader  is  particularl7  invited  to  the  opinion  of 
the  learned  judge  just  named,  in  which  he  is  elaborate  in  explaining  what  is 
meant  b7  <<  suicide,^  and  he  cites  authorities  both  lay  and  legal 

SO* 
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from  causes  adverse  to  that  of  any  design  to  impose  upon 
the  underwriters;  as,  for  instance,  aberration  of  mind,  pro- 
duced, perhaps,  by  losses  in  business,  domestic  calamitiesi 
etc.,  and  as  the  occurrence  of  such  cases  often  involves  fami- 
lies in  pecuniary  distress,  it  has  been  considered  just  and 
honorable  for  underwriters,  in  such  cases,  to  return  at  least 
the  whole  amount  of  the  premiums  paid ;  in  which  case  they 
would  be  amply  remunerated  for  trouble  by  the  profits  aris- 
ing from  such  premiums.  Such  is  the  view  taken  by  an 
author  who  has  given  special  attention  to  the  subject  of  Life 
Insurance;^  and  he  says,  that  <^in  the  Court  of  Exchequer 
an  action  was  brought  to  recover  the  amount  of  a  policy  of 
assurance,  the  payment  of  which  was  resisted,  under  the  plea 
that  the  assured  had  committed  suicide ;  but  the  jury  marked 
their  displeasure  of  the  defence  by  giving  a  verdict  for  the 
plaintiffs."  » 

§  291.  But  what  does  a  provision  in  a  life  policy  import, 
which  is,  that  such  policy  is  to  be  void  in  case  the  assured 
shall  ^^die  by  his  own  handP  Does  it  import  a  death  by  suu 
cidcj  which  is  an  act  of  criminal  self-destruction  ?  This  ques- 
tion came  before  the  Supreme  Court  of  the  State  of  New 
York,  in  the  case  of  Brested  v.  Farmers'  Loan  and  Trust 
Company.^  The  declaration  was  on  a  policy  of  insurance 
upon  the  life  of  H.  C,  the  plaintiff's  intestate ;  and  the  instru- 
ment contained  a  clause  providing  that,  in  case  the  assured 
should  die  upon  the  seas,  &c.,  or  by  his  oum  handy  or  in 
consequence  of  a  duel,  or  by  the  hands  of  justice,  &c.,  the 
policy  should  be  void.  The  plea  of  the  defendants  was,  that 
H.  C.  committed  suicide  by  drowning  himself  in  the  Hudson 
river ;  to  which  was  the  replication,  that  when  the  assured 
drowned  himself,  he  was  of  unsound  mind  and  wholly  uncon- 


1  Blaney  on  Life  Assurance,  70,  71,  (London,  18S7.) 

3  And  see  1  Beck,  Med.  Jurisp.  688. 

3  Brested  ».  Farmers'  Loan  and  Trust  Co.  4  Hill,  (N.  Y.)  R.  78. 
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scums  of  the  act  By  the  coart,  Nelson,  C.  J. :  <'  The  ques- 
tion arising  upon  the  demurrer  is,  whether  Comfort's  self- 
destruction  in  a  fit  of  insanity  can  be  deemed  a  death  by  his 
own  hand,  within  the  meaning  of  the  policy.  I  am  of  opinion 
that  it  cannot.  Since  the  argument  of  the  case,  I  have  exa- 
mined many  precedents  of  life  policies  used  by  the  different 
insurance  companies,  and  am  entirely  satisfied  that  the  words 
in  the  policy  in  question  import  a  death  by  suicide.  Provisos 
declaring  the  policy  to  be  void,  in  case  the  insured  commit 
suicide^  or  die  by  his  own  hand,  are  used  indiscriminately  by 
different  insurance  companies  as  expressing  the  same  idea ; 
and  so  they  are  evidently  understood  by  the  writers  upon 
this  branch  of  the  law.  The  policies  of  the  <  Society  for 
Equitable  Assurances  upon  Lives,'  and  of  the  '  Crown  Life 
Assurance  Company,'  contain  the  same  form  of  expression 
as  that  employed  in  the  policy  in  question ;  and  Mr.  Ellis  ^ 
refers  to  the  phraseology  as  importing  the  usual  condition  to 
be  found  in  all  policies,  though  a  majority  of  them  probably 
use  the  word  suicide?  That  word  is  used  in  the  policies 
issued  by*  the  following  companies,  namely,  the  *  Royal  Ex- 
change and  London  Assurance,'  the  *  Westminster  Society,' 
the  <  Equitable  Assurance,'  the  *  Pelican  Life  Insurance,'  ^ 
and  the  <  San  Life  Assurance;'^  and  it  is  said  by  the  Ame- 
rican editor  of  the  book  last  cited,  (page  95,  note,)  that  the 
policies  issued  in  this  country  contain  the  same  phraseology.^ 
Mr.  Selwyn  mentions  several  of  the  insurance  companies 
above  named,  and  others,  including  those  whose  policies 
contain  ^he  same  words  as  the  one  in  question,  and  speaks  of 
the  proviso  as  meaning,  in  all  cases,  an  act  of  suicide.^     The 


I  Ellis  on  Fire  and  Life  Ins.  2S0,  284. 
« Ibid.  102. 

3  Marsh,  on  Ins.  780. 

4  2  McCull.  Com.  Diet.  93,  94,  (Amer.  ed.) 
^  See  also  8  Kent,  Comm.  869. 

•  2  Selw.  N.  P.  by  Wheaton,  788  to  790,  (Amer.  ed.  of  1828) ;  see  also 
Smith's  Merc.  Law,  256. 
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connection  in  which  the  worda  stand  in  the  policy,  would 
seem  to  indicate  that  they  were  intended  to  express  a  crimi- 
nal act  of  self-destruction ;  as  they  are  found  in  conjunction 
with  the  provision  relating  to  the  termination  of  the  life 
of  the  insured  in  a  duel,  or  by  his  execution  as  a  criminaL 
This  association  may  well  characterize  and  aid  in  determining 
the  somewhat  indefinite  and  equivocal  import  of  the  phrase. 
Speaking  legally,  also,  (and  the  policy  should  be  subjected  to 
this  test,)  self-destruction  by  a  fellow-being  bereft  of  reason, 
can  with  no  more  propriety  be  ascribed  to  the  act  of  his  oum 
handy  than  to  the  deadly  instrument  that  may  have  been  used 
for  the  purpose.  The  drowning  of  Comfort  was  no  more  his 
actf  in  the  sense  of  the  law,  than  if  he  had  been  impelled  by 
irresistible  physical  power;  nor  is  there  any  greater  reason 
for  exempting  the  company  from  the  risk  assumed  in  the 
policy,  than  if  his  death  had  been  occasioned  by  such  means. 
Ck>n8truing  these  words,  therefore,  according  to  their  true, 
and,  as  I  apprehend,  universally  received  meaning  among 
insurance  offices,  there  can  be  no  doubt  that  the  termination 
of  Comfort's  life  was  not  within  the  saving  clause  of  the 
policy.  Suicide  involves  the  deliberate  termination  of  one's 
existence,  while  in  the  possession  and  enjoyment  of  his  men- 
tal faculties.  Self-slaughter,  by  an  insane  man  or  a  lunatic,  is 
not  an  act  of  suicide  within  the  meaning  of  the  law.^  I  am 
of  opinion,  therefore,  that  the  plaintifis  are  entitled  to  judg- 
ment on  the  demurrer."  * 


1  4  Bl.  Comm.  889 ;  1  Hale's  PL  C.  411,  412. 

3  The  defendants  in  this  case  appealed, — New  York  Court  of  Appeals, 
June  Term,  1853, — where  it  was  held,  that  the  replication,  that,  at  the  time 
the  deceased  so  committed,  &c.,  he  was  of  unsound  mind,  and  wholly  vncon- 
scious  of  the  act,  was  held  to  be  good.  In  giving  judgment,  WiUard,  J.,  said, 
l-.«It  is  competent,  no  doubt,  for  the  insurer  so  to  frame  his  policy,  as  to 
exclude  him  fiom  liability  for  a  death  occasioned  by  a  fit  of  insanity;  the 
parties  have  not  done  so  in  the  present  case."  The  Tote  of  the  Court  stood 
thus:  For  affirmation,  —  Ruggles,  C.  J.,  Williard,  Morse,  Mason,  Taggart 
For  reversal,  —  Gardner,  Jewett,  Johnson. 
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§  292.  A  very  important  case  was  tried  in  the  English 
Court  of  Common  Pleas,  at  the  Easter  term,  1843,  a  decision 
in  which  depended  upon  a  proviso  (inter  alia)  in  a  life  policy 
of  insurance, — that  in  case  <<the  assured  should  ^die  by  his 
own  hands  J  or  by  the  hands  of  justice,  or  in  consequence  of  a 
duel,"  the  policy  should  be  void.^  The  assured,  it  appeared, 
threw  himself  into  the  river  Thames,  and  was  drowned. 
Upon  an  issue  whether  the  assured  died  <<  by  his  own  hands," 
the  jury  found  that  he  "  voluntarily  threw  himself  into  the 
water,  knowing  at  the  time  that  he  should  thereby  destroy 
his  life,  and  intending  thereby  to  do  so ;  but  at  the  time  of 
committing  the  act,  he  was  not  capable  of  judging  between 
right  and  wrong."  The  decision  (which  was  not  a  unani* 
mous  one)  was,  that  the  policy  was  avoided,  as  the  proviso 
included  all  acts  of  voluntary  self-destruction,  and  was  not 
limited  by  the  accompanying^  provisos  to  acts  of  feloniotts 
suicide.  Of  this  opinion  were  M aule,  Ersrinb,  and  Colt* 
MAN,  Judges ;  it  appearing  to  them,  as  expressed  by  the  for- 
mer judge,  ^<  That  the  fair  inference  to  be  drawn  from  the 
nature  of  the  contract  would  be,  that  the  parties  intended 
to  include  aU  wilful  acts  of  self-destruction,  whatever  might 
be  the  moral  responsibility  of  the  assured  at  the  time :  for 
although  the  probable  results  of  bodily  disease  produced  by 
physical  means,  may  be  the  fair  subjects  of  calculation,  the 
consequences  of  mental  disorder,  whether  produced  by  bodily 
disease,  by  external  circumstances,  or  by  corrupted  principle, 
are  equally  beyond  the  reach  of  any  reasonable  estimate. 
And  reasons  might  be  suggested  why  those  who  have  the 
direction  of  insurance  offices  should  not  choose  to  undertake 
the  risk  of  such  consequences,  even  in  cases  of  clear  and  un- 
doubted insanity.  It  is  well  known,  that  the  conduct  of 
insane  patients  is,  in  some  degree,  under  the  control  of  their 
hopes  and  fears,  and  that  especially  their  affection  for  others 


1  Borradale  v.  Hunter,  5  Mann.  &  Grang.  R.  639 ;  S.  C.  5  Scott,  New  Re- 
ports, 418. 
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often  exercises  a  sway  over  their  minds,  where  fear  of  death 
or  of  personal  suffering  might  have  no  infilaence :  and  insur- 
ers might  well  desire  not  to  part  with  this  restraint  upon  the 
mind  and  conduct  of  the  assured,  nor  to  release  from  all 
pecuniary  interest  in  the  continuance  of  the  life  of  the  assured, 
those  on  whose  watchfulness  its  preservation  might  depend ; 
and  they  might,  further,  most  reasonably  desire  to  exclude 
from  all  questions,  between  themselves  and  the  representa- 
tives of  the  assured,  the  topic  of  criminality,  so  likely  to  ex- 
cite the  compassionate  prejudices  of  a  jury,  which  were  most 
powerful,  too,  on  the  trial  of  this  cause."  The  opinion  of 
TiNDAL,  C.  J.,  dissenting  from  those  of  the  other  judges,  was 
as  follows:  —  <<The  question  is,  whether  the  death  of  the 
assured  has,  by  the  finding  of  the  jury,  been  brought  within 
the  proviso,  whereby  the  policy  is  made  void  in  the  several 
cases  therein  enumerated ;  and  it  appears  to  me,  upon  the 
proper  construction  of  the  words  of  that  proviso,  the  death  of 
the  assured  has  not  been  found  by  the  jury  to  fall  within  any 
of  the  exceptions  contained  in  the  proviso,  and,  consequently, 
that  it  is  a  death  covered  by  the  policy  itself.  It  is  to  be 
observed,  that  the  words  of  the  proviso  are  the  words,  not  of 
the  assured,  but  of  the  insurers,  introduced  by  themselves  for 
the  purpose  of  their  own  exemption  and  protection  from  lia- 
bility ;  both  in  reason  and  good  sense,  therefore,  no  less  than 
upon  acknowledged  principles  of  legal  construction,  they  are 
to  be  taken  most  strongly  against  those  that  speak  the  words, 
and  most  favorable  for  the  other  party.  For,  it  is  no  more 
than  just,  that,  if  the  words  are  ambiguous,  he,  whose  mean- 
ing they  are  intended  to  express,  and  not  the  other  party, 
should  suffer  by  the  ambiguity.  Indeed,  the  words,  ^  dying 
by  his  own  hands,'  are  words  in  themselves  much  wanting 
in  certainty  and  precision ;  those  words  including,  if  taken 
literally,  many  cases  of  death  by  the  hand  of  the  party  which 
are  admitted  to  be  without  the  meaning  and  intention  of  the 
proviso,  and,  again,  excluding  many  cases  which  are  admitted 
to  fall  clearly  within  it     Upon  a  strict  construction,  accord- 
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ing  to  the  yery  letter  of  the  proviso,  every  death  occasioned 
by  the  hand  of  the  party,  would  fall  within  their  range,  and 
woald  be  excluded  from  the  protection  of  the  policy,  whether 
the  mind  and  intention  of  the  assured  accompanied  the  act, 
or  whether  it  was  death  by  misadventure  only;  as,  death 
occasioned  by  falling  on  a  sword  or  knife,  or  the  discharge  of 
a  gun  in  the  hand  of  the  party;  or  death  inflicted  by  the 
hand  of  the  party  when  under  the  influence  of  sudden  frenzy 
or  delusion ;  and  yet  such  cases  are  admitted,  and  jastly 
admitted,  not  to  be  within  the  meaning  of  the  proviso.  And, 
on  the  other  hand,  under  the  same  rigid  construction,  no 
death  by  the  very  act  of  the  party  himself,  by  drowning  him* 
self,  or  precipitating  himself  from  a  height,  or  suffocating 
himself,  or  in  the  innumerable  instances  that  might  be  put, 
in  which  the  hand  of  the  party  is  not  the  immediate  cause  o£ 
the  death,  could,  in  strict  propriety,  be  held  to  fall  within  the 
words,  notwithstanding  the  act  was  done  intentionally  by 
the  assured ;  and  yet,  in  all  these  last-mentioned  cases,  no 
doubt  can  be  entertained  that  they  fall  within  the  meaning 
of  the  proviso.  Considerable  latitude  must,  consequently,  be 
given  to  the  construction  of  these  words,  which  are  thus  used 
in  a  metaphorical,  not  a  literal  sense,  in  order  to  arrive  at, 
and  give  effect  to,  the  real  intention  of  both  the  parties ;  and 
as  the  result  of  the  finding  of  the  jury  is,  that  the  assured 
killed  himself  intentionally,  but  not  feloniously,  the  short 
question  before  us  becomes  this,  whether  the  defendant  can 
make  out  (for  it  lies  on  him  to  establish  the  affirmative)  that 
the  death  of  the  assured,  under  those  circumstances,  falls 
within  the  meaning  of  the  words  in  the  proviso,  <  dying  by 
his  own  hands.'  And  it  appears  to  me  that  he  cannot ;  but 
that,  looking  at  the  words  themselves,  and  the  context  and 
position  in  which  they  are  found,'  a  felonious  killing'  of  him- 
self  and  no  other,  was  intended  to  be  excepted  from  the 
policy.  The  words  of  the  proviso  are,  ^  If  the  assured  shall 
die  by  his  own  hands,  or  by  the  hands  of  justice,  or  in  conse- 
quence of  a  duel.'    Three  cases  of  death,  therefore,  are  mani- 
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festly  intended  to  be  excepted  from  the  protection  of  the 
policy, — a  dying  by  his  own  hands,  a  dying  by  the  hands  of 
justice,  and  a  dying  in  consequence  of  a  duel;  the  word 
*  die '  being  prefixed  to  the  first  member  of  the  sentence  only, 
and  overriding  and  governing  the  three  cases  therein  speci- 
fied. Now,  the  dying  in  consequence  of  a  duel  is  a  dying 
in  consequence  of  a  felony  then  in  the  very  act  or  course  of 
being  committed  by  the  assured ;  the  dying  by  the  hands 
of  justice  is  a  dying  in  consequence  of  a  felony  previously 
committed  by  him  ;  and  it  appears  to  me,  upon  the  acknow- 
ledged rule  of  construction,  namely,  nosciiur  a  sociis,  that  the 
dying  by  his  own  hands,  the  first  member  of  the  same  sen- 
tence and  the  third  excepted  case,  should,  if  left  in  doubt  as 
to  its  meaning,  be  governed  by  the  same  condition  as  the 
other  two,  and  be  taken  to  mean  a  felonious  killing  of  him- 
self, that  is,  self-murder.  Upon  what  principle  of  construc- 
tion shall  the  two  latter  cases  be  confined  to  a  dying  by,  or 
in  consequence  of,  a  felonious  act,  and  the  former,  namely, 
the  dying  by  his  own  hands,  be  open  to  a  double  construc- 
tion, and  include  not  only  the  case  of  felonious  suicide,  which 
it  undoubtedly  would,  but  also  suicide  not  felonious  ?  The 
expression, —  *  dying  by  his  own  hands,'  —  is,  in  fact,  no 
more  than  the  translation  into  English  of  the  word  of  Latin 
origin,  —  'suicide:'  —  but,  if  the  exception  had  run  in  the 
terms,  'shall  die  by  suicide,  or  by  the  hands  of  justice,  or  in 
consequence  of  a  duel,'  surely  no  doubt  could  have  arisen 
that  a  felonious  suicide  was  intended  thereby :  and,  if  so, 
ought  a  different  construction  to  prevail  because  the  English 
term  is  found  in  the  policy  instead  of  the  Latin  .^"  ^ 


1  The  cause  was  ultimately  compromised ;  but  the  report  of  the  case,  with 
the  leamiog  brought  forward  by  the  counsel  and  by  the  court,  are  well  wor- 
thy of  the  special  attention  of  every  lawyer.  The  judges  who  formed  the 
majority,  in  giving  judgment,  laid  the  main  stress  upon  the  fact,  that  the 
jury  found  the  act  of  self-destruction  to  be  voluntary,  that  he  knew,  when  he 
threw  himself  into  the  water,  he  should  thereby  destroy  his  life,  and  that  he 
intended  thereby  to  do  so. 
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§  293.  In  the  above  case  the  expression  was,  *^  shall  die  by 
his  own  hand;"  but  in  a  subsequent  case  in  England,  in 
the  Exchequer  Chamber,^  the  expression  was,  <'  commit  sui- 
cide ; "  so  that  the  decision  in  the  former  case  was  no  direct 
authority  on  the  point  arising  in  the  latter.  The  latter  case 
was  this :  A.  effected  a  policy  on  his  own  life,  subject, 
amongst  others,  to  the  following  conditions, — that  the  policy 
should  become  void  if  the  assured  should  commit  suicide ; 
and  A.  died  in  consequence  of  having  voluntarily,  and  for 
the  purpose  of  killing  himself,  taken  sulphuric  acid,  but  un- 
der circumstances  tending  to  show  that  he  was  at  the  time 
of  unsound  mind.  In  an  action  by  the  administrix  of  A. 
upon  the  policy,  the  defendants  pleaded  that  A.  did  commit 
suicide,  whereby  the  policy  became  void ;  and,  at  the  trial,  the 
judge  (Cresswell)  directed  the  jury,  "that  in  order  to  find 
the  issue  for  the  defendants,  it  was  necessary  that  they,  the 
jury,  should  be  satisfied  that  A.  died  by  his  own  voluntary 
act,  being  then  able  to  distinguish  between  right  and  wrong, 
and  to  appreciate  the  nature  and  quality  of  the  act  that  he  was 
doing,  so  as  to  be  a  responsible  moral  agent ;  that  the  burden 
of  proof,  as  to  his  dying  by  his  own  voluntary  act,  was  on 
the  defendants;  but  that  being  established,  the  jury  must 
assume  that  he  was  of  sane  mind,  and  a  responsible  moral 
agent,  unless  the  contrary  should  appear  in  evidence.  Upon 
a  bill  of  exceptions,  it  was  held  that  this  direction  was  erro- 
neous ;  for  that  the  terms  of  the  condition  included  all  acts 
of  voluntary  self-destruction,  and,  therefore,  if  A.  voluntarily 
killed  himself,  it  was  immaterial  whether  he  was  or  was  not 
at  the  time  a  responsible  moral  agent.  But  from  this  opinion 
Chief  Baron  Pollock  and  Mr.  Justice  Wightman  dissented ; 
those  two  learned  judges  being  of  opinion,  that  as  soon  as  it  is 
ascertained  that  a  person  has  lost  his  sense  of  right  and  wrong, 
it  matters  not  what  else  of  the  human  faculties  or  capacities 


1  Clift  V.  Schwube,  3  Mann.  Grang.  &  Scott,  R.  437. 
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remain ;  and  that  he  no  oiore  can  commit  suicide  than  he 
can  commit  murder. 

§  294.  It  has  been  said,  that  where  a  person  effects  an 
insurance,  and  puts  an  end  to  it  by  his  own  act,  the  law 
does  not  favor  a  return  of  premiums,  as  being  contrary  to 
public  policy;  and  that  it  is  to  be  lamented,  that  the  law 
does  not  authorize  a  return  of  premium  in  cases  so  peculiar, 
and  in  which  fraud  has  rarely,  if  ever,  been  detected.^ 


^  Blaney  on  Life  Assurance,  (London,  1887,)  pp.  68,  69.  He  sa^,  <*The 
*  Atlas,'  *,Crown,*  *  Guardian,'  *  Promoter,'  *  West  of  England,'  and  'Imperial/ 
and  one  or  two  other  offices,  with  a  kind  of  sTmpathetic  feeling,  promise, 
that  in  all  such  cases  where  the  families  of  all  such  persons  are  leil  destitute, 
they  will  make  such  allowance  as  they  shall  deem  just  and  reasonable.  The 
'  Albion,'  and  *  United  Kingdom,'  with  more  apparent  liberality,  undertake, 
at  all  events,  to  pay  the  value  of  the  policy  in  the  same  way  they  would  have 
done  if  such  policy  had  been  surrendered  in  the  lifetime  of  the  party  assured. 
The  '  Law  Life,'  *  North  British,'  and  *  Scottish  Union,'  limit  the  benefit.,  ac- 
cording to  the  discretion  of  their  directors,  in  the  event  of  the  assured  com- 
nut|ing  suicide."  The  same  author  tells  us,  that "  Where  policies  are  in  the 
hands  of  assignees  for  a  bond  fide  consideration,  the  '  Argus,'  '  Guardian,' 
« Hand-in-Hand,'  « Law  Life,'  « North  British,'  *  Palladium,'  « United  King- 
dom,' and  '  West  of  England,'  will,  in  cases  of  suicide,  &c.,  treat  them  as 
valid  and  subsisting." 
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CHAPTER  XIV. 

THE   NATURE  OF  THE  INTEREST  REQUISITE  IN  LIFE  INSURANCE. 

§  295.  The  importance,  as  a  matter  of  expediencyi  and 
the  consequent  requirement  of  the  law,  that  a  party  insuring 
against  fire  must  have  an  interest  in  the  property  insured, 
has,  in  a  previous  chapter,^  been  fully  discussed,  in  which  it 
was  4iiade  distinctly  to  appear,  that  the  party  insuring  must 
have  an  interest  in  the  property  insured,  in  order  to  entitle 
him  to  recover.  The  party  insuring  upon  a  life  must  have 
an  interest  in  the  life  insured.^  Insurance  upon  lives  as  well 
as  upon  other  events,  in  which  the  person  insured  has  no 
interest,  not  only  inevitably  tends  to  introduce  a  pernicious 
sort  of  gambling  speculations,  but  it  is  pregnant  with  seri- 
ous mischief.^  An  old  writer  of  eminence^  speaks  of  the 
inhuman  case  of  committing  murder  to  gain  the  sum  in- 
sured ;  and  he  relates  thus :  <<  An  instance  of  which  villany 
happened  a  few  years  ago  in  a  London  apothecary,  who, 
having  got  his  wife's  life  insured,  soon  after  killed  her."  He 
then  adds :  "  It  is  indeed  true  that  the  insurers  are  not  obliged 
to  pay  a  murderer  convict,  as  happened  in  the  case  of  the 
aforementioned  apothecary ;  yet  this  does  not  restore  the  life  - 
sacrificed." 

§  296.  The  holder  of  a  note  given  for  money  wcm  at  play^ 
has  not' an  insurable  interest  in  the  life  •f  the  maker  of  the 


1  See  ante^  Chap.  IV.        • 
<  3  Kent,  Comm.  7th  ed.  441. 

3  Ellis  on  Fire  and  Lifcf  Ins.  122 ;  Williams  on  the  Law  of  Personal  Pro- 
perty, 183. 

4  1  Magens  on  Ins.  88;  (London,  1755.) 


364  LAW  OF  LIFE  INSURANCE.  [CH.  XIV. 

note ;  the  insurable  interest  of  a  creditor  in  the  life  of  his 
debtor  being  required  to  be  upon  a  good  legal  considera- 
tion.^ 

§  297.  In  consequence  of  the  perversion  of  the  useful  in- 
vention of  Life  Insurance,  and  with  a  view  to  repress  abuses 
in  the  practice  of  it,  the  English  Parliament  interposed  by  a 
statute ;  as,  at  common  law,  it  seemed  to  have  been  thought 
unnecessary  that  at  the  time  of  effecting  the  policy  the  assured 
should  have  had  any  interest  which  might  be  prejudiced  by 
the  happening  of  the  event  insured  against.  The  statute 
14  Geo.  3,  c.  48,  by  section  1,  enacts,  "that  no  insurance 
shall  be  made  on  lives,  or  any  other  event  wherein  the  per- 
son for  whose  l>enefit  the  policy  shall  be  made,  shall  have  no 
interest ;  and  that  every  such  insurance  shall  be  void  ; "  and 
by  section  3,  "that  in  all  cases  where  the  assured  hath  inte- 
rest in  such  life  or  event,  no  greater  sum  shall  be  recovered 
or  received  from  the  insurers  than  the  amount  or  value  of  the 
interest  of  the  assured  in  such  life  or  other  event."  *  It  was 
held  by  the  Court  of  King's  Bench,  that  in  order  to  render  a 
policy  valid,  within  the  meaning  of  this  act,  the  party  for 
whose  benefit  it  is  effected  must  have  a  pecuniary  interest  in 
the  life  insured ;  and  that,  therefore,  a  policy  effected  by  a 


1  An  action  was  brougbt  on  a  policy  on  the  life  of  J.  R.,  who  was  war- 
ranted in  good  health.  By  a  memorandum  at  the  foot  of  the  policy,  it  was 
declared  that  it  was  intended  to  cover  the  sum  of  6,000/.,  due  from  R.  to  the 
plaintiff,  for  which  he  had  given  his  note.  Two  objections  were  made  on 
the  part  of  the  defendants.  Ist  That  part  of  the  consideration  for  the  note 
was  for  money  won  at  ^y.  2d.  That  R.,  at  the  time  he  gave  the  note,  was 
an  infant.  Mr.  Justice  Buller  nonsuited  the  plaintiff,  upon  the  ground  of 
part  of  the  consideration  of  the  note  being  for  a  gaming  transaction,  and, 
therefore,  there  was  a  want  of  interest  in  the  plaintiff.  Dwyder  v.  Edie, 
(1788);  2  Park  on  Ins.  6S9,  7th  ed.;  2  Marsh,  on  Ins.  779;  Ellison  Fire 
and  Life  Ins.  127. 

2  Do%d.  on  Life  and  Fire  Ins.  17 ;  Rhind  v.  Wilkinson,  2  Taunt  R.  287; 
Ellis  on  Fire  and  Life  Ins.  77 ;  Wainwright  v.  Bland,  1  M.  &  Welsh.  R.  82. 
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father  in  his  own  name,  on  the  life  of  his  son,  he  not  having  a 
pecuniary  interest  therein,  was  void.^ 

§  298.  The  word  "interest"  in  the  above-mentioned  statute 
of  Geo.  3,  does  not  mean  an  anxiety  or  solicitude  about  the 
life  of  the  person,  or  a  mere  expectation  of  advantage,^  from 
its  continuance,  however  strong  that  may  be,  but  contem- 
plates some  beneficial  right  valuable  in  the  eye  of  the  law, 
and  the  deprivation  of  which  would  occasion  a  pecuniary 
loss.^  Hence  a  parent  cannot,  in  that  capacity  alone,  insure 
the  life  of  his  child ;  and  a  husband  has  not  the  requisite 
interest  in  the  life  of  his  wife.*  The  heir,  either  presumptive 
or  apparent,  of  a  person  incapable,  from  idiocy  or  incurable 
lunacy,  of  making  a  will  or  executing  a  conveyance,  has 
nothing  more  than  a  bare  expectation,  and  cannot  insure  the 
life  of  that  person  against  events  which  may  deprive  him  of 
a  descendible  estate.^  As  has  already  been  stated,  although 
no  positive  legislative  act  has  been  passed  in  this  country  in 
respect  to  wager  policies,  yet  they  are  held  by  our  courts  to 
be  unlawful.* 


1  Halford  v,  KjmeTy  10  B.  &  Cress.  R.  724.  It  seems  that  in  Ireland 
wagering  life  policies  are  lawful ;  and  that  in  an  action  on  such  a  policy, 
interest  need  neither  be  averred  or  proved.  In  a  case  in  tbe  Court  of  Ex- 
chequer in  Ireland,  Joy,  C.  B.,  says,  —  ^  The  cases  of  marine  insurance  all 
go  on  the  custom  of  merchants,  who  are  presumed  to  have  an  interest,  and 
not  to  effect  insurances  for  the  purpose  of  gambling.  In  such  insurances, 
also,  it  is  important  for  the  insurer  to  know  whether  or  not  they  are  founded 
on  interest  In  life  insurances,  the  same  reason  does  not  apply ;  and  where 
the  reason  is  different,  the  decision  ought  not  to  be  the  same."  Shannon  v. 
Nugent,  Hayes,  (Irish)  R.  586. 

*  See  ante,  Chap.  IV.  0 

3  Dowd.  19,  citing  Lucena  v.  Crawford,  cited  ante,  §  68 ;  Mackenzie  v. 
Mackenzie,  8  £ng.  Law  &  £q.  R.  67. 

4  Dowd.  ubi  sup. ;  Beed  v.  Royal  Exchange  Assurance  Co.,  Feake,  Add. 
Cases,  70. 

5  Lucena  v.  Crawford,  ubi  sup. 

6  See  ante,  §  55,  and  Introd.  §  18v  et  seq.  It  has  been  truly  obserreA^  that  in 
addition  to  the  legitimate  uses,  the  contract  of  life  insurance  is  liable  to  abuse, 

81* 
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§  299.  It  is  clear  that  any  person  may  insure  the  life  of 
another,  if  be  has  any  valuable  pecuniary  interest  in  the  con* 
tinuance  of  the  life  of  that  other,  at  the  time  of  effecting  the 
policy.^ 

§  300.  A  question  was  made  in  Lord  v.  Dall,  in  Massa- 
chusetts,^ whether  the  plaintiff  had  an  interest  in  the  life  of 


and  may  become  a  matter  of  speculation  or  mere  gambling,  rather  than  of 
prudent  investment ;  and,  to  such  an  extent  was  this  abuse  formerly  earned, 
that,  in  the  year  1774,  it  became  a  matter  of  parliamentary  discussion.  And 
hence  the  act  of  14  Geo.  3,  c.  48,  for  regulating  Insurances  upon  Lives,  and 
for  prohibiting  all  such  insurances  except  in  cases  where  the  persons  insur- 
ing shall  have  an  interest  in  the  life  or  death  of  the  person  insured.  Every 
contract  of  insurance  upon  a  life,  made  contrary  to  the  act,  was  null  and 
void,  to  all  intents  and  purposes,  fiunyon  on  the  Law  of  Life  Assurance, 
(London,  1854,)  page  2. 

^  Such  is  stated  as  a  sunmiary  of  the  law  in  England  upon  the  subject,  in 
the  excellent  work  of  Dowdeswell  on  Life  and  Fire  Ins.  p.  21 ;  and  see  Mac- 
kenzie V.  Mackenzie,  15  Jur.  1091,  and  4  Eng.  Law  &  Eq.  R.  67;  Wain- 
wiight  V.  Bland,  1  M.  &  Welsh.  R.  32.  In  a  valuable  work  lately  published 
on  "  Life  Assurance,"  by  an  American  author,  *'  Dexter  Reynolds,  Counsel- 
lor at  Law,"  we  find  that  *'  in  Yalton  and  Adams  v.  National  Loan  Fund 
Life  Assurance  Society,  in  New  York,  three  persons,  Yalton,  Martin,  and 
Schoonmaker,  entered  into  a  copartnership,  to  carry  on  the  liquor  business. 
Schoonmaker  understood  the  business,  and,  as  against  the  capital  of  Yalton 
and  Martin,  was  to  put  in  his  skill.  Schoonmaker  insured  his  life  for  ten 
thousand  dollars,  and  by  the  articles  of  copartnership,  in  case  of  his  death 
without  children,  or  unmarried,  his  partners,  Yalton  and  Martin,  were  to 
receive  the  sum  secured  by  the  policy.  Schoonmaker  shortly  afterwards 
died  unmarried ;  Martin  assigned  his  interest  to  Adams,  and  Yalton  and 
Adams  sued  to  recover  the  insurance.  The  ground  taken  was,  that  the 
plaintiffs  had  an  insurable  interest  in  the  life  of  Schoonmaker ;  that  as  he  was 
to  contribute  oi^ly  his  skill,  they  had  an  interest  in  his  life,  not  to  be  deprived 
of  it,  and  thus  of  his  skill  and  services.  The  court  held,  that  they  had  an 
insurable  interest,  and  the  policy  was  not  void  for  want  of  interest."  The 
author  cites  Yalton  et  al.  v.  National  Loan  Fund  Life  Assurance  Society,  at 
the  Albany  (N.  Y.)  Circuit,  Wright,  J.,  November,  1852.  The  case  was 
then  bei^g  carried  up  to  the  general  term. 

2  Lord  V.  Dall,  12  Mass.  R.  115. 
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her  brother,  which  was  insured.  The  plaintiff  was  a  young 
female  without  property,  and  was  and  had  been,  for  several 
years,  supported  and  educated  at  the  expense  of  her  brother, 
who  stood  towards  her  in  loco  parentis.  The  court  considered, 
that  nothing  could  show  a  stronger  affection  of  a  brother  to- 
wards a  sister,  than  that  he  should  be  willing  to  give  a  large 
sum  to  secure  her  against  the  contingency  of  his  death,  which 
would  otherwise  have  left  her  in  absolute  want  No  one,  the 
court  thought,  would  hesitate  to  say,  that  in  the  life  of  such 
a  brother  the  sister  had  an  interest;  and  few  would  limit 
that  interest  to  the  sum  of  five  thousand  dollars.  In  reply  to 
the  argument,  that  the  interest  must  be  of  a  pecuniary  nature, 
to  make  the  contract  valid,  such  as  the  interest  which  a 
creditor  has  in  the  life  of  his  debtor,  the  court  said, — "The 
case  indeed  of  a  creditor  would  leave  no  room  for  doubt. 
But  with  respect  to  a  child,  for  whose  benefit  a  policy  may 
be  effected  on  the  life  of  the  parent,  the  interest,  except  the 
insurable  one  which  may  result  from  the  legal  obligation 
of  the  parent  to  save  the  child  from  public  charity,  is  as 
precarious  as  that  of  a  sister  in  the  life  of  an  affectionate 
brother.  For  if  the  brother  may  withdraw  all  support,  so 
may  the  father,  except  as  before  stated.  And  yet  a  policy 
effected  by  a  child  upon  the  life  of  a  father,  who  depended 
on  some  fund  terminable  by  his  death  to  support  the  child, 
would  never  be  questioned ;  although  much  more  should  be 
secured  than  the  legal  interest  which  the  child  had  in  the 
protection  of  his  father.  Indeed,  we  are  well  satisfied  that 
the  interest  of  the  plaintiff  in  the  life  of  her  brother  is  of  a 
nature  to  entitle  her  to  insure  it." 

§  301.  A  trustee  may  insure  for  the  benefit  of  the  cestui  que 
trust  An  insurance  was  made  on  the  life  of  H.  for  one  year, 
and  during  the  life  of  the  plaintiff.  H.  had  granted  an  an- 
nuity to  the  plaintiff's  late  brother,  which  annuity  he  had 
bequeathed  to  persons  not  parties  to  the  insurance,  having 
made  the  plaintiff  executor  of  his  will,  and  directed  him  to 
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make  insurance.  In  an  action  on  this  policy,  brought  by  the 
executor,  it  was  objected,  that  as  the  annuity  was  not  de- 
vised to  him  by  the  grantee,  he  had  no  insurable  interest  in 
the  life  of  Holden,  the  grantor.  But  Lord  Eenyon  thought 
this  a  sufficient  interest  in  the  executor  to  support  the  ac- 
tion.^ 

§  302.  In  Mackenzie  t;.  Mackenzie,^  it  appears  that  by  a 
postnuptial  settlement,  in  1810,  R.  M.  settled  the  moneys  to 
become  payable  on  three  policies  of  insurance  on  his  life, 
upon  trust  for  B.  M.,  his  wife,  for  life ;  and  after  her  decease, 
upon  trust  for  his  appointees ;  and  in  default  of  appointment, 
in  trust  for  the  children  of  the  marriage ;  and  he  covenanted 
to  keep  up  the  policies.  In  1821,  R.  M.  appointed  that,  after 
the  death  of  B.  M.,  the  moneys  should  be  made  over  to  his 
executors  and  administraiors.  By  a  subsequent  order  of  the 
Court  of  Chancery,  in  1821,  the  trustees  were  directed  to  sell 
the  policies  to  the  insurance  office,  and  to  bring  the  money 
into  court  to  be  invested,  the  dividends  to  accumulate  during 
the  joint  lives  of  B.  M.  and  B.  M.  In  1828,  R.  M.  took  the 
benefit  of  the  Insolvent  Debtors'  Act  In  1845,  R.  M.  be- 
came bankrupt,  and  obtained  his  certificate.  In  1847,  B.  M., 
the  wife,  died.  In  1850,  the  children  of  the  marriage  pre- 
sented  a  petition  praying  that  they  who  were  next  of  kin  at 
the  date  of  the  appointment,  might  be  declared  entitled  to 
the  fund,  and  for  payment,  or  that  it  might  be  accumu- 
lated till  the  death  of  R.  M.  By  Lord  Chancellor  Truro,  — 
<<  The  children  have  no  interest  entitling  them  to  resist  the 
claim  of  the  assignees.  In  the  first  place,  the  children  have 
no  such  interest  under  the  limitation  to  them  in  default  of 
appointment.  They  never  had  a  vested  interest  under  that 
limitation,  inasmuch  as  the  very  object  of  the  settlement  was 


1  Hdswell  V.  AngerstBin,  Peake,  N.  P.  C.  161,  cited  in  Ellis  on  Fire  and 
Life  Ins.  127. 
9  Mackenzie  v.  Mackenzie,  15  Jur.  1091,  and  8  £ng.  Law  &  £q.  B.  67. 
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necessarily  a  thing  only  existing  inchoately,  and  even  the 
executory  interest  which  they  took  under  the  limitation  in 
default  of  appointment  was  annihilated  by  the  appointment. 
Regarded  in  this  light,  their  claim  as  next  of  kin  is  a  mere 
hope  or  chance  of  succession.  In  this  respect  they  have  only 
a  possibility,  or  less  than  what  is  technically  termed  a  legal 
possibility,  of  an  interest  capable  of  being  set  up  as  an  inde^ 
pendent  interest  Nor  have  they  any  interest  as  next  of  kin 
under  the  settlement,  by  means  of  the  appointment  itself. 
The  children  then,  having  no  interest,  properly  speaking, 
under  the  settlement  or  the  appointment,  the  husband,  after 
the  death  of  his  wife,  could  have  sold  the  policy  to  the  insur- 
ance office,  or  the  assignees  might  have  sold  it,  and  would 
have  been  entitled  to  the  proceeds.  But,  in  fact,  it  has  been 
sold,  and  consequently  they  are  entitled  to  the  fund  which 
has  arisen  from  the  sale  who  are  now  entitled  to  the  settlor's 
interest." 

§  303.  The  reasons  why  there  have  not  more  questions 
arisen  upon  the  subject  of  interest  in  Life  Insurance,  have 
been  thus  stated  by  Ellis  :^  '<  Because  the  offices  are  never 
in  the  habit  of  taking  that  objection,  unless  they  are  under 
the  necessity  of  resisting  payment  upon  some  other  fair 
and  proper  ground,  as  fraudulent  misrepresentation  or  con- 
cealment ;  and  if  they  are  driven  to  resist  on  such  a  ground, 
they  then,  in  order  to  make  their  case  the  stronger,  some- 
times also  object  to  the  want  of  interest,  when  the  policy 
is  open  to  the  objection.  The  offices  are,  in  fact,  con- 
stantly in  the  habit  of  taking  insurances  where  the  inte- 
rest is  upon  a  contingency  which  may  very  shortly  be  deter- 
mined, and  if  the  parties  choose  to  continue  the  policy  bond 
fide  after  the  interest  ceases,  they  never  meet  with  any  diffi- 
culty in  recovering:  so  also  they  frequently  grant  policies 
upon   interests  of  so  slender  and  precarious  a  kind,  that 


1  Ellis  on  Fire  and  Life  Ins.  123. 
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although  it  may  be  difficult  to  deny  some  kind  of  interest,  it 
is  such  as  a  court  of  law  would  scarcely  recognize.^  This 
practice  of  the  officers,  of  paying  upon  policies,  without  rais- 
ing questions  as  to  interest,  is  so  general,  that  it  has  been 
even  recognized  in  courts  of  law.  .  As  where  a  person  bought 
a  policy  of  insurance  of  another  after  the  interest  had  expired, 
or  was  on  the  point  of  expiring,  and  some  years  after  the 
sale  and  assignment,  the  executor  of  the  purchaser,  under- 
standing that  the  office  was  not  in  law  bound  to  pay  upon 
the  policy,  brought  an  action  against  the  seller  to  recover 
back  the  purchase-money.  But  Lord  Tenterden,  C.  J.,  told 
the  jury,  that  the  only  point  for  their  consideration  was, 
whether,  at  the  time  of  the  sale,  there  was  any  misrepresent- 
ation or  concealment  to  vitiate  the  policy.  It  was  true  in 
point  of  law  that  the  insurance  ceased  with  the  interest,  but 
then  they  had  it  in  evidence  that  the  insurers  never  availed 
themselves  of  that  objection."^ 

§  304.  A  bond  fide  creditor  has  undoubtedly  an  interest  in 
the  life  of  his  debtor,  at  least  where  he  has  only  the  personal 
security  of  the  debtor,  and  this  interest  is  by  construction  of 
law  insurable.  An  insurance  was  effected  on  the  life  of  Lord 
Newhaven,  from  the  1st  of  December,  1792,  to  the  1st  of  De- 
cember, 1793.  In  an  action  on  the  policy,  the  only  question 
was  as  to  the  plaintiff's  interest  in  the  life  insured,  which,  it 
was  contended,  was  not  sufficient  to  take  this  case  out  of  the 
above  rule.  It  appeared  that  Lord  Newhaven  was  indebted 
to  the  plaintiff  and  a  Mr.  Mitchell  in  a  large  sum  of  money, 
part  of  which  debt  had  been  assigned  by  them  to  another 


^  The  author,  Ellis,  has  seen  a  policy  effected  by  a  mother  upon  a  son's 
life,  the  interest  being  no  other  than  that  he  lived  with  her,  and  contributed 
largely  to  the  expenses  of  housekeeping.  So  upon  the  life  of  a  creditor  who 
forbore  to  call  in  the  debt,  but  which  was  likely  to  be  called  in  by  his  per- 
sonal representatives  at  his  death. 

a  Barber  v.  Morris,  K.  B.,  February  19, 1881,  MS.;  2  Moody  &  Malk.  62. 
A  new  trial  was  afterwards  moved  for,  and  refused. 
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person,  the  remainder  being  more  than  the  amaunt  of  the 
sum  insured,  was,  upon  a  settlement  of  accounts  between 
the  plaintiff  and  Mitchell,  agreed  by  th^m  to  remain  to  tb^ 
account  of  Mitchell  only.  Lord  Kenyon  was  of  opinion  that 
this  debt  was  a  sufficient  interest.  He  said,  <<  It  was  singular 
that  this  question  had  never  been  directly  decided  before; 
that  a  creditor  had  certainly  an  interest  in  the  life  of  his 
debtor,  because  the  means  by  which  he  was  to  be  satisfied 
might  materially  depend  on  it ;  and  that,  at  all  events,  the 
death  must,  in  all  cases,  in  some  degree,  lessen  the  security." 
The  jury  found  a  verdict  for  the  plaintiff.  It  may  be  ob- 
served, says  Ellis,^  that  this  note  is  very  short,  and  not  very 
satisfactory ;  because,  if  the  plaintiff  had  in  fact  assigned 
over  his  interest  in  the  debt  to  Mitchell  before  the  death  of 
the  assured,  it  is  difficult  to  see  how  any  insurable  interest, 
within  the  statute,  remained  in  him,  unless  we  assume  that 
the  debt  still  remained  legally  due,  and  recoverable  by  the 
plaintiff  from  Lord  Newhaven,  the  latter  having  no  notice  of 
the  assignment  of  the  debt  in  such  settlement  of  accounts,  or, 
upon  the  principle  of  Tidswell  v,  Angerstein,^  we  consider 
the  plaintiff  to  be  in  the  situation  of  a  trustee.  If  a  debt  is 
amply  secured,  by  mortgage  or  otherwise,  it  would  be  very 
difficult  to  establish  such  an  interest  as  would  entitle  the 
party  insuring  to  recover,  because  the  above  act  (stat.  Geo.  3,) 
declares  that  ''no  greater  sum  shall  be  recovered  from  the  in« 
surer  than  the  amount  or  value  of  the  interest  of  the  insured 
in  the  life  insured ;"  perhaps  a  case  of  this  kind  is  not  likely 
to  occur  in  practice,  as  it  is  not  usual  to  insure  by  way  of 
collateral  security,  except  when  the  principal  security  is 
doubtful. 

§  305.  The  damnification  of  a  creditor,  in  respect  to  which 
his  action  upon  an  insurance  upon  the  life  of  his  debtor  may 


1  Ellis  on  Fire  and  Life  Ins.  125.  a  Ante^  §  801. 
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be  brought,  may  be  fully  obviated  before  the  action  is  brought. 
As,  in  the  words  of  Lord  Mansfield,  in  a  case  of  marine  in- 
surance, — "  It  is  repugnant,  upon  a  contract  of  indemnity, 
to  recover  as  for  a  total  loss,  when  the  event  has  decided  that 
damnification  in  truth  is  an  average,  or  perhaps  no  loss  at 
all."     "Whatever,"  he  adds,  "undoes  the  damnification  in 
the  whole,  or  in  part,  Qiust  operate  upon  the  indemnity  in 
the  same  degree.     It  is  a  contradiction  in  terms  to  bring  an 
action  for  indemniiy^  where,  upon  the  whole,  no  damage  has 
been  sustained."^    But  one  writer^  seems  to   make   Life 
Insurance  an  exception  to  the  leading  idea  of  Insurance  in 
general,  namely,  that  it  is  a  contract  of  indemnity  as  distin- 
guished from  a  wager,^  and  to  think  that  Marine  Insurance 
is  distinguished  by  the  circumstance  of  the  claim  of  the 
assured  depending  on  his  right  to  abandon^  and  of  such  claim 
upon  a  capture  being  defeated  by  a  re-capture^  and  that  Life 
Insurance  is  void  of  any  corresponding  limitations  of  the 
claim.     It  is  nevertheless  settled  to  the  contrary ;  so  that  if, 
after  the  death  of  the  debtor,  whose  life  is  insured,  and  before 
any  action  be  brought  on  the  policy,  the  debt  be  paid,  the 
creditor  is  not  entitled  to  recover.     In  Goodsall  v.  Boldero,^ 
the  plaintiffs  were  coach-makers,  and  on  the  29th  of  Novem- 
ber, 1803,  they  effected  an  insurance  on  the  life  of  the  Right 
Hon.  William  Pitt,  for  500/.  for  seven  years,  at  an  annual 
premium  of  15/.  15s.     In  an  action  on  the  policy  the  plain- 
tiffs averred,  that  "at  the  time  of  making  the  insurance,  and 
from  thence  until  the  death  of  Mr.  Pitt,  they  were  interested 
in  his  life  to  the  amount  of  the  sum  insured."     It  appeared 
that  Mr.  Pitt,  at  the  time  of  the  execution  of  the  policy,  and 
from  thence  to  the  time  of  his  death,  was  indebted  to  the 


I  Hamilton  v.  Mendes,  2  Burr.  R.  1210,  and  see  ante,  §  193. 

3  Babbage  in  his  '*  CompaiatiTe  View  of  the  Various  Institutions  for  the 
Assurance  of  Lives/'  London,  1826,  cited  in  Pref.  to  Beaumont  on  Fire  and 
Life  Insurance,  on  p.  vi. 

**  See  ante,  Introd.  §  1,  6/  seq, 

<  Godsall  V.  Boldero,  9  East,  R.  72. 
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plaintiffs  in  more  than  500/.,  and  died  insolvent;  and  that 
after  his  death,  and  before  the  commencement  of  the  suit, 
ttie  executors  of  Mr.  Pitt  paid  to  the  plaintiffs,  out  of  the 
money  granted  by  parliament  for  the  discharge  of  his  debts, 
1,109/.  lis.  6d.j  in  full  for  the  debt  due  to  them  from  Mr. 
Pitt  The  court  determined  that  the  plainliffs  were  not  enti- 
tled to  recover ;  and  held  that  this  insurance,  like  every  other 
to  which  the  law  gives  effect,  is  in  its  j^ature  a  contract  of 
indemnity^  as  distinguished  from  a  wager  ;^  that  the  interest 
which  the  plaintiffs  had  in  the  life  of  Mr.  Pitt  was  that  of 
the  creditors,  in  a  case  where  the  probability  of  payment 
depended  on  the  continuance  of  his  life,  and  the  indemnity 
sought  by  the  insurance  was  against  the  loss  which  might 
result  from  his  death ;  that  the  action  was,  therefore,  founded 
on  a  supposed  damnification  of  the  plaintiffs,  occasioned 
by  his  death,  and  existing'  at  the  time  of  the  action  brouffht; 
and  consequently,  if,  before  the  action  brought,  the  damages 
occasioned  by  his  death  were  prevented  by  payment  of  his 
debt,  the  ground  of  action  was  taken  away;^  that  it  was 


1  See  ante,  §  18  of  the  Introd.  and  §  55  of  the  Treatise. 

S  The  office,  it  was  understood,  did  not  take  advantage  of  the  verdict,  but 
paid  the  money  to  the  plaintiffs  before  they  left  the  court  Ellis  on  Fire 
and  Life  Ins.  126,  n.  «.  The  case  of  Craig  v.  Margatroyd,  4  Yeates,  (Penn.) 
B.  169,  proceeded  upon  the  same  broad  ground  as  that  of  the  above  case  of 
Grodaall  v.  Boldero,  although  the  circumstances  were  different.  In  both,  in- 
surance was  considered  as  intended  to  be,  in  all  cases,  a  contract  of  indem- 
nity, unless  when  the  object  of  the  parties  should  appear  to  have  been  of  a 
different  character,  and  to  have  aimed  at  the  creation  of  a  wager  policy.  In 
the  English  case,  the  interest  failed  by  the  payment  of  the  debt  due  by  the 
pajty  whose  life  was  insured ;  in  the  American,  by  the  receipt  of  an  indem- 
nity for  the  greater  part  of  the  loss  from  the  proceeds  of  another  insurance ; 
and  thus  there  followed  the  conclusion  of  law,  in  the  former,  that  the  right 
of  recovery  on  the  part  of  the  assured  was  gone ;  in  the  latter,  that  it  was 
diminished  pro  tanto.  In  both  decisions,  it  appears,  from  the  language  of 
the  courts,  that  had  the  parties  intended  a  wager,  the  contract  would  have 
been  void.  See  note  of  the  American  editor  to  Godsali  v.  Boldero,  2  Smith, 
Lead.  Cases,  157. 
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no  objection  to  this  answer  that  the  fand  out  of  which 
then:  debt  was  paid,  did  not  (as  was  the  case  in  the  present 
instance)  originally  belong  to  the  executors,  as  a  part  of  the 
assets  of  the  deceased ;  for  though  it  was  derived  to  them 
aliunde^  the  debt  of  the  testator  was  equally  satisfied  by  them 
thereout;  and  the  damnification  of  the  creditors,  in  respect 
to  which  their  action  upon  the  insurance  contract  could  be 
alone  maintainable,  was  fully  obviated  before  their  action 
was  brought 

§  306.  The  above  case  was  one  in  which  the  creditor  had 
been  paid  his  debt,  and  sought  to  recover  upon  the  policy 
notwithstanding  such  payment ;  it  was  a  case  in  which  the 
creditor  had  received  the  money  under  the  policy,  and  of  the 
debtor's  endeavoring  to  obtain  the  benefit  of  that  payment, 
by  procuring  it  to  be  applied  in  reduction  of  his  debt  It 
was  a  case  distinguishable  from  that  of  Henson  v,  Blackwell.^ 
In  this  case  the  facts  were,  that  a  debtor  and  his  wife  joined 
in  an  assignment  of  the  chose  in  action  of  the  wife  to  a  cre- 
ditor of  the  husband,  to  secure  300/.  owing  by  the  husband ; 
the  creditor  afterwards  insured  the  life  of  the  wife  in  a  sum 
of  300/. :  the  chose  in  action  was  not  reduced  into  possession 
in  the  lifetime  of  the  wife :  the  wife  died,  and  the  creditor 
received  from  the  insurance  oflice  the  200/.  In  a  suit  in 
equity  for  redemption,  it  was  held,  that,  if  the  creditor  had 
no  insurable  interest  in  the  life  of  the  debtor's  wife,  the  debtor 
could  have  no  claim  to  the  application  of  the  sum  insured, 
towards  the  payment  of  his  debt;  that  here  the  creditor  had 
such  insurable  interest,  but  the  risk  ceased  at  the  death  of 
the  wife ;  and  that  the  money  afterwards  paid  by  the  insurance 
office,  being  paid  in  their  own  wrong,  the  debtor  was  not 
entitled  to  have  it  applied  in  reduction  of  his  debt.  Sir  Lan- 
celot Sbadwell,  in  his  opinion,  said,  —  <<If  the  defendant  had 
(as  I  think  he  had)  an  insurable  interest,  there  was  an  inte- 


1  Heneon  r.  Blackwell,  4  Hare,  Ch.  R.  484. 
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rest  to  which  the  court  might,  and,  I  think,  oaght  to  refer  the 
policy,  although  the  policy  itself  contains  no  express  refer- 
ence to  that  interest;  and  although  there  is  no  extrinsic 
evidence  to  show  that  it  had  reference  to  this  particular 
transaction.  Taking  it,  therefore,  for  the  present,  that  the 
defendant  had  such  an  interest,  can  he  retain  to  himself  the 
benefit  of  the  money  which  has  been  paid  upon  the  policy?" 
The  Vice-Chancellor  then  referred  to  the  above  case  of  God- 
sail  r.  Boldero,  as  the  leading  case  on  the  subject,  and  then 
continued,  — "  Now  the  case  before  me  is  not  one  in  which 
the  creditor  has  been  paid  his  debt,  and  seeks  to  recover  upon 
the  policy  notwithstanding  such  payment  It  is  a  case  in 
which  the  creditor  has  received  the  money  under  the  policy, 
and  the  debtor  i«  endeavoring  to  obtain  the  benefit  of  that 
payment  by  procuring  it  to  be  applied  in  reduction  of  his 
debt  The  two  cases  are,  therefore,  distinguishable  in  form, 
and  may,  perhaps,  be  thought  distinguishable  in  principle 
also;  for  the  case  of  Godsall  v.  Boldero,  and  others  to  the 
same  effect,  have  only  decided  what,  as  between  two  con* 
tracting  parties,  was  the  meaning  of  the  contract,  which  one 
of  them  sought  to  enforce  against  the  other.  In  this  case  a 
person,  who  is  a  mere  stranger  to  the  contract,  requires  me 
to  decide  in  his  favor,  first,  what  the  contract  was  between 
his  creditor  and  the  insurance  office ;  and,  secondly,  that  he 
(the  debtor)  is  entitled  to  the  benefit  of  that  contract,  to 
which,  in  fact,  he  was  an  entire  stranger.  I  do  not  say  that^ 
there  is  any  thing  in  principle  which  should  necessarily  ex- 
clude him  from  the  right  he  claims.  I  do  not  say,  that,  if  a 
stranger  goes  to  a  creditor  of  A.  B.,  and  offers  to  pay  A.  B.'s 
debt,  and  the  creditor  accepts  payment  of  the  debt  from  that 
stranger,  there  is  any  reason  why  the  debtor,  on  being  sued 
for  the  same  debt,  should  not  be  allowed  to  adopt  the  act  of 
the  stranger,^  and  say :  ^  My  debt  has  been  paid :  you  have 
accepted  payment  in  full  of  the  demand.'     If  that  may  be 


1  See  ante^  §  79,  et  uq. 
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done,  the  case  would  be  the  same  in  substance  if  a  stranger 
for  a  valuable  consideration  becomes  guarantee  for  another. 
The  case  of  Ex  parte  Andrews,^  is  an  authority  in  point;  for 
although  Sir  Thomas  Plummer  ultimately  rested  his  opinion 
on  the  fact  that  it  was  the  case  of  a  trustee,  he  stated  the 
law  as  clearly  as  possible  in  favor  of  the  proposition  con- 
tended for  by  the  plaintiff.  In  Humphrey  v.  Arabin,^  Lord 
Plunket  appears  to  have  intimated  a  doubt  whether  the  law 
could  be,  as  I  consider  it  to  have  been,  laid  down  in  the 
cases.  By  these  cases,  according  to  my  view  of  them,  I  am 
bound.  It  appears  to  me,  as  I  have  already  intimated,  that 
the  defendant  had  an  interest  sufficient  to  entitle  him  to  the 
guarantee,  which,  according  to  Godsall  v.  Boldero  and  the 
other  cases,  was  all  he  acquired  by  the  insurance.  Upon  the 
death  of  the  wife  in  the.lifetime  of  the  husband,  there  was  no 
longer  any  risk;  and  the  question  arises,  whether  the  guar- 
antee was  not  as  completely  discharged  by  that  event  —  the 
only  thing  to  be  guarded  against  having  become  impossible 
to  happen  —  as  it  was  in  Godsall  v.  Boldero,  where  the  party 
received  payment  of  the  debt.  The  question  is  purely  a 
legal  question,  and  is  of  sufficient  importance  to  justify  me 
*  in  saying,  that  if  either  party  would  wish  to  take  the  case  to 
a  court  of  law,  I  ought  to  allow  him  to  do  so."  The  counsel 
on  both  sides  stated  it  to  be  the  wish  of  the  parties  to  obtain 
his  Honor's  decision,  rather  than  to  carry  the  case  to  a  court 
of  law;  and  by  the  Vice-Chancellor:  "  My  opinion  is  against 
the  plaintiff.  If  it  had  been  a  void  policy,  from  the  begin- 
ning, he  could  claim  nothing.  I  think  it  was  not  void  from 
the  beginning ;  that  the  creditor  had  an  insurable  interest, 
but  his  right  was  only  to  effect  a  policy  which  would  guar- 
antee him  against  the  loss  which  he  might  have  sustained,  if 
the  wife  had  survived  the  husband.  She  did  not  survive  her 
husband.     The  risk  intended  to  be  guarded  against  was  at 


1  Andrews,  ex  parte,  2  Rose,  Ch.  R.  410. 

3  Humphrey  t;.  Arabia,  LI.  &  Go.  Cas.  Temp.  Plunket,  822. 
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an  end ;  and  I  think  that,  when  the  risk  ceased,  the  guarantee 
must  be  considered  as  satisfied." 


§  306  a.  An  insurance  upon  a  life  was  effected  under  the 
following  circumstances:  An  infant  who  was  furnished  with 
necessaries,  and  the  means  in  cash  of  procuring  them,  by  his 
parent  or  guardian,  or  from  other  sources,  was  held  not  to  be 
liable,  primd  fade^  for  necessaries  furnished  by  a  stranger  on 
credit;  but  it  seemed,  that  a  policy  of  insurance  effected  by 
the  creditor,  under  such  circumstances,  on  the  life  of  the  in- 
fant, as  security  for  bis  debt,  was  not  affected  by  its  invali- 
dity ;  and,  at  any  rate,  the  proceeds  of  the  policy  could  not 
be  claimed  by  the  infant's  administrator.  The  Chancellor,  in 
his  opinion,  remarked:  ''If  the  creditor  of  an  infant,  for  a 
consideration  paid  by  himself,  obtains  a  guaranty  from  a 
third  party,  I  see  no  reason  why  such  third  party  should  not 
be  bound,  nor  why  the  creditor  should  not  have  the  benefit 
of  his  bargain."  ^ 


1  Riven  v.  Gregg,  Court  of  Appeals  of  S.  C,  reported  in  American  Law 
Eegister,  for  December,  1854,  p.  88. 
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CHAPTER  XV. 

OF    LIFE    INSURANCE    IN    REGARD    TO    WARRANTY,   REPRESENTA- 
TION, AND   CONCEALMENT. 

§  307.  What  is  a  warranty  in  the  contract  of  Life  Insur- 
ance, and  what,  in  connection  with  the  same  subject,  is  a 
representation^  and  whether  material  or  not,  and  what  is  a 
material  concealment,  depends  precisely  upon  the  same  prin- 
ciples which  have  been  laid  down  as  applicable  to  the  con- 
tract of  Fire  Insurance.^  It  will  appear,  by  having  recourse 
to  the  chapters  referred  to  in  the  note  below,  that  the  effect 
of  a  stipulation  amounting  to  a  warranty,  is  to  render  the 
accuracy  of  the  state  of  facts  alleged  in  it  a  condition  pre- 
CLDENT^  of  the  insurer's  responsibility,  and  he  becomes  bound 
only  "if,"  and  "in  the  event  that"  they  are  literally  as  the 
assured  has  thus  represented  them  to  be.^  A  declaration  of 
the  age  and  state  of  health  made  previous  to  the  policy  be- 
ing issued,  which  is  always  referred  to  in  the  policy,  is  to 
be  taken  as  a  part  of  it;^  and  where  there  is  no  stipulation 
amounting  to  a  warranty,  an  untrue  allegation  of  a  material 
fact,  or  a  concealment  of  a  material  fact,  will  avoid  the  policy, 
though  such  allegation  or  concealment  be  the  result  of  acci- 
dent or  negligence,  and  not  of  design.^     The  same  as  in  fire 


1  See  ante^  Chapter  VL,  "  Of  Warranty  and  Representation  ;**  "  Conceal- 
ment," ante^  Chapter  VII.;  "Misrepresentation  and  Concealment  of  the  In- 
terest of  the  Assured,"  Chapter  YUL 

3  See  ante,  §  142. 

3  Dowdeswell,  35. 

4  See  1  Bell,  Comm.  545,  546. 

^  Vose  t;.  Eagle  Life  and  Health  Ins.  Co.  6  Cush.  (Mass.)  R.  42. 
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policies.^  As  to  an  implied  warranty,  and  as  to  matters  sub* 
sequent  and  matters  precedent^  in  a  warranty,  and  as  to  an 
affirmalive  or  promissory  warranty ;  and  as  to  affirmaUve  and 
promissory  representations,  the  reader  is  referred  to  the  note 
below.^ 

§  308.  In  the  United  States,  the  decisions  which  have  been 
the  direct  results  of  warranty,  representation,  or  concealment, 
in  the  contract  of  Life  Insurance,  are  in  number  very  limited 
compeured  to  those  which  have  been  made  in  England ;  and 
yet  it  cannot  be  said  of  the  latter  that  they  are  very  numerous. 
For  a  valuable  summary  of  the  latter  the  author  acknow- 
ledges his  indebtedness  for  the  saving  of  labor,  to  several 
English  authors,  who  have  given  to  the  public  valuable 
works  on  the  subject  of  Life  Insurance.^ 

§  309.  As  in  Fire  Insurance,  so  in  Life  Insurance,  the 
effect  of  warranty  is  to  insure  the  accuracy  of  the  state  of 
facts  alleged  in  it ;  and  consequently  the  greatest  care  in 
making  a  declaration  of  them  is  requisite.  There  cannot 
well  be  too  great  care  in  making  this  declaration ;  and  where 


I  See  antCy  Chapters  YL  VII.  VIU.  There  is  an  old  case  in  the  English 
Court  of  Chancery,  1690,  in  which  a  policy  of  insurance  for  insuring  a  life, 
gained  by  fixiud,  was  set  aside,  both  at  law  and  in  equity.  Whittingham  v. 
Thomburgh,  2  Vernon's  Ch.  R.  206,  and  S.  C.  Free,  in  Chan.  20 ;  and  see 
2  P.  Williams,  R.  476;  8  Bnrr.  R.  861.  Policies  are  vitiated  by  fraud  or 
falsehood  as  to  the  health  of  the  assured.  This  is  the  point  on  which  the 
physician's  testimony  may  be,  and  indeed  is,  frequently  required.  1  Beck, 
Med.  Jurisp.  677. 

9  As  to  implied  warranty,  ante,  §  144 ;  as  to  matters  svhsequent  or  to  mat- 
ters precedent^  ante,  §  145 ;  or  an  affirmative  or  promissory  warranty.  Ibid. 
As  to  affirmative  and  promissory  representations,  ante,  §  149 ;  and  see  also 
anU,  §  281 ;  Lord  v.  Dall,  12  Mass  R.  115 ;  Vose  v.  Eagle  Life  and  Health 
Co.  6  Cush.  (Mass.)  R.  42 ;  Beck.  Med.  Jurisp.  674,  (ed.  of  1850.) 

3  Viz.:  Ellis  on  Fire  and  Life  Ins.;  Beaumont  on  the  same  subjects;  and 
more  especially  the  later  production  of  Dowdeswell,  which  likewise  embraces 
both  the  subjects  of  Fire  and  Life  Insurance. 
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there  is  a  doubt,  or  even  a  deficiency  of  evidence,  it  may  be 
prudent  to  object  to  the  insertion  of  some  of  the  clauses,  for 
the  insurers  are  at  liberty  to  controvert  them  at  any  time, 
and  the  proof  devolves  upon  the  person  claiming  under  the 
policy.  In  the  event,  therefore,  of  a  dispute  after  the  death 
of  the  party,  it  would  be  incumbent  on  the  assured  or  his 
representatives,  or  a  perfect  stranger  to  whom  the  policy  may 
have  been  assigned,  without  requiring  the  insurers  to  pro- 
duce any  evidence  to  impugn  the  truth  of  them,  in  the  first 
instance  to  substantiate  by  legal  evidence  the  facts  afiirma- 
tively  stated.^  Hence  it  is  desirable  that  the  insurance  office 
should,  if  possible,  be  satisfied  in  the  first  instance  upon  some 
points,  and  that  these  should  be  admitted  upon  the  policy. 
The  age  of  the  party,  which  is  capable  of  easy  proof,  is  the 
only  fact  usually  admitted,  and  this  admission  is  said  to  in- 
crease considerably  the  marketable  value  of  the  policy,  but 
there  is  no  reason  why,  in  many  cases,  the  existence  of  the 
interest,  where  the  insurance  is  effected  by  a  third  person,  the 
correctness  of  the  references,  and  the  fact  of  the  party  having 
had  the  small-pox  or  cow-pox,  should  not  likewise  be  admit- 
ted* 

§  310.  Upon  the  different  clauses  of  declarations,  varying 
slightly  in  terms  from  the  forms  set  forth,  there  have  been 
several  decisions,  which  will  illustrate  the  view  taken  of 
them  generally  by  the  courts,  and  the  spirit  in  which  they 
are  construed.  Thus,  a  declaration  that  the  party  had  not 
been  afflicted  with  nor  was  subject  to  fits,  was  held  by  Lord 
Abinoer,  C.  B.,  to  mean,  not  that  be  never  accidentally  had 
bad  a  fit,  but  that  he  was  not  a  person  habitually  or  constitu- 
tionally afflicted  with  fits ;  a  person  liable  to  fits  from  some 
peculiarity  of  temperament,  either  natural,  or  contracted  from 


^  Rawlins  v.  Desborougb,  2  Mood.  &  Rob.  70 ;  Geach  v.  Ingalb,  14  Mees. 
&  W.  95. 
'  Dowd.  voL  sup. 
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sorae  cause,  during  life.  In  that  case,  therefore,  the  policy 
wherein  it  was  contained,  was  held  not  to  be  vitiated  by  the 
circumstance  that,  in  consequence  of  a  fall,  the  person  whose 
life  was  insured  had,  several  years  before  the  date  of  the  po- 
licy, two  epileptic  fits  within  a  short  interval,^  which  the  jury 
were  satisfied  had  never  recurred.  This  case,  it  will  be  ob- 
served, was  decided  upon  the  peculiar  expressions,  '  afflicted 
with,'  or  ^  subject  to '  fits ;  the  declaration  did  not  positively 
allege,  as  in  the.  form  above  set  forth,  that  the  party  had 
never  had  a  fit  since  his  infancy;  for  had  it  done  so,  the  de- 
fence to  the  claim  on  the  policy  must  have  prevailed,  even 
thdugh  the  seizures  under  which  he  was  proved  to  have  suf- 
fered were  not  calculated  in  any  degree  to  impair  life.  It 
seems  that  if  the  assured  takes  upon  himself  to  warrant  that 
the  person,  whose  life  is  the  subject  of  the  policy,  never  has 
had  certain  specified  disorders,  the  bare  fact  that  he  has  had 
any  one  of  them  suffices  to  annul  it,  and  the  degree  or  extent 
of  the  complaint,  or  the  probability  of  its  producing  any  per- 
manent result  on  the  constitution,  is  wholly  immaterial. 
Notwithstanding  the  disorder  may  have  assumed  the  mildest 
form,  or  exhibited  itself  in  the  most  transient  manner,  so  that 
its  effect  has  wholly  passed  away  when  the  statement  is 
made,  the  insurers  are  entitled  to  insist  upon  the  omission  as 
a  breach  of  this  stipulation.  In  a  very  recent  case,^  Scott, 
the  assured,  had  stated  in  the  declaration,  which  was  incorpo- 
rated in  the  policy,  that  he  was  not  afflicted  with  any  disorder 
tending  to  shorten  life ;  that  he  had  not  at  any  time  been 
afflicted  with  insanity,  rupture,  gout,  fits,  apoplexy,  palsy, 
dropsy,  dysentery,  scorfula,  or  any  affection  of  the  liver ;  and 
that  he  had  not  had  any  spitting  of  blood,  consumptive  symp- 
toms, asthma,  cough,  or  other  affection  of  the  lungs.  Evi- 
dence was  given  by  the  insurers,  upon  the  trial  of  an  action 
brought  upon  this  policy,  that  the  assured,  about  four  years 


1  Chattock  V.  Shaw,  1  Mood.  &  Rob.  498. 
s  Geach  r.  Ingall,  14  Mees.  &  W.  95. 
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before  its  date^had  spit  blood  and  exhibited  other  consump- 
tive symptoms  ;  and  it  appeared  that  he  died  three  years  after 
its  date,  of  consumption.  Lord  Denman  told  the  jury,  that 
it  was  for  them  to  say  whether,  at  the  time  of  making  the 
statement,  Scott  had  had  such  a  spitting  of  blood,  and  such 
affection  of  the  lungs,  and  inflammatory  cough,  and  such  a 
disorder,  as  would  have  a  tendency  to  shorten  life.  The  jury 
having  found  a  verdict  against  the  insurance  company,  the 
Court  of  Exchequer  granted  a  new  trial,  on  the  ground  that 
this  was  a  misdirection.  ^<  By  the  expression  '  spitting  of 
blood,' "  says  Pollock,  C.  B.,  "  is,  no  doubt,  meant  the  disor- 
der so  called,  whether  proceeding  from  the  lungs,  the  stom- 
ach, or  any  other  part  of  the  body ;  still,  however,  one  single 
act  of  spitting  of  blood  would  be  suiScient  to  put  the  insur- 
ers on  inquiry  as  to  the  cause  of  it,  and  ought,  therefore,  to 
be  stated."  Rolfe,  B.,  also  observes,  '^  I  have  no  doubt  that 
if  a  man  had  spit  blood  from  his  lungs,  no  matter  in  how 
small  quantity,  or  even  had  split  blood  from  an  ulcerated  sore 
throat,  he  would  be  bound  to  state  it  The  fact  should  be 
made  known  to  the  office,  in  order  that  their  medical  adviser 
might  make  inquiry  into  its  cause." 

§  311.  The  above  case,  then,  forms  a  decision  as  to  the 
extent  of  the  disorder  to  which  such  a  warranty  applies,  and 
a  judicial  exposition  of  the  terms  <<  spitting  of  blood,"  when 
used  in  similar  warranties.  The  judgment  of  Al]>erson,  B., 
however,  forms  a  most  useful  commentary  upon  other  por- 
tions of  the  warranty :  "  My  Lord  Denman,"  he  says,  "  cer- 
tainly does  not  appear  to  have  sufficiently  called  the  atten- 
tion of  the  jury  to  the  distinction  between  those  disorders, 
respecting  the  existence  of  which,  at  the  time  of  executing 
the  policy,  the  assured  was  called  on  to  make  a  specific  de- 
claration, and  those  which  might  have  formerly  existed.  By 
<  spitting  of  blood '  must,  no  doubt,  be  understood,  a  spitting 
of  blood  as  a  symptom  of  disease  tending  to  shorten  life; 
the  mere  fact  is  nothing;  a  man  cannot  have  a  tooth  pulled 
out  without  spitting  blood.     But,  on  the  other  hand,  if  a  per- 
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son  has  an  habitual  spitting  of  blood,  although  he  cannot  fix 
the  particular  part  of  his  frame  whence  it  proceeds,  still,  as 
this  shows  a  weakness  of  some  organ  which  contains  blood, 
he  ought  to  communicate  the  fact  to  the  insurance  company, 
for  no  one  can  doubt  that  it  would  most  materially  assist 
them  in  deciding  whether  they  should  execute  the  policy  ; 
and  good  faith  ought  to  be  kept  with  them.  So,  if  he  had 
had  spitting  of  blood  only  once,  but  that  once  was  the  result 
of  the  disease,  called  spiUing  of  bloody  he  ought  to  state  it ;  and 
bis  not  doing  so  would  probably  avoid  the  policy.  Again,  sup- 
pose this  man  had  an  inflammation  of  the  lungs,  which  had 
been  cured  by  bleeding,  many  physicians  would,  perhaps,  say, 
that  it  was  an  inflammation  of  the  lungs  of  so  mitigated  a 
nature  as  not  to  tend  to  shorten  life  ;  still  that  would  be  no 
answer  to  the  case  of  the  defendants,  for  it  is  clear  that  the 
company  intended  that  the  fact  should  be  mentioned.  As  to 
the  word  '  cough,'  it  must  be  understood  as  a  cough  proceed- 
ing from  the  lungs,  or  no  one  could  ever  insure  his  life  at  all ; 
and,  indeed,  it  is  so  expressed  in  the  policy  —  'cough  or 
other  affection  of  the  lungs.'  Again,  it  is  obvious  that  the 
insurance  company  meant  to  guard  against  the  disease  of 
dysentery.  Now,  a  man  may  have  had  a  dysentery,  and 
been  cured  of  it,  still  the  office  should  know  of  the  circum- 
stance ;  and,  indeed,  that  disorder  may  have  been  mentioned 
by  name,  as  being  one  of  a  nature  likely  to  return.  All 
these  instances  show  that  it  was  not  intended  to  restrict  the 
statement  of  the  assured  to  disorders  having  a  tendency  to 
shorten  life  at  the  moment  of  executing  the  policy :  what  the 
company  demanded  was  a  security  against  the  existence  of 
such  diseases  in  the  frame." 

§  312.  So  a  warranty  that  the  person  whose  life  is  insured 
is  of  sober  and  temperate  habits  will  not  be  complied  with, 
and  the  policy  will  be  void,  if  he  be  habitually  a  drunkard, 
though  his  health  may  be  good,  and  his  constitution  may 
remain  unimpaired.     Upon  a  question  arising  out  of  such  a 
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warranty,  with  respect  to  a  person  named  Stoneman,^  Colb- 
RiDOE,  J.,  told  the  jury :  ^^  You  have  to  say,  whether  at  the 
date  of  the  policy,  and  for  such  a  reasonable  time  backwards 
as  would  allow  of  a  man  evincing  a  habit,  Stoneman  was  a 
temperate  man.  It  is  said  by  the  plaintiff's  counsel  that  the 
question  is,  whether  the  deceased  was  intemperate  to  such  a 
degree  as  to  injure  his  health.  I  differ  from  that  position ; 
for  the  society  has  a  right,  from  many  motives  of  their  own, 
to  act  on  what  rules  they  please,  and  to  stipulate,  as  in  this 
case,  that,  even  though  a  man's  health  be  not  impaired,  every 
person  whose  life  is  insured  at  their  office  shall  be  a  person 
of  temperate  habits." 

§  313.  The  warranty  that  the  party  is  in  good  health, 
means  reasonable  good  health  at  the  time  of  making  the  de- 
claration, and  does  not  import  that  he  has  not  the  seeds  of 
disorder  about  him,  nor  even  that  be  is  not  subject  to  any  in- 
firmity, so  long  as  it  is  not  an  infirmity  likely  to  produce 
death.  Consequently,  the  fact  of  the  party  having  received 
a  wound  twelve  years  before,  which  produced  partial  para- 
lysis of  the  organs  of  retention  of  the  urine  and  fsBces,  but 
not  such  an  injury  as  was  calculated  to  shorten  life  or  affect 
the  vital  functions,  was  considered  by  Lord  Mansfield  not 
to  have  invalidated  a  policy  entered  into  upon  a  warranty 
that  the  party  was  in  good  health  at  the  time  of  effecting  it 
All  that  was  necessary,  he  informed  the  jury,  was  proof ''  that 
the  life  was  in  fact  a  good  one,  and  so  it  might  be  though 
he  had  a  particular  infirmity,  and  the  only  question  was, 
whether  he  was  in  a  reasonable  good  state  of  health, 
and  such  a  life  as  ought  to  be  insured  on  common  terms."  ^ 
And  where  the  party  was  troubled  with  spasms  and  cramps, 
from  violent  fits  of  the  gout,  which  are  not  uncommon  symp- 
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toms  incident  to  that  complaint,  but  at  the  time  of  effecting 
the  policy  was  in  as  good  health  as  he  had  been  long  before, 
and  was  not  laboring  under  an  attack  of  the  gout,  a  war- 
ranty that  he  was  in  good  health  was  held  to  have  been 
complied  with ;  the  circumstance  of  the  liability  to  gout  hav- 
ing been  communicated  to  the  insurers,  and  no  warranty 
made  against  it.  Lord  Mansfield  in  that  case  observed, 
that  "  a  warranty  of  good  health  at  the  time  can  never  mean 
that  a  man  has  not  the  seeds  of  disorder ;  we  are  all  born 
with  the  seeds  of  mortality  in  us." 

§  814.  A  man  subject  to  the  gout  is  a  life  capable  of  being 
insured,  if  he  has  no  sickness  at  the  time  to  make  it  an  un- 
equal contract.!  This  principle  was  acted  upon  in  a  subse- 
quent case  by  Graham,  B.,  who,  on  the  trial  of  a  cause  in 
which  issue  had  been  joined  as  to  whether  the  plaintiff's  wife 
was  in  good  health,  as  alleged  in  a  warranty,  and  whether 
she  was  affected  with  any  disorder  tending  to  shorten  life, 
left  it  to  the  jury  to  say,  whether,  from  the  evidence  adduced 
of  her  habit  of  excessive  drinking,  <<  they  were  satisfied  that 
at  the  time  of  the  insurance  the  mischief  was  actually 
done,  and  her  constitution  radically  impaired,  so  as  not  to 
be  a  good  life  within  the  meaning  of  the  warranty."  In 
this  instance  the  discussion  seems  to  have  been  confined  to 
the  terms  '  warranted  in  good  health,'  and  the  circumstances, 
which  were  cogent  to  show,  and  induced  the  jury  to  be- 
lieve, that  she  was  in  a  very  precarious  and  bad  state  of 
health  at  the  time  of  effecting  the  policy,  rendered  any  ques- 
tion as  to  what  would  constitute  a  disorder  tending  to 
shorten  life,  superfluous.' 

§  315.  It  would,  however,  appear,  that  a  disorder  tending 
to  shorten  life  does  not  include  a  disorder  which  may,  and 
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even  does  in  the  particular  instance,  increase  to  such  an  ex- 
tent as  eventually  to  produce  death,  unless  it  has  attained 
an  ascendency  at  the  time  of  effecting  the  insurance  which 
creates  jeopardy.  Thus  Dr.  Watson,  whose  life  had  been 
insured  with  a  warranty  that  he  was  not  subject  to  a  disor- 
der tending  to  shorten  life,  some  time  before  the  policy  was 
effected,  had  applied  for  medical  advice  on  account  of  '  an 
affection  of  the  bowels,'  proceeding  from  dyspepsia.  This 
was  proved  to  be  a  disorder  rendering  the  patient  uncomfort- 
able, but  not  generally  tending  to  shorten  life,  unless  U  in- 
creases  to  an  excessive  decree.  There  was  some  evidence  to 
warrant  an  inference  that  it  had  increased  to  such  an  extent, 
and  it  was  shown  that  he  ultimately  died  of  it  The  jury 
were  thereupon  directed,  by  Gibbs,  C.  J.,  to  consider  whether 
the  dyspepsia  under  which  he  labored  was,  at  the  time  of 
effecting  the  policy,  of  such  a  degree  that  by  its  excess  it 
tended  to  shorten  life ;  and  they  having  decided  that  it  was 
not,  the  court  refused  a  new  trial.  Chambre,  J.,  remarked,  in 
the  course  of  his  judgment^  "  that  all  disorders  have,  more  or 
less,  a  tendency  to  shorten  life,  even  the  most  trifling  ;  corns 
may  end  in  mortification :  that  is  not  the  meaning  of  the 
clause  ;"  and  Gibbs,  C.  J.,  also  remarked,  *<  according  to  the 
rule  contended  for,  the  assured  to  be  insurable  must  have  no 
disease  at  all,*'  which  was  not  intended.^  It  was  admitted  in 
this  case  that  if  the  dyspepsia  had  been  organic,  which  arises 
from  a  defect  in  some  of  the  internal  organs,  the  policy  would 
have  been  avoided,  as  that  disease  has  a  tendency  to  shorten 
life.  With  respect  to  the  state  of  health  of  the  party,  his 
declarations  upon  the  subject  made  about  the  time  will  be 
evidence,  even  against  another  person  who  has  insured  the 
life,  since  ex  necessitate  reij  they  afford  almost  the  only 
means,  after  his  death,  of  ascertaining  what  he  suffered,  and 
what  were  his  symptoms.^      The  warranty  respecting  the 
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medical  attendant  has  been  several  times  the  subject  of  ques- 
tion, and  it  appears  from  the  cases  that  the  expression,  usual 
medical  attendant,  means  the  person  who,  at  the  time  of 
effecting  the  policy  is  in  the  hctbit  of  attending  the  party. 
Mere  accidental  advice  will  not  support  the  warranty,  neither 
will  a  reference  to  a  person  who  has  once  been  the  medical 
attendant,  if  another  medical  man  has  subsequently  been  in 
attendance.^  In  one  instance,  a  wife,  whose  life  was  insured 
by  her  husband,  had,  previously  to  her  marriage  with  him, 
been  attended  by  a  medical  man,  once  in  1829,  and  again  in 
1830,  for  serious  illness.  With  this  fact  her  hasband  was 
unacquainted.  After  her  marriage,  in  1832,  Mr.  D.,  another 
medical  man,  being  in  attendance  on  the  family  of  the  hus- 
band, on  one  or  two  occasions  prescribed  something  for  a 
cold  under  which  she  was  suffering,  but  the  causes  for  his 
doing  this  were  so  slight  that  he  had  not  even  made  any 
charge.  The  husband  having,  under  these  circumstances,  in 
1833,  made  a  declaration  that  Mr.  D.  was  her  usual  medical 
attendant,  the  Court  of  Exchequer  expressed  a  strong  opi- 
nion that  the  conditions  had  not  been  complied  with,  and  set 
aside  a  verdict  found  for  the  plaintiff.^ 

§  316.  In  another  case.  Colonel  Lyon  had  a  regular  medi- 
cal man,  (Mr.  G.)  who  had  attended  him  at  his  residence  in 
the  country  for  some  time,  but  since  his  las^  attendance  upon 
him,  which  was  three  years  before  the  date  of  the  policy,  he 
had  been  attended  by  two  other  medical  gentlemen.  Dr.  V. 
and  Mr.  J.,  in  London,  for  a  complaint  in  no  way  connected 
with  that  which  ultimately  produced  his  death.  Of  the  fact 
that  he  had  been  thus  attended,  the  assured  (a  third  party) 
was  ignorant ;  yet  it  was  held  that  the  statement  by  Colonel 
Lyon,  in  answer  to  the  question,  ^'  who  is  your  medical  at- 
tendant?" "  I  have  none  except  Mr.  G.,"  which  was  incor- 
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porated  in  the  policy,  vitiated  the  contract^  The  term  "  me- 
dical attendant,"  too,  does  not  apply  merely  to  a  regular 
practitioner  ;  it  includes  any  person  who  acts  in  that  capa- 
city, even  a  quack  doctor.  This  was  instanced  in  a  case 
which  is  worthy  of  rather  a  full  detail.  The  plaintiff,  wish- 
ing to  insure  the  life  of  a  man  named  House,  referred  the 
agent  of  the  company  to  him  for  the  necessary  information 
respecting  the  declaration,  and  House  stated,  ^^  I  have  never 
had  occasion  for  a  doctor :  sometimes  I  have  taken  Harvey's 
quack  pills,  but  Mr.  V.  knows  &s  much  of  me  as  any  man." 
The  agent  thereupon  drew  up  the  declaration,  stating  that 
Mr.  V.  was  the  medical  man  who  usually  attended  House, 
and  this  was  signed  by  the  plaintiff.  It  was  proved,  howev- 
er, that  Mr.  V.  had  not  attended  House  for  nearly  twenty 
years,  but  that  he  had  occasionally  been  attended  from  time 
to  time  by  a  quack  doctor,  called  Dr.  Harvey.  The  plaintiff 
was  not  aware  of  this  circumstance.  The  court  decided  that 
it  was  <'  no  matter  whether  Dr.  Harvey  was  a  good  medical 
attendant  or  not,  he  was  the  person  actually  attending  him," 
that  the  circumstance  of  the  plaintiff  being  ignorant  of  the 
error  did  not  affect  the  question,  but  that  the  policy  was 
void.^  An  intention  to  abandon  one  who  had  been  the  usual 
medical  attendant,  or  the  circumstance  of  his  retiririg  from 
practice,  and  leaving  his  place  of  business,  with  an  imperfect 
adoption  of  some  other  medical  attendant,^  does  not  justify 
a  reference  to  the  latter  alone ;  and  should  the  party  have  no 
usual  medical  attendant  at  the  time,  he  should  state  such  to 
be  the  fact,  as  it  would  naturally  lead  to  the  question  who 
had  attended  him  last 

§  317.  As  to  concealmerU  and  misrepreserUation^  that  por- 
tion of  the  declaration,  by  which  the  assured  states  that  there 
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is  not  within  his  knowledge  any  material  circumstance  or  in- 
formation touching  his  past  or  present  state  of  health,  or 
habits  of  life,  with  which  the  directors  ought  to  be  made  ac- 
quainted, is  not  universally  inserted  by  the  offices.  Its  inser- 
tion is  almost  superfluous,  for  by  the  general  law  of  insurance 
and  the  principles  on  which  it  is  founded,  the  withholding  of 
such  information,  even  thoagh  the  policy  contained  no  such 
warranty,  would  annul  the  contract.  This  leads  us  to  the 
consideration  of  the  rule  which  exacts  from  the  assured,  as 
well  as  the  agent  ^  whom  he  employs  to  effect  the  insurance, 
an  unreserved  and  full  statement  of  all  material  facts,  whether* 
he  is  required  by  the  insurers  to  give  it,  or  not,  unless  they 
expressly  dispense  with  it  An  undertaking  of  insurance  is 
considered  by  the  law  to  be  what  it  really  is,  a  contract  upon 
speculation,  and  in  order  to  form  a  correct  estimate  of  the  risk 
incurred,  and  to  compute  accurately  the  compensation  which 
ought  to  be  paid  for  subjecting  himself  to  it,  a  knowledge  of 
all  important  facts  is  most  essential  to  the  insurer.  From  the 
nature  of  things,  these  almost  invariably  lie  within  the  know- 
ledge of  the  assured,  and,  therefore,  the  communication  of 
every  circumstance  with  which  he  is  acquainted,  material  for 
the  purpose  of  this  computation,  is  most  justly  and  wisely 
imposed  as  a  positive  duty  upon  him  by  the  law.  He  is  re- 
quired ^  to  act  with  the  purest  good  faith,  and  even  an  excess 
of  candor,  and  his  omission  to  mention  any  fact  which  might 
fairly  have  influenced  the  judgment  of  a  reasonable  man  in 
estimating  the  premium,  or  accepting  the  insurance,  although 
it  may  have  arisen  from  mistake  or  heedlessness,  or  from  a 
bond  fide  belief  that  it  was  quite  irrelevant,  will  be  fatal. 
*'  The  proper  question,"  observes  Baylby,  J.,  "  is  whether  any 
particular  circumstance  was  in  fact  material,  and  not  whether 
th6  party  believed  it  to  be  so.     The  contrary  doctrine  would 
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lead  to  frequent  suppression  of  information,  and  it  would  often 
be  extremely  difficult  to  show,  that  the  party  neglecting  to 
give  the  information  thought  it  material."  ^  Neither  is  this 
duty  confined  to  matters  respecting  which  questions  are  ad- 
dressed to  the  assured  ;  the  only  limit  which  the  law  allows 
is  his  knowledge,  and  therefore  he  must  even  volunteer  all 
the  information  he  possesses  which  is  in  any  way  material. 
The  evasion  of  a  question  would  obviously  be  a  fraud,  and  a 
concealment  might  also  amoun^to  it,  but  much  less  than  this 
will  vitiate  the  contract.  As  Lord  Ltndhurst  expressed 
himself  in  summing  up  in  one  case  to  the  jury,  <  I  do  not 
choose  to  use  the  word  concealment^  as  it  may  import  fraud. 
The  mere  non-communication  of  the  facts,  if  you  are  of  opi- 
nion that  they  were  material,  will  a.void  the  policy.'  ^  The 
knowledge  of  the  insured,  however,  is  the  limit,  and  it  is  not 
incumbent  on  him  to  procure  the  communication  of  every 
material  fact,  with  which  other  persons  may  be  acquainted. 
And  hence  when  a  person  who  effects  an  insurance  on  his 
life  on  his  own  account,  or  as  the  agent  of  another,  has  suf- 
fered from  an  attack  of  a  serious  disease,  which  it  would  be 
his  duty  under  ordinary  circumstances  to  mention  to  the 
insurers,  from  its  peculiar  nature,  or  otherwise,  remains  in 
Ignorance  of  its  real  character,  though  that  was  evident  to 
others,  an  omission  to  cause  the  office  to  be  apprised  of  it 
will  not,  in  the  absence  of  any  warranty,  defeat  their  engage- 
ment. Thus,  where  Mr.  Abraham  had,  in  1823,  labored  un- 
der delusions  arising  from  incipient  insanity,  of  which  heper- 
sonaliy  was  unconscious,  but  Dr.  Bairows  and  Dr.  Suther- 
land, who  attended  him,  knew  the  cause,  the  fact  of  the  in- 
surers not  having  been  informed  of  the  circumstance,  when 
an  insurance  was  effected  on  his  life,  and  he  was  examined 
in  1827,  was  held,  even  upon  the  assumption  that  he  was  the 
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agent  of  the  assured,  a  third  person,  for  all  parposes,  not  to 
vitiate  the  policy .^ 

§  318.  If  a  simple  omission  to  state  circumstances  which 
would  enable  the  insurer  more  accurately  to  estimate  the 
risk,  without  reference  to  the  motives  of  the  assured,  entails 
such  a  penalty,  clearly  the  result  should  be  the  same,  where 
he  has  either  wilfully  or  innocently  made  erroneous  state- 
ments as  to  material  facts,  and  caused  the  insurer  to  calcu- 

• 

late  his  payment  on  a  wrong  basis.  A  representation,  there- 
fore, of  material  facts,  which  turns  out  to  be  incorrect,  de- 
stroys the  contract  In  every  species  of  contract,  when  a 
party  has  made  a  statement  which  he  knew  .at  the  time  to  be 
false,  and  by  means  of  it  induced  another  to  enter  into  an 
engagement  with  him,  the  latter  may  always  avoid  it.  This 
right  arises  from  the  fraudulent  nature  of  the  act,  and  the 
wilful  imposition  which  has  been  practised ;  but  in  insur- 
ances the  question  is  not  whether  the  person  making  it  was 
aware  of  its  inaccuracy,  or  the  assured  was  guilty  of  fraud, 
but  simply  whether  the  statement  was  incorrect ;  and  the 
most  pardonable  mistake  will  consequently  discharge  the 
insurer.  A  representation  differs  from  a  positive  warranty 
only  in  this,  that  with  respect  to  the  latter  the  materiality  or 
immateriality  of  the  facts  included  in  it  is  unimportant; 
with  respect  to  the  former,  the  insurance  is  not  void,  unless 
the  fact  misrepresented  is  material.^ 

§  319.  In  a  warranty,  too,  the  statements  must  be  strictly^ 
in  a  representation  they  need  only  be  svbstarUially  true.  The 
law  has  most  justly  laid  down  this  rule ;  for  the  assured  should 
only  positively  aver  facts,  when  they  fall  within  his  own  per- 
sonal cognizance ;  and  if  be  has  drawn  an  inference  which  the 


1  Swete  r.  Fairlie,  6  Car.  &  Payne,  R.  1. 

ft  See  antey  §  147,  et  nq.    New  York  Life  Ins.  Co.  v.  Flack,  8  Mill  (Md.) 
R.841. 
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insurers  would  not  have  drawn,  as  either  he  or  the  insurers 
must  suffer,  and  they  would  have  just  cause  to  complaini  if 
they  were  compelled  to  bear  a  loss  consequent  upon  his  mis- 
take, the  law  has  very  properly  thrown  the  burden  upon  him. 
Hence,  whenever  the  assured  has  not  personal  means  of  know- 
ing facts  which  are  material,  he  should  either  state  the  whole 
of  what  he  has  been  told,  as  a  matter  for  the  accuracy  of 
which  he  will  not  vouch,  or,  if  he  believes  it,  as  a  mere  mat- 
ter of  belief.  This  course  he  may  with  safety  adopt,  for  the 
law  is  not  so  unreasonable  as  at  once  to  compel  him  to  divulge 
all  he  is  acquainted  with,  and  to  subject  him  to  unavoidable 
risk  in  doing  so.  Therefore,  where  a  party  stated  that,  from 
information  he  had  received,  he  believed  the  life  of  the  person 
he  was  employed  to  insure  was  a  good  life,  but  he  would  not 
warrant  it,  and  it  afterwards  turned  out  that  the  party  was 
at  the  time  seriously  ill,  it  was  decided,  that,  as  the  agent 
had  no  reason  to  believe  his  statement  to  be  incorrect,  he 
was  in  no  way  to  blame,  and  that  the  policy  was  good.^ 
The  only  other  question,  where  facts  have  been  either  omit- 
ted to  be  mentioned,  or  have  been  misrepresented,  in  the 
absence  of  actual  fraud,  is  the  materiality  of  them,  and  upon 
this  point  the  jury  are  the  sole  judges.^ 


1  Stackpole  v.  Simon,  2  Park,  Ins.  932,  8th  edition. 

'  Huguenin  v.  Rayley,  6  Taunt.  186 ;  Lindenau  v.  Desborough,  8  B.  &  C. 
586 ;  and  ante^  §  152  et  seq.,  and  175,  and  311  et  seq,  F.  proposed  his  life  for 
insurance,  and  signed  a  form  of  "proposal,"  which  contained  hb  answers  to 
twenty-seven  questions,  the  2l8t  and  22d  of  which  were  as  follows:  "2l8t 
Did  any  of  the  party's  near  relations  die  ofconsumption,  or  any  other  pulmo- 
nary complaint  ?  "  Answer :  "  No.**  "  22d.  Has  the  party's  life  been  accepted 
or  refused  at  any  office?"  &c.  Answer:  "No."  The  proposal  also  con- 
tained the  following  agreement:  —  "I  hereby  agree  that  the  particulars 
mentioned  in  the  above  proposal,  shall  form  the  baas  of  the  contract 
between  the  assured  and  the  company ;  and  if  there  be  any  fraudulent 
concealment,  or  untrue  allegation  contained  therein,  or  any  circumstance 
material  to  thb  insurance  shall  not  have  been  fully  cooununicated  to  the 
said  company,  or  there  shall  be  any  fraud  or  misstatement,  all  money  which 


OH.  XT.]    LITE  INSUBANCB  IN  BBGABD  TO  VABBANTT,  ETO.     898 

§  320.  The  omission  to  state  that  the  person  whose  life 
was  insured  in  April,  1823,  and  who  died  of  diseased  lungs 
in  April,  1824,  had  been  twice  alarmingly  ill  six  months 
before  the  date  of  the  insurance,  and  subsequently  to  those 
illnesses  Ijad  become  much  emaciated,  and  suffered  from  a 
troublesome  cough,  for  which  she  was  attended  by  a  medical 
practitioner  who  was  not  referred  to,  was,  deemed  by  the 
court  such  a  matter  bs  the  judge  ought  expressly  to  have 
submitted  to  the  jury,  although  she  had  apparently  reco* 
vered  before  the  making  of  the  policy.^  And  it  would  appear 
from  this  and  other  cases,'  that  it  is  important  the  insurers 
should  be  enabled  to  make  inquiries  of  the  medical  man  who 


afaall  have  been  paid  on  account  of  this  insurance,  shall  become  forfeited 
and  the  policy  void."  The  policy  contained  a  warranty  on  the  part  of  F. 
as  to  most  of  the  facts  replied  to  in  the  proposal,  but  not  as  to  questions  21 
and  22.  It  then  provided,  that  the  policy  should  be  null  and  void,  and  all 
moneys  paid  by  F.  forfeited  upon  F.  dying  in  certain  enumerated  modes,  or 
**  if  any  thing  so  warranted  as  aforesaid,  shall  not  be  true,  or  if  any  circum- 
stances material  to  this  insurance  shall  not  have  been  truly  stated,  or  shall 
have  been  misrepresented  or  concealed,  or  shall  not  have  been  fully  and 
fairly  disclosed  and  communicated  to  the  said  company,  or  if  any  fraud  shall 
have  been  practised  upon  the  said  company,  or  any  false  statement  made  to 
them  in  or  about  the  obtaining  or  effecting  of  this  insurance."  Upon  an 
action  on  the  policy  against  the  company,  it  appeared  that  the  answers  21 
and  22  were  not  true.  It  was  held  by  the  House  of  Lords,  reversing  the 
decisions  of  the  courts  of  Exchequer  and  Exchequer  Chamber,  in  Ireland, 
that  the  judge  was  wrong  in  directing  the  jury,  that  if  they  found  the  state- 
ments both  false  and  material,  they  should  find  a  verdict  for  the  defendant; 
and  that  the  questions  which  the  judge  ought  to  have  left  to  the  jury,  were, 
Jirst^  were  the  statements  false ;  and,  secondly ,  were  they  made  in  obtaining 
or  effecting  the  policy.  Anderson  v.  Fitzgerald,  (House  of  Lords,)  17  Jur. 
995,  and  S.  C,  in  24  Eng.  Law  &  £q.  R.  1.  See  the  opinion,  given  in  this 
case,  by  Lord  St  Leonards,  and  his  observations  on  the  form*  of  the  above 
policy,  and  the  effect  of  making  some  of  the  statements,  in  the  proposal, 
matters  of  warranty. 

1  Morrison  v,  Muspratt,  4  Bing.  60. 

'  Maynard  v,  Rhode,  5  Dow.  &  Ry.  266 ;  Everett  v.  Desborough,  5  Bmg. 
503. 
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baa  last  had  the  party  under  hia  care,  and  therefore  if  ^  medi- 
cal man,  who  is  not  the  usual  medical  attendant,  has  been 
in  recent  attendance,  whether  there  is  or  is  not  a  reference  to 
the  usual  attendant  in  the  declaration,  an  omission  to  com- 
municate that  fact  would  be  fatal.  In  another  case,  where 
insanity  was  not  mentioned  in  the  declaration,  but  the  per- 
son whose  life  was  insured  had  lost  the  use  of  his  mental 
faculties,  the  non-communication  of  this  circumstance  was 
held  to  be  an  omission,  which  would  have  justified  the  jury 
in  finding  a  verdict  for  the  insurers;^  and  in  a  third,  the  false 
assertion  of  the  insured,  who  was  effecting  an  insurance  for 
two  years  only,  that  she  had  not  effected  any  other  insur- 
ance, was  considered  a  misrepresentation  of  a  material  fact^ 

§  321.  That  an  unmarried  woman  had  two  years  before 
become  the  mother  of  a  child  under  circumstances  of  the 
grossest  profligacy,^  and  that  the  party  whose  life  was  insured 
was  at  the  time  a  prisoner  for  debt,  and  consequently  debar- 
red from  air  and  exercise,^  were  in  two  other  instances  held 
to  be  fit  subjects  to  be  submitted  to  a  jury.  It  may  not 
too  often  be  stated,  that  in  the  case  of  concealment  or  mis- 
representation, as  in  the  case  of  a  warranty^  the  question  of 
materiality  is  not  regulated  or  determined  by  the  event,  and 
although  the  death  may  arise  from  a  cause  totally  uncon- 
nected with  the  circumstances  which  have  been  omitted  to 
be  mentioned  or  have  been  misrepresented,  the  contract  will 
equally  be  vitiated.  Thus,  for  example,  if  the  party  whose 
life  was  the  subject  of  the  insurance,  in  the  first  case  above 
quoted,  had  been  killed  within  twenty-four  hours  after  effect- 
ing the  insurance,  by  a  thunder-storm,  the  policy  would  have 


1  Liodenau  v.  Desborough,  8  B.  &  C.  586.    See  also  Swete  r.  Fairlie, 
6  Car.  &  P.  1 ;  Moens  v,  Heyworth,  10  M.  &  Welsh.  R.  155.     . 
S  Wainwright  v.  Bland,  1  Mood.  &  Bob.  478 ;  1 M.  &  W.  32. 
9  Edwards  r.  Barrow,  Ellis,  116. 
4  Huguenin  v.  Bayley,  6  Taunt  186. 
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been  as  unavailable  ^  as  if  it  had  occurred  from  the  disease 
suppressed. 

§  322.  There  was  an  insurance  made  by  a  sister,  for  five 
thousand  dollars,  upon  the  life  of  her  brother,  J.  B.,  aged 
thirty-three  years,  bound  on  a  voyage  to  South  America,  or 
any  other  place  he  might  proceed  to  from  Boston,  commenc- 
ing the  risk  on  the  16th  of  December,  1809,  at  noon,  and  to 
continue  until  the  16th  of  July,  1810,  at  noon;  for  a  pre- 
mium of  seven  per  cent,  and  the  underwriter  became  obli- 
gated in  the  sum  of  five  hundred  dollars.  The  court  held, 
that  the  utmost  latitude  was  given  to  J.  B.,  to  go  where  he 
pleased,  at  all  times,  and  imposed  no  restriction  whatever 
upon  him  as  to  the  place  where  he  should  exercise  his  indus- 
try and  enterprise.  By  the  court, — "Possibly,  if  he  secretly 
intended,  at  the  time  the  policy  was  subscribed,  to  visit  some 
portion  of  the  globe,  where  his  life  would  be  exposed  to  more 
than  common  hazard,  and  kept  that  intention  concealed  from 
the  underwriters;  had  he  been  interested  himself  in  the 
policy,  or  had  his  sister  been  privy  to  his  intentions,  and 
aided  him  in  concealing  them,  such  conduct  might  have  been 
considered  in  the  light  of  a  fraudulent  concealment ;  and  if 
the  fact  were  material,  the  contract  might  have  been  avoided. 
But  the  jury  have  found  that  there  was  ho  such  concealment ; 
and  the  objection  now  rests  upon  the  supposed  illegality  of 
the  enterprise  in  which  he  was  engaged.  It  is  a  sufficient 
answer  to  this  objection,  that  whatever  the  law  may  be  as  to 
an  insurance  upon  an  illicit  voyage  between  the  parties  to 
the  contract,  the  present  plaintiff,  being  ignorant  of  an  in- 
tended violation  of  the  law,  ought  not  to  be  affected  by  such 
illegality.  Had  the  policy  been  effected  by  J.  B.  himself, 
it  might  be  questionable  whether,  as  the  underwriters  had 
excepted  no  particular  employment,  in  which  he  might  be 
engaged,  and  no  cause  of  death  but  suicide  and  forfeiture  of 


I  Maynard  v.  Rhode,  1  Car.  &  Payne,  B.  860,  cited  hy  Dowdes. 
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life  for  crime,  whether  his  engagement  in  any  trafiic  prohi- 
bited by  law  would  have  discharged  their  liability.  If  it 
would,  it  must  only  be  because  it  might  be  thought  just  and 
legal  to  discourage  contracts  which  might  tend  to  uphold 
enterprises  forbidden  by  the  laws«"^ 

§  333.  A  case  which  involved  the  question  of  an  untrue 
statement  or  concealment,  was  the  following,  decided  by  the 
Supreme  Court  of  Massachusetts:^— The  plaintiff's  intes- 
tate,  on  the  1st  of  December,  1848,  applied  to  the  defendants' 
agent  at  Springfield,  to  obtain  insurance  on  his  life  for  $3,000, 
and  signed  an  application  for  that  purpose  in  the  form  pre- 
scribed by  the  company.  The  application  contained  various 
interrogatories  relating  to  the  circumstances,  condition,  and 
state  of  health  of  the  applicant,  to  be  answered  by  him ;  and 
the  answers  to  which  constituted  the  representation  upon 
which  the  insurance  was  to  be  effected.  One  of  these  ques- 
tions, the  9th,  was :  "  Have  the  party's  parents,  brothers,  or 
sisters,  been  afflicted  with  pulmonary  complaints  or  con- 
sumption ? "  To  which  the  applicant  answered,  that  his 
mother  and  sister  died  of  consumption.  The  10th  was: 
"  Has  the  party  or  any  of  his  family  been  afflicted  with  pul- 
monary complaints,  consumption,  or  spitting  of  blood  ?  "  To 
which  the  intestate  answered  in  the  negative.  Another,  the 
17th,  was  as  follows :  "  Is  the  party  now  afflicted  with  any 
disease  or  disorder,  and  what?"  To  this  the  intestate  an- 
swered :  "  He  cannot  say  that  he  is  afflicted  with  disease  or 
disorder,  but  at  the  present  time  is  troubled  with  a  general 
debility  of  the  system."     The  last  interrogatory,  the  25th, 


i  Lord  V,  Dall,  12  Mass.  R  115.  The  court  concluded  their  opinion  as 
follows:  "Perceiving  nothing  in  this  contract  unfriendly  to  the  morals  or 
interests  of  the  community ;  and  no  knowledge  of  an  illegal  intention  being 
imputed  to  the  plaintiff,  we  see  no  reason  for  setting  aside  the  yerdiot;"  and 
the  court  refer  to  Marsh,  on  Ins.  Sd  ed.  771,  776. 

3  Yose  t*.  Eagle  Life  and  Health  Ins.  Co.  6  CusL  (Mass.)  R.  42. 
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which  the  applicant  answered  in  the  affirmative,  was  ex- 
pressed in  these  terms :  "  Is  the  party  aware,  that  any  untrue 
or  fraudulent  allegation,  or  if  there  shall  be  any  misrepresent- 
ation or  concealment  made  in  effecting  the  proposed  assur- 
ance, it  will  render  the  policy  void,  and  that  all  payments  of 
premium  made  thereon  will  be  forfeited  ?  "  In  answer  to  the 
interrogatory  inquiring  <<the  name  and  residence  of  the  appli- 
cant's usual  medical  attendant,"  or  (if  he  had  none)  ^'of  some 
other  medical  person  to  be  referred  to  for  information  as  to 
his  health,"  the  intestate  gave  the  name  of  Alfred  Lambert, 
Springfield  ;  and  the  name  of  R.  E,  Ladd,  of  Springfield,  as 
"an  intimate  friend  to  be  referred  to  for  similar  information." 
On  receiving  the  application,  the  agent  called  on  B.  E.  Ladd, 
to  whom  the  applicant  had  referred,  and  on  Dr.  Lambert,  his 
medical  attendant  The  latter,  not  being  at  home,  the  agent, 
at  the  suggestion  of  Pease,  called  on  another  physician.  Dr. 
Wood,  who  had  sometimes  been  employed  by  the  agent  to 
make  medical  examinations  for  the  defendants.  Dr.  Wood 
examined  Pease  the  same  day,  in  the  agent's  presence,  and 
wrote  and  subscribed  a  certificate,  which  he  delivered  to  the 
agent,  as  follows:  <'I  hereby  certify  that  I  have  examined 
George  F.  Pease.  The  organs  of  his  chest  give  no  indication 
of  organic  disease,  the  air  passes  through  every  part  of  his 
lungs  freely.  His  physical  appearance  is  good,  and  has  no 
appearance  of  chronic  predisposition.  I  consider  him  a  good 
subject  for  insurance."  The  application  and  certificate  were 
forwarded  immediately  to  the  directors  of  the  defendants, 
and  thereupon  a  policy  was  executed,  dated  on  the  same  day 
with  the  application,  and  sent  to  the  agent,  who  subsequently 
delivered  it  to  the  intestate,  and  received  the  premium  for 
the  first  year.  The  policy  contained  a  clause,  declaring  it  to 
be  made  upon  this  express  condition,  *Hhat  said  application 
forms  a  part  and  parcel  of  this  policy,  and  if  it  shall  be  found 
that  the  said  application  is  in  any  respect  untrue,  or  that 
there  is  any  misrepresentation  or  concealment  in  the  said 
application,  then  this  policy  shall  be  void  and  of  no  effect, 

34 
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and  all  the  premiums  paid  thereon  shall  be  forfeited  to  the 
said  company."  The  arbitrators  reported,  that  the  plaintiff's 
intestate,  at  the  time  of  making  his  application,  was  laboring 
under  a  tubercular  consumption,  the  incipient  symptoms  of 
which  had  begun  to  develop  themselves  as  early  as  the  July 
previous,  and  that  he  died  of  the  same  disease  in  February, 
1849 :  that  he  knew  of  symptoms  in  respect  to  himself,  which 
ordinarily  indicate  the  incipient  stages  and  subsequent  pro- 
gress of  such  disease,  at  the  time  of,  and  previous  to,  making 
his  application,  but  that  he  did  not  disclose  the  existence 
of  these  symptoms  to  the  defendants'  agent ;  that  when  he 
made  the  application,  the  intestate  did  not  believe  he  had 
such  complaint,  though  he  had  reasonable  cause  to  do  so ; 
and  that  the  statement  made  by  him  was  not  intentionally 
false,  but,  according  to  his  belief  at  the  time,  was  true.  The 
arbitrators  also  reported,  that  so  many  of  the  symptoms  of 
the  intestate's  disease  were  known  to  the  defendants'  agent, 
before  the  policy  was  made  and  delivered,  as  to  indicate  to 
a  man  of  ordinary  intelligence,  that  he  was  laboring  under 
disease  of  a  pulmonary  character;  and  that  the  agent  had 
reasonable  cause  to  believe  that  the  intestate  was  laboring 
under  a  disease  of  that  character.  The  arbitrators  reported 
further,  that,  so  far  as  the  intestate's  application  contained 
statements  inconsistent  with  the  fact,  that,  at  the  time  of  the 
application  and  the  issuing  of  the  policy,  he  was  laboring 
under  a  pulmonary  disease,  which  was  incurable,  and  what 
is  known  as  consumption,  such  statements  were  not  true; 
and  that  if  the  court  should  be  of  opinion,  that  the  policy 
aiid  application  amounted  to  a  warranty,  on  the  part  of  the 
intestate,  that  he  was  not  then,  and  for  some  months  pre- 
vious had  not  been,  laboring  under  the  disease  of  consump- 
tion or  pulmonary  complaint,  the  arbitrators  awarded  and 
determined  that  the  plaintiff  had  not  sustained  his  action ; 
but  if  the  court  should  be  of  opinion,  that  the  representations 
contained  in  the  application,  together  with  the  policy,  did 
not  constitute  a  warranty,  and  should  also  be  of  opinion, 
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that,  upon  the  facts  above  stated,  the  defendants  were  liable, 
the  arbitrators  awarded  and  determined  in  favor  of  the  plain- 
tiff, for  the  amount  due  on  the  policy.  By  the  Court:  "It  is 
the  duty  of  the  insured  to  disclose  all  material  facts  within 
his  knowledge.  Although  specific  questions  applicable  to 
all  men  are  proposed  by  the  insurers,  yet  there  may  be  par- 
ticular circumstances  affecting  the  individual  to  be  insured, 
which  are  not  likely  to  be  known  to  the  insurers ;  and  the 
concealment  of  a  material  fact,  when  a  general  question  is 
put  by  the  insurers,  at  the  time  of  effecting  the  policy,  which 
would  elicit  that  fact,  will  vitiate  the  policy.  Applying  these 
principles  of  law  to  the  present  case,  and  the  conclusion  is 
inevitable,  that  the  plaintiff  is  not  entitled  to  recover.  Upon 
the  facts  in  the  case,  it  is  not  important  whether  the  propo- 
sal or  application  is  considered  as  a  warranty  or  representa- 
tion. As  a  warranty  it  was  so  manifestly  untrue,  and  as  a 
representation  there  was  manifestly  so  material  a  misre- 
presentation, that  in  either  view  the  policy  is  invalid.  The 
fact  is  established,  that  at  the  time  of  making  the  proposal 
and  issuing  the  policy,  the  insured  was  rapidly  declining  in 
a  confirmed  consumption,  and  had  been  so  declining  for  five 
months  previous,  and  continued  to  live  but  about  two  months 
after  this  time.  Yet,  in  answer  to  the  10th  interrogatory, 
the  insured  expressly  denied,  that  he  or  any  of  his  family  had 
been  afflicted  with  pulmonary  complaints,  consumption,  or 
spitting  of  blood.  In  answer  to  the  seventeenth  interroga- 
tory, the  insured  said  that  he  could  not  say  that  he  was 
afflicted  with  any  disease  or  disorder.  It  is  immaterial  that 
the  insured  did  not  suppose  himself  in  a  consumption  ;  the 
fact  was  so,  and  the  statement  was  manifestly  contrary  to 
the  fact,  which  was  a  most  material  and  conclusive  fact.  The 
fact  of  the  general  debility  of  the  system,  stated  by  the  in- 
sured, was  not  important  in  the  manner  in  which  it  was 
stated  ;  as  it  might  arise  from  a  variety  of  causes  not  mate- 
rially, affecting  the  risk,  and  would  not,  therefore,  by  any 
means,  give  the  insurers  the  information  wanted.     The  in- 
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sured  was  asked  directly,  whether  he  was  at  the  time  affect- 
ed with  any  disease  or  disorder,  and  what;  to  which  he 
answered,  that  he  could  not  say  that  he  was  afflicted  with 
any  disease  or  disorder  ;  but  he  could  have  stated  the  symp- 
toms of  consumption,  which  he  had,  and  which  he  knew 
he  had,  and  which  he  had  had  for  five  months  previous ;  and 
which  were  certainly  most  material  and  important  to  be 
known  by  the  insurers.  It  is  believed  that  omissions  or  con- 
cealments less  important  than  this,  and  without  any  inten- 
tional fraud,  have  been  held  to  avoid  policies  upon  life.  But 
it  is  not  necessary  to  make  this  any  part  of  the  ground  of  the 
decision  in  this  case  ;  as  the  answer  to  the  tenth 'interroga- 
tory is  so  manifestly  and  most  materially  untrue,  that  whether 
regarded  as  a  warranty  or  a  representation  it  must  avoid  this 
policy.  The  knowledge,  which  the  award  finds  that  the 
defendant's  agent  had  in  regard  to  the  situation  of  the  insur- 
ed, cannot  be  material.  The  agent  did  not  and  could  not 
make  the  contract.  He  received  the  application,  and  for- 
warded it  to  the  directors  of  the  company  at  their  place 
of  business,  and  the  contract  and  policy  were  there  made  and 
signed  by  the  ofiicers  of  the  company  wholly  upon  the  basis 
of  the  application,  which  is  expressly  declared,  both  in  the 
application  itself  and  in  the  policy,  to  form  a  part  of  the  po- 
licy. Both  the  application  and  policy  are  particularly  expli- 
cit and  strong  in  this  respect.  It  is  further  set  out  and 
declared  in  the  application  signed  by  the  insured,  that  if  any 
fraudulent  or  untrue  allegation,  misrepresentation,  or  conceal- 
ment is  contained  in  the  proposal,  all  moneys  which  had  been 
or  might  be  paid  on  account  of  such  assurance  shall  be  for- 
feited to  the  said  company,  and  the  policy  shall  be  void.  The 
insured  further  declared  in  his  proposal,  that  he  was  aware, 
that  any  untrue  or  fraudulent  allegation,  misrepresentation, 
or  concealment,  made  in  effecting  the  proposed  insurance, 
would  render  the  policy  void,  and  that  all  payments  of  pre- 
miums made  thereon  would  be  forfeited.  The  instruments 
executed  by  the  parties,  in  the  present  case,  are  certainly 
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peculiarly  strong  and  specific,  binding  the  insured  to  the 
utmost  care  and  caution  in  his  statements  and  representa- 
tions and  to  the  most  careful  and  scrupulous  disclosure  of 
every  thing  material  to  the  risk."  ^ 

§  324.  As  has  been  stated  by  Dowdeswell,^  to  the  above 
rules  respecting  the  non-communication  and  misrepresent- 
ation of  material  facts,  there  are  three  exceptions :  "  The  first 
of  these  is  where  the  insurers,  before  the  execution  of  the  po- 
licy, obtain  by  any  means  ^  an  accurate  knowledge  of  the 
facts  withheld,  or  without  fraud  erroneously  represented.  In 
such  a  case,  the  reason  for  the  rule  of  law  ceases,  inasmuch 
as  scieniia  utrinque  par^  pares  facit  contrahentes.  The  second 
is  where  such  facts  would  tend  to  diminish  rather  than  to 
enhance  the  risk  ;  and  the  third  exception  is  where  they  only 
affect  some  fact  included  in  a  warranty,  since  whatever  is 
comprised  within  that  is,  as  it  were,  struck  out  of  the  risk, 
and  ought  not  legitimately  to  form  an  ingredient  in  the  cal- 
culation of  the  premium."  *  But,  as  it  has,  with  perfect 
truth,  been  asserted,  "  the  very  essence  of  a  contract  of 
Life  Insurance  is  in  observing  good  faith  and  integrity^  and 


1  In  a  reduction  of  a  policj,  in  Scotland,  on  the  ground  that  a  habit  of 
dram-drinking  was  concealed,  it  was  held  to  be  incompetent  to  ask  whether 
the  party  was  reputed  a  dram-drinker.  Promoter  Life  Ins.  Co.  v.  Barrie's 
Representatives,  5  Mur.  R.  188  ;  1  Shaw's  Dig.  of  Cases  in  the  Sup.  CouHs 
of  Scotland,  688.  Payment  of  a  Life  Policy  was  resisted  on  the  ground  that 
a  dangerous  habit  of  opium  eating  was  not  disclosed  (in  Scotland) ;  and  the 
judge  directed  the  jury  to  consider  whether  a  question  regarding  habits  re- 
mained unanswered,  and  if  so,  whether  this  did  not  imply  a  waiver,  or 
abandonment  of  the  inquiry  into  the  habits ;  held  that  he  should  have  told 
the  jury,  that  such  implied  abandonment  or  waiver  did  not  relieve  the  assured 
from  making  a  disclosure  of  every  fact  material  to  be  known.  Forbes  v. 
Edinburgh  Life  Assurance  Co.,  1  Shaw's  Dig.  as  above. 

9  On  p.  60. 

3  See  Carter  v.  Boehm,  8  Burr.  R.  1910. 

4  See  Haywood  v.  Rogers,  4  East,  R.  590. 

84* 
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avoiding  any  representation  that  is  not  founded  in  truth  ;  or 
concealment  of  any  fact  that  may  give  either  party  an  ad* 
vantage  over  the  other."  ^ 


1  Bl&ney  on  Life  Ins.  49. 
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CHAPTER  XVL 

OP  ASSIGNMENT  OP  POLICIES  OP  INSURANCE  UPON  LIPE- 

§  325.  It  appears  that  there  has  never  been  any  long  ex- 
isting doubt  that  a  life  policy  is  assignable ;  ^  and,  as  has 
been  well  observed,  without  the  power  to  assign,  '^  the  insur- 
ance on  lives  would  lose  half  its  usefulness."  ^  Such  policies 
are  assignable,  though  the  question  has  been  agitated  in  Eng- 
land, whether  they  are  assignable  under  the  statute  which 
has  been  referred  to,  of  14  Geo.  3,  c.  48,^  which  requires  an 
interest  in  the  life  insured.  But  Yice-Chancellor  Shadwell  ^ 
held,  that  an  assignment  of  a  life  policy,  for  a  valuable  con- 
sideration, is  good,  provided  there  be  no  objection  to  its  valid- 
ity at  the  time  when  the  policy  is  effected ;  that  if  the  party 
effecting  the  policy  possess  an  insurable  interest  at  that  time,^ 
that  interest  will  be  sufficient  to  support  the  policy  in  the 
hands  of  the  assignee  for  valuable  consideration,  and  he  will 
be  entitled  to  bring  an  action  in  his  own  name  for  the  sum 
insured.  In  this  case  one  of  the  mesne  assignments  was 
voluntary,  but  valuable  consideration  had  been  given  for  it  by 
a  subsequent  assignment^ 


1  1  Bell,  Comm.  515. 

sibid. 

3  See  ante,  §  297,  and  Ellis  on  Fire  and  Life  Ins.  149. 

«  AMej  V,  Ashlej,  8  Sim.  Ch.  R.  151. 

5  As  to  the  interest  of  the  assured  in  Life  Policies,  see  ante,  Chap.  XIY., 
and  ante^  §  211 ;  Mackenzie  v.  Mackenzie,  5  Eng.  Law  &  £q.  B.  67  ;  Cook 
V.  Black,  1  Hare,  Ch.  B.  890 ;  Gingell  v.  Bean,  1  M.  &  Grang.  R.  555. 

6  For  Forms  of  a  Life  Policy,  see  Appx.  pp.  ix  ~  xvii.,  and  for  Heads  of 
Indenture  of  Assignment  of  a  Policy  of  Insurance  upon  Life,  as  a  security 
for  a  debt,  see  Appx.  p.  xiy. 
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§  326.  By  the  terras  of  the  assignment  of  a  life  insurance 
policy,  the  assignee  was  to  receive  the  proceeds,  and  if  other 
securities  held  by  him  were  insufficient  for  that  purpose,  to 
apply  the  same  to  the  satisfaction  of  his  claims  against  the 
assignor,  and  to  pay  over  the  residue,  if  any,  to  the  wife  of 
^  the  latter.  The  Chancellor  of  Maryland  held,  that  upon  the 
facts,  there  was  such  a  consummate  transfer  and  delivery  of 
the  policy  in  question,  as  took  from  the  husband  the  legal 
power  and  dominion  over  it ;  that  after  he  had  assigned  the 
policy  by  indorsement  and  delivery,  for  the  purposes  as  were 
disclosed  in  the  evidence,  there  no  longer  remained  in  the 
assignor  any  authority  or  control  over  it ;  and  that  the  insur- 
ance company  had  full  authority  to  pay  the  money  to  the 
assignee.^     Still,  the  effect  of  this  and  the  preceding  decision 


1  Harrison  v,  McConkey,  1  Johns.  (Md.)  Ch.  R.  84.  "  This/'  remarked 
the  Chancellor,  "  was  not  like  the  case  of  Pennington  v.  Patterson,  2  Gill 
&  Johns.  208,  and  Bradley  &  wife  v.  Hunt,  5  Gill  &  Johns.  54,  in  which 
the  legal  power  and  dominion  over  the  property  in  dispute  remained,  not- 
withstanding the  acts  done,  by  the  alleged  donors ;  but  it  b  the  case  of  an 
absolute  transfer  of  the  entire  possession  and  title,  leaving  the  party  making 
the  transfer  no  power  whatever  over  the  subject,  and  requiring  nothing  of 
him  or  his  administrator  to  perfect  it"  In  Palmer  v.  Merrill,  6  Gush.  (Mass.) 
R.  282,  a  case  of  Life  Insurance,  Shaw,  C.  J.,  says,  —  "  According  to  the 
modern  decisions,  courts  of  law  recognize  the  assignment  of  a  chose  in  action 
so  far  as  to  vest  an  equitable  interest  in  the  assignee,  and  authorize  him  to 
bring  an  action  in  the  name  of  the  assignor,  and  recover  a  judgment  for  his 
own  benefit  But,  in  order  to  constitute  such  an  assignment,  two  ^things 
must  concur ;  first,  the  party  holding  the  chose  in  action  must,  by  some  sig- 
nificent  act,  express  his  intention  that  the  assignee  shall  have  the  debt  or 
right  in  question,  and,  according  to  the  nature  and  circumstances  of  the  case, 
deliver  to  the  assignee,  or  to  some  person  for  his  use,  the  security,  if  there 
be  one,  bond,  deed,  note,  or  written  agreement  upon  which  the  debt  or  chose 
in  action  arises ;  and,  secondly,  the  transfer  shall  be  of  the  whole  and  entire 
debt  or  obligation,  in  which  the  chose  in  action  consists,  and,  as  far  as  prac- 
ticable, place  the  assignee  in  the  condition  of  the  assignor,  so  as  to  enable  the 
assignee  to  recover  the  full  debt  due,  and  to  give  a  good  and  valid  discharge 
to  the  party  liable.  The  transfer  of  a  chose  in  action  bears  an  analogy,  in 
some  respect,  to  the  transfer  of  personal  property ;  there  can  be  no  actual 
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is  not  snch  as  can  prevent  questions  being  raised  between  the 
assignee  and  the  office :  they  merely  decide  the  assignee's 
right  to  bring  an  action.^ 

§  327.  Whether  a  right  is  secured  by  a  mere  deposit  of  a 
life  policy,  or  by  a  formal  assignment,  it  can  make  no  differ- 
ence; the  effect  in  equity  is  to  give  the  party  taking  the 
security  all  that  an  assignment  would  give  him :  the  latter 
does,  in  fact,  assign  the  benefit  of  the  policy.  A  transaction, 
whereby  the  assured  gives  to  a  person  lending  money  to  him 
a  right  to  the  repayment  of  the  money  out  of  the  money 
which  is  to  become  dueyn  respect  to  a  life  policy,  is  in  truth 
an  assignment'  A  policy  of  insurance  upon  the  life  of  the 
party  obtaining  it,  is  assigned  as  security ^  with  a  covenant  by 
the  assignor  that  he  will  pay  the  premiums  to  the  insurance 
company,  and  that,  if  he  does  not,  it  shall  be  lawful  for  the 
assignees  to  pay  them,  and  recover  the  amount  from  the  as- 
signor, as  money  paid  to  his  use  ;  and  the  plaintiff  declares 
against  the  defendant,  in  debt,  reciting  the  deed,  and  alleg- 
ing payment  of  a  premium  on  default  made  by  the  defendant ; 
whereby  an  action  had  accrued  to  the  plaintiff.     In  such  case, 


manual  tradition  of  a  chose  in  action^  as  there  must  be  of  personal  property, 
to  constitute  a  lien ;  but  there  must  be  that  which  is  similar,  a  delivery  of 
the  note,  certificate,  or  other  document,  if  there  is  any,  which  constitutes  the 
chose  in  action^  to  the  assignee,  with  full  power  to  exercise  every  species  of 
dominion  over  it,  and  a  renunciation  of  any  power  over  it,  on  the  part  of  the 
assignor.  The  intention  is,  as  far  as  the  nature  of  the  case  will  admit,  to 
substitute  the  assignee  in  place  of  the  assignor  as  owner."  And  see  aniCy 
§211. 

^  Ellis  on  Fire  and  Life  Ins.  143. 
,  s  Per  Sir  James  Wigram,  Y.  Chan.,  in  Cook  v.  Black,  1  Hare,  Ch.  R. 
393 ;  and  see  Powles  v,  Innes,  10  M.  &  Welsh.  R.  10;  Wells  o.  Archer, 
10  S.  &  Rawle,  (Penn.)  R.  412.  Delivering  a  policy  of  life  insurance  by 
the  assignor  to  the  attorney  and  representative  of  the  assignee,  is  sufficient 
delivery  to  vest  the  title  in  the  assignee,  and  good  against  all  except  the 
creditors  of  the  assignor.  New  York  Life  Ins.  Co.  v.  Flack,  8  MtlL  (Md.) 
E.  841,  (Co.  of  Appeals.) 
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although  the  deed  contained  no  express  covenant  that  the 
defendant  should,  in  any  stated  event,  pay  the  amount  of  the 
premium,  the  action  is  maintainable.^ 

§  328.  But  in  an  action  of  assumpsit,  in  which  it  appeared 
that  an  assignment  for  a  good  consideration  from  the  assured 
in  a  life  policy,  by  an  indorsement  thereon  in  writing  of  the 
sum  insured  thereby,  notice  of  which  was  given  to  the  insur- 
ers, but  the  policy  remained  in  the  hands  of  the  assignor^  it 
was  held,  did  not  transfer  to  the  assignee  such  an  interest  in 
the  policy  as  entitles  him,  if  the  estate  of  the  assured  proves 
insolvent,  to  recover  the  whole  sun^  assigned  to  him  of  the 
assured's  administrator,  who  has  received  the  whole  amount 
of  the  policy  from  the  insurers.^  Shaw,  C.  J.,  who  delivered 
the  judgment  of  the  court  in  this  case,  said,  — - "  It  appears  to 
us  that  the  order  indorsed  on  this  policy,  and  retained  by  the 
assured,  fails  of  amounting  to  an  assignment  We  do  not 
question  that  an  assignment  may  be  made  of  an  entire  fund, 
in  the  form  of  an  order  drawn  by  the  owner  on  the  holder  of 
the  fund,  or  party  indebted,  with  authority  to  receive  the 
property  or  discharge  the  debt.  But  if  it  be  for  part  only  of 
the  fund  or  debt,  it  is  a  draft  or  bill  of  exchange,  which  does 
not  bind  the  drawee,  or  transfer  any  proprietary  or  equitable 
interest  in  the  fund,  until  accepted  by  the  drawee.  It  there- 
fore creates  no  lien  upon  the  fund.^  It  seems  to  us  quite 
clear,  that  the  plaintiff  acquired  no  such  interest  in  this 
policy  as  would  enable  him  to  maintain  an  action  against  the 
insurers.     He  seems  himself  to  have  thought  so  too ;  for 


1  Barber  v.  Butcher,  8  Adol.  &  EU.  R.  862  ;  Ellis  on  Fire  and  Life  Ins. 
Ch.  v. ;  and  see  Appx.  p.  xiv. 

3  Palmer  v.  Merrill,  6  Cush.  (Mass.)  R  282. 

3  Upon  this  point  the  learned  judge  considered  that  the  authorities  were 
decisive,  and  he  cited  Welsh  v.  Mandeville,  1  Wheat  (U.  S.)  R.  23S ;  S.  C. 
5  Ibid.  277;  Bobbins  v.  Bacon,  S  Greenl.  (Me.)  B.  S45;  Gibson  v.  Cooke, 
20  Pick.  (Mass.)  B.  15. 
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although  he  demanded  the  amoant  of  them,  which  they  re- 
fused to  pay,  for  reasons  which  seem  to  be  conclusive;  he 
yet  declined  bringing  any  suit  against  them,  but  permitted 
them  to  pay  the  money  over  to  the  administrator.  If  the 
plaintiffs  had  no  such  legal  or  equitable  interests  in  the  debt 
due  on  the  policy  as  would  entitle  him  to  maintain  an  action 
or  suit  in  equity,  either  in  his  own  name  or  the  name  of  the 
administrator  of  the  assignor,  for  his  own  benefit,  it  seems 
difficult  to  perceive  on  what  ground  he  had  any  equitable 
lien  on  the  debt  due  by  the  policy ;  and  if  he  had  not,  then 
the  administrator  took  it  as  general  assets,  charged  with  no 
trust  for  the  plaintiff.''  Were  the  law  otherwise,  an  adminis- 
trator, instead  of  succeeding  to  the  property  and  rights  of  his 
intestate,  to  be  administered  and  distributed  equally  amongst 
aU  the  creditors,  might  be  obliged  to  dispose  it  in  very  un- 
equal proportions,  according  to  such  supposed  declaration 
of  trust.  These  considerations  apply  with  peculiar  force  to 
a  policy  of  insurance  on  the  life  of  the  assured  himself,  on 
which  no  money  can  become  due  until  the  death  of  the 
assured,  at  which  time  all  his  rights  devolve  on  his  personal 
representative.  If,  therefore,  it  is  intended  to  supersede  the 
rights  of  the  personal  representative,  it  must  be  done  in  the 
mode  required  for  a  complete  assignment  of  the  whole  con- 
tract." 1 

§  329.  In  England,  the  practice  of  assigning  life  policies 
seems  to  have  been  quite  common.^     The  case  of  Cook  v. 


1  The  reporter  of  this  case  has  added  the  following :  "  It  having  been  sug- 
gested in  the  argument,  that  other  facts  existed,  not  appearing  in  the  report, 
showing  that  the  assignments  had  been  delivered  to  the  respective  assignees, 
at  the  time  the  notice  thereof  was  given  to  the  company,  and  assented  to 
by  them,  expressly  or  by  implication,  a  new  trial  was  granted,  on  which  the 
plaintiffs  obtained  verdicts  and  judgment. 

•  3  Ellis  on  Fire  and  Life  Ins.  Chapter  V. ;  Dowdeswell  on  Life  and  Fire 
Insurance.  See  antej  §211.  The  Courts  of  Chancery,  from  the  earliest  times, 
have  thought  the  doctrine  upon  which  the  common  law  proceeded,  in  cases  of 
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Black,^  is  an  important  instance.  A  debtor,  in  that  case, 
effected  an  insurance  on  his  life,  one  condition  of  the  policy 
being,  that  if  it  should  be  assigned  band  fide^  the  assignee 
should  have  the  benefit  of  it,  so  far  as  his  interest  extended, 
notwithstanding  the  assured  should  commit  suicide.  He 
deposited  the  policy  with  his  creditor,  accompanied  by  a  let- 
ter, promising  to  assign  it  to  him  when  requested,  as  a  secu- 
rity for  his  debt.  No  notice  of  the  assignment  was  given  to 
the  insurers.  The  debtor  committed  suicide ;  and  it  was 
held,  that  inasmuch  as  the  deposit  of  the  policy  and  the 
agreement  to  assign  it,  by  way  of  security  for  a  debt,  con- 
tained in  equity  a  valid  assignment,  as  between  the  par- 


cKoiti  in  action^  too  absurd  to  adopt,  (BuUer,  J.,  Muster  v.  Miller,  4  T.  R.  340,) 
holding  that  a  man  niay  bind  himself  to  do  any  thing  which  is  not  in  itself  im- 
possible, (1  Fonb.  £q.  218,)  and  that  he  ought  to  perform  his  obligations ;  and 
equity  will,  consequently,  enforce  an  assignment  of  a  chose  in  action^  when 
the  consideration  is  a  valuable  one,  by  making  the  vendor  a  trustee  for  tlie 
party  with  whom  he  has  contracted,  (Wright  v.  Wright,  1  Yes.  Ch.  B.  411 ; 
Ashley  v.  Ashley,  8  Sim.  Ch.  R.  159,)  and  by  compelling  him  to  allow  his  name 
to  be  used  in  an  action  at  law,  if  necessary,  for  the  recovery  of  the  fund 
when  payable.  "This  maxim,"  said  Lord  Thurlow,  "I  take  to  be  universal, 
that  whenever  persons  agree  concerning  any  particular  subject,  that,  in  a 
Court  of  Equity,  as  against  the  party  himself,  and  any  claiming  under  him, 
voluntarily  or  with  notice,  raises  a  trust  (Legard  v,  Flodges,  1  Yes.  jun.  B, 
478 ;  and  see  opinion  of  Lord  Hardwicke,  in  Wright  v.  Wright,  1  Yes.  sen. 
B.  408.)  In  this  manner,  policies  of  life  insurance  may  become  the  subject 
of  sale,  mortgage,  and  settlement  The  assignment  of  a  policy  operates, 
when  upon  a  sale,  as  a  contract  which  equity  will  specifically  perform,  that 
the  purchaser  shall  be  entitled  to  the  entire  benefit  of  the  policy ;  when 
upon  a  mortgage,  that  the  lender  shall  be  entitled  to  the  benefit  of  it  as  a 
security  for  his  advances.  It  is  not  optional  for  the  company  either  to  dis- 
regard or  to  register  notices  of  assignment  served  upon  them.  After  due 
notice,  it  becomes  a  quasi  trustee  for  the  assignee,  and  is  liable  in  equity  for 
any  misapplication  of  the  fund  to  which  it  is  a  party.  Andrews  v.  Bousfield, 
10  Beav.  Ch.  B.  511 ;  Chitt  on  Contracts,  605 ;  and  Bunyon  on  the  Law  of 
Life  Insurance,  in  which  the  foregoing  English  authorities  are  cited,  1 70, 
171,211. 
1  Cook  V.  Black,  1  Hare,  Ch.  B.  390. 
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ties  to  the  transaction,  it  was  also  an  effectual  assignment 
within  the  condition  as  against  the  assurers.  ^^  The  mean- 
ing of  the  condition,"  said  Vice- Chancellor  Wigram,  "is, 
that  the  assured  shall  have  the  power  of  assigning  the  policy 
so  effectually,  that  a  person  advancing  money  upon  it  shall 
retain  his  security  unimpaired,  notwithstanding  the  assured 
might  commit  suicide ;  and  by  this  condition  the  policy  is 
rendered  more  valuable  as  a  negotiable  security." 

§  330.  An  assignee  of  a  life  policy  cannot  recover  upon  it, 
unless  the  assured  had  a  pecuniary  interest  in  the  life  insured, 
which  is  necessary  to  render  the  policy  valid  ;^  so  that  a 
policy  effected  by  a  father  in  his  own  name  on  the  life  of  his 
son,  he  not  having  such  interest  therein,  is  void.^  By  Bay- 
lev,  J. :  "  Now  what  was  the  amount  or  value  of  the  interest 
of  the  party  insuring  in  this  case  ?  Not  one  farthing,  cer- 
tainly. It  has  been  said,  that  there  are  numerous  instances 
in  which  a  father  has  effected  an  insurance  on  the  life  of  his 
son.  If  a  father,  wishing  to  give  his  son  some  property  to 
dispose  of,  make  an  insurance  on  his  son's  life  in  his  (the 
son's)  name,  not  for  his  (the  father's)  own  benefit,  but  for  the 
benefit  of  his  son,  there  is  no  law  to  prevent  his  doing  so :  but 
that  is  a  transaction  quite  different  from  the  present;  and  if 
a  notion  prevails  that  such  an  insurance  as  the  one  in  ques- 
tion is  valid,  the  sooner  it  is  corrected  the  better." 

§  330  a.  A  testator,  being  entitled  to  an  annuity  during  the 
life  of  B.,  effected  an  insurance  on  B.'s  life,  and  bequeathed 
the  annuity  to  C;  and  it  was  held,  that  the  policy  did  not 
pass -.3  Sir  John  Romilly,  Master  of  the  Rolls,  saying,  —  "I 
find  nothing  which  can  make  this  policy  a  security  for  the 
annuity;  it  is  an  indemnity  for  the  loss  which  would  occur 


1  See  antey  §  297,  298. 
9  Halford  v.  Kymer,  10  B.  &  Cress.  R.  724. 
3  Hamilton  v.  Baldwin,  19  £ng.  Law  &  £q.  R  288. 
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by  the  death  of  the  grantor  of  the  annuity ;  and  I  think  it 
will  not  pass  by  the  words,  *  I  give  to  W.  Hamilton  Madame 
Telansier's  annuity.'  In  Harcourt  v.  Morgan,^  the  bequest 
was  of  the  amount  of  the  bond,  which  of  course  meant  the 
amount  due  on  the  bond.  Here  the  policy,  securing  a  com- 
pensation on  the  premature  death  of  the  annuitant,  cannot 
be  considered  as  a  part  of  the  annuity." 

§  331.  Although  a  contract  between  A.  and  B.  may  resem- 
ble an  insurance  on  the  life  of  C,  where  A.  advances  money 
for  a  benefit  to  be  received  from  B.  upon  his  death,  yet  it 
may  have  circumstances  which  are  not  incident  to  a  life  in- 
surance. The  intention  of  B.  is  to  obtain  a  present  sum  of 
money ;  the  intention  of  A.  is  to  obtain  from  B.  the  assign- 
ment of  an  expected  devise,  and,  if  there  should  not  be  such 
a  devise,  a  repayment  of  the  money  without  interest.  The 
death  of  C.  is  made  important  only  for  the  purpose  of  ascer- 
taining whether  there  be  or  be  not  the  expected  devise.  This 
contract  would  not  be  commonly  understood  to  be  a  policy 
on  the  life  of  C,  and,  therefore,  would  not  be  a  wagering 
policy  prohibited  by  the  statute  above  mentioned,^  of  14  Geo. 
3,  c.  48,  or  otherwise.  On  the  other  hand,  if  it  is  correctly 
called  an  insurance  upon  life,  it  is  not  without  an  interest 
within  the  meaning  of  the  above-named  statute ;  for  although 
B.  has  no  vested  interest  in  the  property  of  C.  which  be 
could  sell,  still,  a  promise  to  assign  a  devise,  which  he 
expected,  would  be  a  sufficient  consideration  to  support  a 
promise  to  pay  for  it,  in  a  contract  not  under  seal ;  and  the 
purchaser  of  such  an  expected  devise  would  have  an  inte- 
rest so  far  as  to  prevent  his  policy  from  being  considered  a 
gaming  or  wagering  policy.^ 


1  Harcourt  v.  Morgan,  2  Keen,  CIi.  R.  274. 
8  See  antey  §  297. 

3  Per  Lord  Campbell,  C.  J.,  in  Cook  t;.  Field,  15  Add.  &  Ellis,  R.  (N.  S.) 
460. 
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§  332.  Among  the  trusts  of  a  settlement,  (the  subject  of 
the  settlement  being  properly  limited  to  the  separate  use  of 
the  wife,)  it  was  provided  that  the  trustees  should  efiect  a 
policy  of  insurance  to  a  given  amount  on  the  life  of  the  wife, 
and  annually  pay  the  premium  out  of  the  trust  money  dur- 
ing the  life  of  the  wife,  and  stand  possessed  of  the  insurance 
in  trust  after  the  decease  of  the  wife,  to  invest  the  sum  in- 
sured when  received,  and  pay  the  interest  to  the  husband  for 
his  life,  if  he  should  survive  the  wife,  and  after  the  decease 
of  the  husband  to  pay  the  said  amount  insured  to  such  per- 
son or  persons  as  the  wife  should,  by  will,  notwithstanding 
her  coverture,  appoint;  and  in  default  of  such  appointment, 
to  the  persons  entitled  under  ,the  statute  of  distribution. 
There  were  no  children  by  the  marriage,  and  the  wife  hav- 
ing survived  the  husband,  and  being  unwilling  to  continue 
the  payment  of  the  annual  premium,  joined  with  the  sur- 
viving trustee  of  the  settlement  in  making  a  voluntary 
assignment  of  the  policy  to  her  cousin,  who  paid  the  annual 
premium  during  his  life,  and  by  his  will  appointed  G.  his 
executor  and  residuary  legatee.  G.  continued  to  pay  the 
premium,  and,  on  the  death  of  the  assured,  received  the  value 
of  the  policy.  It  was  held,  on  a  bill  in  equity  filed  by  the 
next  of  kin  of  the  wife  against  G.,  and  against  the  executor 
and  residuary  legatee  of  the  wife,  that  the  assignment  was 
valid,  and  that  G.  was  entitled  to  the  value  of  the  policy. 
By  Lord  Langdale,  Master  of  the  Rolls :  "  The  trustees  held 
the  policy,  and  were  the  legal  owners  of  it  They  had,  by 
conveyance  and  assignment,  the  life-estate,  and  by  agree- 
ment between  the  husband  and  wife  they  were  to  pay  the  pre- 
miums upon  the  policy  during  the  life  of  the  wife ;  and,  if 
the  husband  had  survived  the  wife,  or  if  the  wife  surviving 
had  permitted  the  premiums  to  paid,  there  would  have  been 
no  doubt  as  to  the  persons  entitled  to  the  money  payable 
on  the  policy.  But  the  whole  provision  is  founded  on  the 
agreement  between  the  husband  and  wife :  except  by  stating 
the  agreement  to  be  so,  there  is  no  declaration  of  trust,  and 
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there  is  not  even  a  covenant  on  the  part  of  the  trustees.  The 
case  appears  to  be  a  case  of  mixed  trust  and  agreement,  and 
looking  at  the  whole  of  the  settlement,  I  think  that  the  in- 
tention of  the  ultimate  limitation  in  the  clause  in  question, 
considered  in  connection  with  the  rest  of  the  deed,  was  only 
to  show  that  the  agreement  was  to  exclude  the  husband  from 
taking  more  than  a  life-interest  in  the  investment  of  the 
policy  money  otherwise  than  by  the  gift  of  the  wife,  and  that 
from  the  nature  of  the  clause  considered  as  an  agreement,  it 
was  open  to  the  husband  and  wife  during  their  joint  lives, 
and  to  the  wife  if  she  survived,  to  alter  that  which  was  in- 
tended only  for  their  mutual  benefit ;  and  it  appears  to  me 
that,  if  the  surviving  trustee  had  availed  himself  of  his  power 
as  trustee,  and  insisted  on  paying  the  premiums  against  the 
will  of  the  widow,  she  might  have  compelled  him  to  pay  the 
whole  income  to  her,  and  that  this  court  would  not  have  con- 
sidered her  bound  to  perform  the  agreement  for  the- benefit  of 
mere  volunteers.  Thinking  that  she  had  a  right  to  refuse  to 
keep  up  the  policy,  or  to  permit  the  trustee  to  keep  it  up,  I 
think  that  the  trustee  was  entitled  to  assign  it  according  to 
her  direction."  ^ 

§  333.  The  beneficial  interest  in  a  policy  is  capable  of  be- 
ing bequeathed,  and  the  conveyance  or  bequest  of  the  prin- 
cipal sum  will  operate  to  transfer  all  sums  accruing  upon  it, 
notwithstanding  they  may  exceed  considerably  the  original 
amount  insured,  unless  words  indicative  of  a  contrary  inten- 
tion are  contained  in  the  instrument.^ 

§  334.  According  to  Ellis,^  as  a  general  rule,  a  life  insur- 


1  Godsal  9.  Webb,  2  Keen,  Ch.  R.  99.  The  case  of  Anderson  o.  Dawson, 
15  Yes.  Ch.  B.  552,  differs  considerably  from  this  in  the  circumstances.  And 
see  Fortescue  t;.  Bomett,  8  Mylne  &  K.  Ch.  R.  106 ;  Courtner  v.  Ferrers, 
1  Sim.  Ch.  B.  187. 

8  Courtney  v.  Ferrers,  1  Sim.  Ch.  R.  187 ;  Parkes  v.  Bott,  9  Sim.  Ch.  R.  888. 

9  Ellis  on  Fire  and  life  Ins.  152, 158. 
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ance  company  will  pay  the  amount  of  the  policy  to  a  third 
person,  who  has  bond  fide  advanced  his  money  and  taken  that 
secarity,  and  that  they  shonld  be  assignable  without  notice 
to  the  insurers,  (though  notice  is  required  i^  fire  policies.^) 
The  American  jurisprudence,  says  Mr.  Phillips,^  has  not 
yet  settled  the  principles  on  which  the  assignment  of  ^uch 
policies  is  to  be  regulated.^  The  reason  given  why,  in  fire 
policies,  there  is,  generally,  a  condition,  that  any  assignment 
will  be  void  without  the  consent  of  the  underwriters  be  first 
obtained,  is  obvious.  It  would  be  underwritten  for  one  per- 
son, when  it  would  not  be  for  another ;  and  the  character  for 
integrity  and  caution  of  the  party  to  be  assured  constitutes 
an  important  consideration.  While  the  character  of  one 
person  would  be  a  guaranty  that  he  would  not  fire  his  own 
house  or  goods,  the  character  of  his  assignee  might  furnish 
no  such  assurance ;  and,  therefore,  it  is  that  the  consent  of 
the  underwriters  is  indispensable  to  the  validity  of  the  assign- 
ment. But  no  such  reason  obtains  in  the  case  of  an  insur- 
ance on  human  life.  A  nota  bene^  at  the  close  of  a  life  policy, 
<<  If  assigned,  notice  to  be  given  to  the  company,"  is  evidently 
inserted  for  the  protection  of  the  company ;  and  knowledge 
of  the  assignment  can  only  be  important  to  it  in  one  view, 
namely,  to  prevent  the  possibility  of  its  being  compelled  to 
pay  both  the  assignee  and  the  legal  representatives  of  the 
assured.* 


1  As  to  the  necessity  of  notice  in  Fire  Policies,  ante.  Chap.  IX,  §§199, 
200,  211. 
8  1  Phil,  on  Ins.  p.  60,  8d  ed. 

3  Mr.  Ellis,  ubi  sup^  gives  his  reason,  that  life  policies  should  be  assignable 
without  notice,  that  it  is  desirable,  on  the  part  of  the  holders,  that  such  poU- 
cies  should  be  used  as  a  means  of  credit,  and  he  supposes  it  to  be  desirable, 
on  the  part  of  the  holders,  to  be  able  to  assign  without  a  publicity  that  im- 
pairs their  credit.  Mr.  Phillips  (1  Phil,  on  Ins.  p.  60,)  is  of  opinion  that  this 
does  not  seem  to  be  a  very  strong  reason  for  a  distinction  between  the  assign- 
ment of  a  life  policy,  and  any  other.    But  see  ante^  §  200. 

4  New  York  Life  Ins.  Co.  v.  Flack,  8  Mill.  (Md.)  R.  341,  (Court  of  Ap- 
peals.) 
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§  335.  It  is  considered  advisable,  however,  for  the  assignee, 
in  all  cases,  to  give  notice  to  the  insurers,  so  that  in  the  case 
of  a  policy  falling  due  he  may  the  more  readily  secure  to 
himself  the  sum  secured.-^  The  delivery  of  the  policy  itself 
should  be  required,  and  notice  should  immediately  be  given 
to  the  insurers,  not  merely  with  a  view  to  prevent  the  opera- 
tion of  any  subsequent  assignment  to  a  purchaser,  who  would 
acquire  a  preferable  title  if  this  precaution  of  notice  were  neg- 
lected, and  he  remained  in  ignorance  of  the  former  transac- 
tion,^ but  also  to  prevent  the  assignor  or  his  representatives 
from  receiving  the  sum  or  giving  a  release,^  which,  in  the  ab- 
sence of  notice,  might  discharge  the  insurers. 

§  336.  Notice  to  the  insurers  is  clearly  necessary  to  obvi- 
ate the  effect  of  those  clauses  in  Bankrupt  and  Insolvent 
Debtors'  Acts  which  vest  in  the  assignees  all  the  property, 
including  securities  of  this  nature,^  that  may  happen,  with 
the  consent  and  permission  of  the  true  owners,  to  be  in  the 
order  and  disposition  of  persons  coming  under  the  operation 
of  those  statutes,  and  of  which  they  may  have  the  reputed 
ownership  at  the  time  of  their  bankruptcy  or  insolvency. 


^  See  Reynolds  on  Life  Ins.  157. 

3  Dearie  v.  Hall.  S  Buss.  Ch.  R.  1. 

«  Gibson  v.  Winter,  6  B.  &  Ad.  96 ;  Williams  v.  Thorpe,  2  Sim.  257. 

4  Schondler  v.  Wace,  1  Camp.  R.  487 ;  Williams  v,  Thorpe,  Sim.  Ch.  R. 
257;  West  v.  Reid,  2  Hare,  R249;  Ex  parte  Price,  IS  Law  J.  Rep. 
(N.  S.)  15.  The  word  *< assigns"  would  probably  be  considered  satisfied 
by  assigns  by  act  of  law,  as  in  bankruptcy,  the  only  assigns  possible  by  the 
nature  of  the  case ;  as  where  a  lease  was  made  to  A.  and  his  assigns,  with 
a  condition  against  assignment.  Wetherall  v.  Groering,  12  Yes.  R.  504. 
Where  there  has  been  an  assignment,  with  deliyery  of  the  instrument,  but 
no  notice  to  the  office,  the  policy  will  vest  in  the  assignees  upon  the  bank- 
ruptcy of  the  assignor.  Williams  v.  Thoipe,  2  Sim.  Ch.  R.  257  ;  and  they 
may  maintain  an  action  of  trover  for  it  (See  ante,  Ch.  III.  §  SI.)  Bat 
where  there  has  been  a  simple  deposit,  the  intention  being  merely  to  give  a 
lien  upon  the  instrument,  and  not  to  confer  an  equitable  right  to  receive  the 
money,  although  the  right  to  the  money  assured  may  be  in  the  assignees,  it 
has  been  held,  that  they  cannot  commence  an  action  for  the  recovery  of  the 
instrament  itself.    Gibson  v.  Overbury,  7  M.  &  Welsh.  R.  559. 
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§  337.  In  prudence,  no  time  should  be  lost  in  communi- 
cating to  the  office  the  fact  of  an  assignment ;  but  a  previous 
act  of  bankruptcy  will  not  now  annul  the  effect  of  the  notice, 
if  the  transferee  was  not  aware  of  its  having  been  committed 
when  the  notice  was  given,  and  a  fiat  has  not  in  fact  been 
issu^d.^ 

§  338.  It  is  not  requisite  that  the  notice  to  be  given  to  the 
insurers  should  be  a  regular  and  formal  notice  :  thus,  a  letter 
to  the  secretary  of  an  insurance  company,  in  which  the 
writer  stated  himself  to  be  the  holder  of  certain  policies,^  and 
inquired  what  the  company  would  give  for  them,  was  held 
to  be  sufficient  A  verbal  notice,  too,  is  enough,  even  al- 
though it  be  not  given  for  the  purpose  of  completing  the 
title.^  The  notice,  however,  should  convey  such  a  distinct 
intimation  of  the  change  of  interest,  as  would  in  equity 
render  the  company  liable  to  pay  the  money  over  again,  if 
they  had,  after  the  receipt  of  the  notice,  paid  the  assured  or 
his  representatives.  Affording  them  merely  the  means  of 
ascertaining  the  fact  is  certainly  not  enough,  and  therefore, 
where  the  assured  assigned  his  policy  to  W.,  who  was  a 
member  of  the  firm  of  C.  &  W.,  solicitors,  as  trustee  for  a 
third  person,  their  client,  and  thereupon  a  communication 
was  made  to  the  insurance  company,  the  particulars  of  which 
could  not  be  shown,  but  a  memorandum  was  entered  in  their 
books  opposite  to  the  declaration  made  when  the  insurance 
was  effected,  as  follows,  "  Letters  to  C.  &  W.,  Chancery 
Lane,  by  Mr.  C.'s  order,"  and  C.  &  W.  paid  the  premiums,  it 
was  held  that  no  sufficient  notice  was  proved,  and  that  the 
assignees  of  the  assured,  who  had  become  bankrupt,  were 
entitled  to  the  amount  of  the  policy.^  Upon  the  same  prin- 
ciple, in  order  to  render  it  operative,  the  notice  should  be 


1  In  re  Styan,  1  Fhillipe,  Ch.  R.  105. 
9  Ex  parte  Stright,  2  Deac.  &  Ch.  R.  814. 
9  Smith  V.  Smith,  2  C.  &  M.  231. 
4  West  V.  Beid,  2  Hare,  Ch.  R.  249. 
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given  to  some  member  or  officer  of  the  company,  who  may 
reasonably  be  presumed  to  have  authority  to  receive  it  on 
their  behalf.  The  bare  knowledge  of  the  transfer  by  a  per- 
son, who,  in  his  capacity  as  one  of  the  assured  has  become 
a  member  of  a  mutual  insurance  society,  will  not  avail,  at 
all  events  if  he  be  the  person  effecting  the  transfer;^  and 
where  the  assignee  of  a  policy  sent  an  agent  to  pay  the  pre- 
mium, who  in  the  course  of  conversation  with  one  of  the 
clerks  in  the  office  told  him  of  the  assignment,  this  was  held 
not  to  be  a  valid  notice  to  the  company.^ 

§  339.  This  would,  however,  form  an  item  of  evidence  on 
the  other  branch  of  the  question  as  to  reputed  ownership ;  for 
the  object  of  these  clauses  in  the  statutes  being  principally  to 
prevent  traders  and  others  from  obtaining  credit  by  means  of 
the  apparent  possession  or  control  over  property  which  does 
not  really  and  substantially  belong  to  them,  wherever  it  has 
become  notorious  that  the  property  was  not  in  reality  their 
own,  their  provisions  do  not  apply.  Any  acts,  consequently, 
by  which  a  general  understanding  that  the  property  belonged 
to  the  bankrupt  or  insolvent  can  be  negatived,  ought  to  be 
submitted  to  a  jury  upon  the  question  of  reputed  ownership; 
and  therefore,  when  in  addition  to  the  mention  of  the  trans- 
fer to  a  clerk,  that  fact  was  noticed  in  a  statement  of  the 
assets  laid  before  a  meeting  of  creditors  previously  to  the 
bankruptcy  of  the  assured,  and  upon  the  trial  of  an  action  for 
the  recovery  of  the  policy  by  the  assignees,  the  judge  omit- 
ted to  leave  these  circumstances  to  the  jury,  a  new  trial  was 
awarded.^ 

§  340.  The  execution  of  the  deed  of  assignment  transfers 
the  beneficial  property  between  the  parties,  though  the  policy 


1  Thomson  v,  Speirs,  13  Sim.  469. 

3  Ex  parte  Carbis,  4  Deac.  Si  C.  Rep.  854. 

3  Edwards  v.  Scott,  1  M.  &  G.  962. 
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itself  be  not  delivered  over,^  and  the  mere  deposit  of  the  poli- 
cy ^  with  a  verbal  agreement  for  an  assignment,  or  even  the 
latter  alone  ^  as  a  pledge  for  a  valuable  consideration,  will 
entitle  the  transferree  to  avail  himself  of  the  policy,  as  against 
the  assured,  and  if  proper  notice  has  been  given  him,  against 
his  assignees  under  a  bankruptcy  or  insolvency.  Moreover, 
if  the  policy  has  been  deposited  With  a  third  person,  merely 
as  a  security,  and  without  notice  to  any  party,  it  would  ap- 
pear that  the  assignees  in  bankruptcy  cannot  bring  an  action 
for  the  recovery  of  the  instrument  itself,  for  that  was  not  in 
the  order  or  disposition  of  the  bankrupt,  whatever  may  be 
their  rights  as  to  recovering  the  amount  from  the  insurers 
when  it  becomes  due.*  Should  the  purchaser  unfortunately 
have  omitted  to  take  the  necessary  steps  in  order  to  prevent 
the  operation  of  these  enactments,  he  may,  nevertheless,  in 
any  action  at  law  ^  which  the  assignees  may  institute  to  re- 
cover the  amount,  after  it  has  been  received  by  him,  deduct 
the  sums  he  has  paid  by  way  of  premiums  to  keep  the  policy 
alive ;  and  in  any  suit  in  equity  or  proceeding  in  bankruptcy 
commenced  by  them,  the  court  will  give  him  a  lien  on  the 
policy  to  the  same  extent^  A  volunteer,  who  in  the  absence 
of  any  assignment  from,  or  contract  with,  the  person  entitled 
to  the  policy,  upon  his  declining  to  keep  it  up,  comes  forward 
and  pays  the  premiums,  acquires  only  a  title  of  the  like  limit- 
ed nature,  and,  therefore,  after  deducting  the  sums  he  may 
have  expended,  and  interest  upon  them,  he  will  be  compelled 
to  pay  the  surplus  to  the  original  owner."  ^ 


1  Fortesque  v.  Barnett,  S  M.  &  K.  86. 

s  In  re  Styan,  1  Phillips,  105. 

3  Tibbitts  V.  George,  5  Ad.  &  £11.  R.  107. 

<  Gibson  v.  Overbuiy,  7  M.  &  W.  655. 

5  Schondler  v.  Wace,  1  Campb.  487  ;  Gibson  v.  Overbuiy,  7  M.  &  W. 
559. 

West  V.  Reid,  2  Hare,  R.  249. 

7  Burridge  v.  Row,  1  Y.  &  C.  V.  C.  188 ;  S.  C.  13  Law  Jur.  Rep.  C.  C. 
1 78.    The  following  are  the  viewB  with  respect  to  the  assignment  of  both  fire 
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and  life  insurance  policies^  expressed  by  an  English  autbor,  who  has  lately 
giren  to  the  public  a  work  treating  of  them :  —  '^  B7  custom  of  marine  in- 
surance, policies  are  transferable  with  the  bills  of  lading.  There  is  no  cus- 
tom, however,  recognized,  which  makes  policies  of  fire  and  life  insurance  pass 
current  to  successive  owners  of  the  property  insured,  nor  to  other  persons, 
by  transfer  merely  of  the  possession  of  the  policy.  Asa  general  rule,  where 
the  possession  of  property  is  in  one  party,  and  an  acknowledged  claim  to  it 
resides  in  another,  such  claim  can  only  become  a  transferable  interest  by  the 
possessor  being  a  party  to  the  transfer  by  some  act  or  admission  ;  his  ac- 
ceptance of  the  notice  of  transfer  is  sufficient  for  this  purpose.  On  this 
general  principle,  several  cases  upon  policies  of  life  insurance  have  been 
determined.  An  equitable  mortgagee  can  assign ;  and  an  action  of  trover 
for  detention  of  deeds  does  not  lie.  But  not  so  when  a  depositee  only  holds 
for  safe  custody  without  lien.  On  fire  insurance,  no  case  of  transfer  of  poli- 
cies has  come  within  the  courts  within  a  recent  period,  (see  ante.  Chap.  ES). 
Whether  with  regard  to  both  or  either  of  these  kinds  of  insurance  a  custom 
will  grow  up,  making  policies  of  insurance  to  *  run  with '  the  property  in- 
sured, as  custom  has  made  -several  covenants  (originally  only  personal  con- 
tracts) to  *  run  with  the  land,'  is  a  fair  subject  for  conjecture.  In  a  woik 
recently  published  on  Insurance,  [see  ante,  In  trod.  §  11,]  it  is  stated  that  the 
mercantile  world  are  not  satisfied  with  the  decisions  of  the  courts  against  the 
free  transferability  of  policies.  Perhaps  the  decisions  are  sound  in  princi- 
ple, and  custom  alone  can  give  new  properties  to  policies,  separating  them 
from  bonds,  trusts,  covenants,  and  other  choses  in  action j  [see  ante,  Introd. 
§  1,  and  §  199  of  the  Treat]  From  a  regulation  of  the  West  of  Eng- 
land Insurance  Company,  which  does  away  with  the  requirement  of  a 
notice  to  the  office  of  any'  assignment  of  policies,  it  would  appear  that  the 
practice  of  giving  notice  is  thought  objectionable  by  some,  who  do  not  like 
disclosure  of  assignments  of  their  property;  the  prospectus  accordingly 
states,  that  assignments  shall  be  valid  without  notice."  James,  Life  and  Fire 
Ins.  78.    (London,  1851.) 
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CHAPTER  XVII. 

OF  THE   CONSUMMATION  AND  DURATION   OF  THE  CONTRACT   OF 

LIFE  INSURANCE. 

§  341.  There  seems  to  be  no  good  reason  why  the  esta- 
blished construction  of  law  in  respect  to  to  the  consumma- 
tion and  duration  of  the  contract  of  fire  insurance,  which  has 
been  elaborately  considered  in  a  former  chapter,^  should  not 
apply  to  the  contract  of  insurance  upon  lives.^  By  having 
recourse  to  the  chapter  referred  to,  the  reader  will  perceive, 
1st,  that  when  a  fire  policy  has  been  executed  in  conformity 
to  the  terms  agreed  upon,  the  contract  is  complete,  though 
there  has  been  no  actual  delivery  of  the  policy  to  the  assur- 
ed;^ 2dly,  that  immediate  effect  is  to  be  given  on  a  mere 
agreement  to  insure,  and  much  insurance  by  such  an  agree- 
ment (and  especially  with  a  receipt  of  premium)  has  been 
effected  ;  the  contract  may  in  the  first  instance  be  only  exec- 
utory, it  being  executed  when  drawn  up  in  due  form  ;  the 
design  being  to  supply  the  place  of  a  formal  policy,  until 
such  instrument  can  be  prepared;^  3dly,  that  a  special  writ- 


1  Ante^  Chap.  HI,  p.  67. 

'  **  The  same  principles,"  says  ProfesBor  Greenleaf,  "  coarse  of  proceed- 
ing, defences,  and  rules  of  evidence,  are  applicable  here,  (t.  e.  Insurance 
upon  Lives,)  as  in  policies  on  other  subjects  which  have  been  already  con- 
sidered." 2  Greenl.  £v.  §  409.  Ellis  on  Fire  and  Life  Ins.  p.  161,  says — 
"  The  general  principles  of  proceedings  on  policies  against  fire,  are  applica- 
ble to  those  on  policies  upon  lives." 

3  Ante^  §  81-88. 

4  Ante^  ^  83-89,  50.  A  promise  to  procure  an  insurance  to  be  effected, 
makes  the  party  promising  liable  in  case  of  loss  without  an  insurance  having 
been  efibcted  according  to  the  promise.  Wilkinson  v.  Coverdale,  1  £sp.  B. 
75  ;  Wallace  v.  Telfair,  2  T.  B.  188  n. 
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ing,  even  signed  by  tbe  parties,  is  not  absolately  required  to 
complete  tbe  contract  of  insurance ;  and  that  the  contract  may 
be  and  has  been  frequently  consummated,  and  made  mutu- 
ally obligatory,  by  a  correspondence  by  letter  between  the 
person  proposing  for  an  insurance  and  the  insurer;  such  cor- 
respondence satisfactorily  disclosing  the  fact,  that  the  minds 
of  the  two  parties  have  met?" 

§  342.  In  respect  to  the  duration  of  a  policy  upon  a  life. 
The  ultimate  limit  of  the  risk  is  the  event  of  the  death  of  the 
party  insured ;  ^  and  the  loss  thereby  is  always  a  total  loss, 
so  that  the  full  sum  insured  is  to  be  paid ;  not  so  in  a  policy 
against  fire.^ 

§  343.  Whenever  it  is  a  condition  of  a  life  policy,  that  the 
insurance  shall  not  commence  before  the  premium  is  actually 
paid  ;  this  is  waived  by  the  issuing  of  a  policy  by  the  insurer 
before  payment  The  annual  premiums  must  be  paid  in  the 
succeeding  years,  on  the  day  of  the  month  on  which  the 
policy  was  executed,  or  bears  date.  If  it  be  declared  by  the 
insurer,  that  fifteen  days  beyond  the  expiration  of  the  year 
shall  be  allowed  for  the  payment  of  the  next  annual  premium, 
if  a  loss  happens  within  that  number  of  days,  the  policy  will 
be  continued  if  the  premium  is  paid  before  such  time  elapses, 
though  a  loss  may  have  taken  place  after  the  year  has  ex- 
pired.^ But  otherwise  if  a  loss  happen,  and  the  premium  is 
not  paid  within  the  fifteen  days.* 

§  344.  Upon  a  policy  of  insurance  on  the  life  of  A.,  the  pre- 


'  Anie,  §  89-50. 

9  1  Phillips  on  Ins.  p.  520,  sec.  950. 

3  1  Bell,  Comm.  546 ;  Beaum.  on  Fire  and  Life  Ins.  56,  and  see  aniey 
Cliap.  IX.,  *<  Of  the  Adjustment  and  Settlement  of  Loss,"  in  Fire  Policies. 

4  1  Phillips  on  Ins.  p.  520,  521,  sec.  952,  and  anU^  §  51 ;  McDonnell  v. 
Carr,  Hayes  &  Jones,  B.  (Irish)  257. 

^  Ibid ;  Mutual  Ins.  Co.  v.  Buse,  8  Georgia,  B.  584. 
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mium  became  due  on  the  15th  of  March,  but  was  not  paid 
until  the  12th  of  April,  when  the  country  agent  of  the  insur- 
ance company,  through  whom  the  insurance  had  been  effect- 
ed,^ gave  a  receipt  for  the  amount  of  the  premium.  The 
instructions  given  by  the  company  to  the  agent  were,  that 
the  premium  on  every  life  policy  must  be  received  within  ^- 
teen  daps  from  the  time  of  its  becoming  due ;  if  not  paid 
within  that  time,  that  he  was  to  give  immediate  notice  to  the 
office  of  that  fact,  and  in  the  event  of  his  omitting  to  do  so, 
that  his  account  would  be  debited  for  the  amount,  after  the 
fifteen  days  ^lad  expired.  No  notice  was  given  to  the  com- 
pany of  the  non-payment  of  the  premium  within  the  fifteen 
days;  it  was,  therefore,  entered  in  their  books  as  paid  on  the 
15th  of  March,  and  the  agent  was  debited.  It  was  held,  first, 
that  the  mere  debiting  the  agent  with  the  premium  could  not 
be  considered  as  a  payment  to  the  company  by  the  assured; 
secondly,  that  as  the  agent  had  no  authority  to  contract  for 
the  company,  the  fact  of  his  receiving  the  money  after  the 
expiration  of  the  fifteen  days,  and  the  entry  in  the  company's 
books,  debiting  him  with  the  amount,  were  no  evidence  of  a 
new  agreement  between  the  company  and  the  assured.  The 
provision  that  the  agent  should  be  debited  as  if  the  premium 
was  paid,  was  to  operate  as  a  penalty  on  him;  but  did  not 
authorize  third  persons  to  take  advantage  of  that  which  was 
a  mere  private  arrangement  between  the  company  and  the 
agent,  for  the  purpose  of  insuring  the  due  payment  of  all  mo- 
neys which  were  to  be  received  by  him ;  it  was  simply  the 
company's  mode  of  keeping  their  own  agents  in  order,  by 
holding  over  them  in  terrorem  that  they  should  be  responsi- 
ble for  the  amount  of  money  not  received. 

§  345.  Where,  in  a  policy  for  life  or  years,  there  is  a  clause 
that  the  policy  is  to  cease  unless  the  premium  is  paid  within 
a  certain  time,  the  assured  dying  within  that  period,  but 


1  Acie  V.  Fernie,  7  M.  &  Webb.  R.  161. 
86 
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without  paying  the  premium,  a  tender  of  the  sum  by  his  ex- 
ecutor, though  within  the  time  limited,  will  not  be  a  compli- 
ance with  the  clause  in  the  policy.  Thus,  where  one  as  a 
member  of  a  life  insurance  society,  for  the  benefit  of  widows 
and  female  relations,  entered  into  a  policy  of  insurance  with 
the  society  for  a  certain  annuity  to  his  widow  after  his  death, 
in  consideration  of  a  quarterly  {premium  to  be  paid  to  the  so- 
ciety during  his  life,  and  the  society  covenanted  to  him  and 
his  executors,  &c.,  that  if  he  should  pay  to  their  clerk  the 
quarterly  premiums  on  the  quarter  days  during  his  life,  and  if 
he  should  also  pay  his  proportion  of  the  contributions,  which 
the  members  of  the  society  should  during  his  life  be  called  on 
to  make,  in  order  to  supply  any  deficiencies  in  their  funds  ; 
then  on  due  proof  of  his  death,  the  society  engaged  to  pay 
the  annuity  to  his  widow,  and  by  the  rules  of  the  society,  if 
any  member  neglected  to  pay  up  the  quarterly  premiums  for 
fifteen  days  after  they  were  due,  the  policy  was  declared  to  be 
void  unless  the  member  (continuing  in  as  good  health  as 
when  the  policy  expired)  paid  up  the  arrears  within  six 
months,  and  five  shillings  per  month  extra  ;  it  was  held,  that 
a  member  insuring,  having  died,  leaving  a  quarterly  payment 
overdue  at  the  time  of  his  death,  the  policy  expired,  and  that 
a  tender  of  the  sum  by  the  member's  executor,  though  made 
within  fifteen  days  after  it  became  due,  did  not  satisfy  the 
requisition  of  the  policy  and  the  rules  of  the  society,  which 
required  such  payment  to  be  made  by  the  member  in  his  life- 
time, continuing  in  as  good  health  as  when  the  policy  ex- 
pired.* 

I 

§  346.  We  have  seen  that  a  difference  at  one  time  existed 
in  England  between  policies  expressed  to  be  granted  for  a 
certain  period  "  from  the  day  of  the  date,"  and  "  from  the 
date."     It  is  now  settled  that  the  words  "  from  the  day  of  the 


1  Want  V.  Blunt,  12  East,  R.  188. 
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.date,"  and  "  from  the  date,"  mean  the  same  thing,  and  that 
they  are  to  be  taken  as  inclusive  or  exclusive^  according  to 
the  context  or  subject-matter.^  If  the  risk  is  described  to 
commence  "  on  "  a  certain  day,  it  extends  to  all  losses  hap- 
pening during  any  part  of  that  day.^  A  policy  takes  effect 
in  relation  to  the  day  of  its  date,  though  not  delivered  tintll 
afterwards.^ 

§  347.  A  question  might  arise,  says  Beaumont,^  '^  in  case 
a  year  of  general  sickness  should  occur,  whether  the  insurers 
have  the  power  to  consider  the  contract  as  renewed  from 
year  to  year,  and  whether,  therefore,  they  are  at  liberty  to 
determine  the  contract  within  any  year,  (making  compen- 
sation,) or  to  increase  the  premium  payable  at  the  expiration 
of  the  current  year."  He  then  proceeds,  —  "  The  existence  of 
an  insurance  company,  and  thereby  the  welfare  of  the  whole 
body  of  the  insurers,  might  depend  on  such  a  power  being 
conceded  to  the  insurers.  No  such  occasion,  however,  has 
yet  arisen  in  the  annals  of  life  insurance.  We  may,  there- 
fore, consider,  on  the  question  of  the  duration  of  policies,  that 
this  is  the  conclusion  ...  In  fire  insurance,  the  policy  is  for 
a  special  period  of  months  or  years,  if  so  set  forth,  or  it  is  for 
a  year  renewable  continually  for  a  year,  with  power  in  the 
directors  to  determine  the  insurance  after  any  year,  upon  due 
notice  ;  and  as  to  life  policies,  they  are  limited  for  the  period 
absolutely  which  is  named  in  the  policy." 

§  348.  There  is  a  modern  case  in  Chancery,  where  an  at- 
tempt 'was  made,  in  a  contract  for  purchase  of  a  reversion  to 


*  See  ante^  §  58  ;  Pugh  r.  Duke  of  Leeds,  Cowp.  714 ;  1  Phill.  on  Ins. 
p.  500,  sec.  921. 

9  1  Phill.  on  Ins.  vh.  sup, 

3  Ibid.  p.  501,  sec.  922,  citing  Lightbodj  v.  North  American  Ins.  Co.  23 
Wend.  (N.  Y.)  R.  18. 

4  Beaum.  on  Fire  and  Life  Ins.  13. 
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fix  the  value  of  the  expectancy  of  a  man  of  sixty  years  of 
age,  and  bachelor,  dying  without  lawful  issue.  The  court 
determined  that  such  an  event  could  not  be  the  subject  of 
calculation.^ 

§  349.  Life  policies  may  be  taken  out  for  any  uncertain 
periods  which  can  be  reduced  to  a  value  by  the  calculation  of 
probabilities  proceeding  on  sufficient  data.^ 

§  350.  Insurance  upon  lives,  differently  from  all  other  in- 
surances, become  more  valuable  the  longer  they  subsist, 
because  the  life  insured  is  continually  running  out,  and  the 
premium  of  a  new  insurance  would  of  course  be  higher.'  If 
a  debtor  has  opened  a  policy  on  his  life,  and  assigned  it  in 
security,  there  can  be  no  ground  for  pleading  the  extinction 
of  the  policy  by  the  payment  of  his  debt ;  for  the  benefit  of 
the  insurance  belongs  to  him  whose  life  is  insured,  after  the 
burden  of  the  security  is  extinguished,  and  he  may  make  it 
the  means  of  credit  on  another  occasion,  or  dispose  of  it  by 
settlement,  or  otherwise.  But  if  a  policy  has  been  opened 
by  a  creditor,  for  the  interest  which  he  has  in  his  debtor's  life, 
it  would  seem  that,  with  the  payment  of  the  debt,  the  interest 
would  expire,  and  hence  the  policy  would  become  void.* 

§  351.  In  order  to  render  the  insurers  upon  a  life  liable,  the 
event  of  death  may  happen  within  the  time  prescribed  by 
the  policy,  and  as  a  doubt  may  exist  whether  the  person  upon 
whose  death  the  liability  depends  is  dead,  a  question  of  fact 
may  be  raised,  to  be  determined  by  the  jury.^     All  the  author- 


I  Baker  v.  Bent,  1  Russ.  &  M.  Ch.  R.  224. 
9  See  Tables  in  the  Appx. 

3  Bell,  Comm.  545. 

4  Ibid.  545,  567.     And  see  anUj  §  804,  805,  and  Chap.  XVI.  of  the 
Assignment  of  Life  Policies. 

s  A  case  of  recovery  of  the  amount  of  $5,000  life  insurance  is  recorded 
in  the  Louisville  Courier  of  November,  1S58.    In  the  winter  of  1S48,  Key. 
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ities  concur  in  stating  the  rule  of  the  common  law  to  be,  that 
the  presumption  of  life,  with  respect  to  persons  of  whom  no 
account  can  be  given,  ends  at  the  expiration  of  seven  years 
from  the  time  they  were  last  known  to  be  living ;  and  t^at, 
after  which  period  of  time,  the  burden  of  proof  is  devolved  on 
the  party  insuring  the  life  of  the  individual  in  question.^     The 


Thomas  Waring  very  mysteriously  disappeared,  near  Elizabethtown,  Hardin 
county,  Kentucky,  and  was  then,  and  still,  believed  by  his  relatives  and 
friends  to  have  been  murdered.  Some  year  or  more  before  the  death  of  Mr. 
W.,  he  had  effected  an  insurance  on  his  life  in  favor  of  his  wife,  in  the 
Nautilus  Mutual  Life  Insurance,  of  New  York,  for  $5,000.  In  January 
last,  suit  was  instituted  in  Jefferson  Circuit  Court,  by  Mrs.  Waring,  for  re- 
covery of  the  sum  insured,  and  on  Friday  morning,  aHer  a  trial  of  two  days' 
length,  the  case  was  subnijftted  to  the  jury,  who,  in  ten  minutes  after  their 
retirement,  returned  a  verdict  for  Mrs.  W.  for  $5,000,  with  interest  from 
the  commencement  of  the  suit  The  result  of  this  trial  will  be  hailed  with 
delight  by  the  numerous  friends  and  relations  of  that  reverend  gentleman,  as 
furnishing  a  complete  vindication  of  his  memory.  One  of  the  points  relied 
upon  by  the  defence  was  that  he  was  not  dead,  but  had  absconded.  The 
whole  case  turned  upon  the  question  of  his  death.  The  defence  was  pre- 
pared with  care,  and  presented  with  ability,  by  experienced  counsel ;  yet 
the  jury,  after  considering  all  the  proof  adduced  on  both  sides,  solemnly  de- 
termined that  the  calumnies  sought  to  be  cast  upon  the  memory  of  the  dead 
are  untrue,  and  that  the  beneficiary  is  entitled  to  the  provision  the  forecast 
of  her  husband  had  made  for  her.    i 

1  The  rule  is  thus  briefly  and  perspicuously  stated  by  Professor  Green- 
leaf,  (2  Greenl.  £v.  §  278  /,)  who  refers  to  his  Vol.  I..  §  41 ;  Best  on  Pre- 
sumptions,  §  140;  Hubback  on  Succession,  p.  170-173  ;  Thome  v.  Rolff, 
Dyer,  R.  185  a. ;  Gilleland  v.  Martin,  3  McLean,  (Cir.  Ct.)  R.  490  ;  Doe  v. 
Jesson.  An  insurance  was  made  on  the  life  of  L.  M.  from  the  30th  of 
January,  1778.  In  an  action  on  the  policy,  it  appeared  that  about  the  20th 
day  of  November,  1777,  he  sailed  from  the  Cape  of  Good  Hope,  in  the 
Swallow  sloop  of  war ;  which  ship,  not  being  afterwards  heard  of,  was  sup- 
posed to  have  been  lost  in  a  storm  off*  the  Western  Islands.  The  question 
was  whether  L.  M.  died  before  the  30th  of  January,  1778.  To  establish  the 
affirmative  of  that  question,  the  plaintiff*  called  witnesses  to  prove  the  ship's 
departure  from  the  Cape  with  L.  M. ;  and  several  captains  swore  that  they 
sailed  the  same  day ;  that  the  Swallow  must  have  been  as  forward  in  her 
course  as  they  were,  on  the  13th  or  14th  of  January,  the  period  of  a  most 
violent  storm,  in  which  she  was  probably  lost ;  and  that  the  Swallow  was 

36  « 
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issue  in  such  case  being  an  issue  in  fact,  the  jury  are  at 
liberty  to  find  the  fact  of  death  within  the  period  of  seven 
years^  upon  the  circumstances  proved  in  the  case.  The  cir- 
cumstances which  have  been  stated  to  be  material  to  this 
issue,  are,  the  age  of  the  party,  his  situation,  habits,  employ- 
ment, state  of  health,  physical  constitution ;  the  place  or  cli- 
mate of  the  country ;  whether  he  went  by  sea  or  land ;  the 
facilities  of  communication  between  that  country  and  his 
former  home ;  his  habit  of  correspondence  with  bis  relatives ; 
the  terms  of  intercourse  upon  which  he  lived  with  them  ;  in 
short,  any  circumstances  tending  to  aid  the  jury  in  finding 
the  fact  of  life  or  death.^  All  these  circumstances  have  been 
stated  by  Professor  Greenleaf  as  material.^  "  There  must 
also  be  evidence,"  that  learned  author  proceeds  to  say, ''  of 
diligent  inquiry  at  the  place  of  the  perapn's  last  residence  in 
this  country,  and  among  his  relatives,  and  any  others  who 
have  probably  heard  from  him,  if  living;  and  also  at  the  place 
of  his  fixed  foreign  residence,  if  he  was  known  to  have  had 
any."  In  Loriug  v.  Steinman,  in  Massachusetts,^  Shaw,  C.  J., 
in  giving  the  judgment  of  the  court,  says:  —  '^It  is  a  well 
settled  rule,  that  upon  a  person's  leaving  his  usual  home 
and  place  of  residence  for  temporary  purposes  of  business  or 
pleasure,  and  not  being  heard  of,  or  known  to  be  living,  for 
the  term  of  seven  years,  the  presumption  of  life  then  ceases, 
and  that  ojf  his  death  arises.  This  presumption  is  greatly 
strengthened  when  the  departure  of  an  individual  was  from 


much  smaller  than  their  vessels,  which  with  difficulty  weathered  the  storm. 
Lord  Mansfield,  who  tried  the  cause,  left  it  to  the  jury  to  say,  whether, 
under  all  the  circumstances,  they  thought  the  evidence  sufficient  to  convince 
them  that  L.  M.  died  before  the  time  limited  in  the  .policy  ;  adding,  that  if 
they  thought  it  so  doubtful  as  not  to  be  able  to  form  an  opinion,  the  defend- 
ants ought  to  have  their  verdict ;  and  the  jury  found  for  the  plaintiffs.  Pat- 
terson V.  Black,  Park  on  Ins.  433,  434,  (2d  Am.  £d.) 

1  White  V,  Mann,  13  Shep.  (Me.)  R.  861. 

3  2  GreenL  Evid.  §  278/;  McCartee  v.  Camel,  1  Barb.  (N.  Y.)  Ch.  R.  455. 

3  Loring  v.  Steinman,  1  Mete.  (Mass.)  R.  204. 
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his  native  place,  the  seat  of  his  ancestors,  and  the  home  of 
his  brothers  and  sisters,  and  family  connections ;  and  still 
further  when  it  was  to  enter  upon  the  perilous  employment 
of  a  seafaring  life,  and  when  he  has  not  been  heard  of,  by 
those  who  would  be  most  likely  to  know  of  him,  for  upwards 
of  thirty  years.  All  these  circumstances  concur  in  the  pre- 
sent case,  and  the  court  are  all  of  opinion  that  they  go  fully 
to  establish  the  fact  of  the  death."  ^ 


1  See  Smith  v,  Enowlton,  11  N.  Hamp.  R.  191;  Doe  v.  Nepean,  5  Adol. 
&  EIL  R.  86.  It  has  been  enacted  hy  statute  in  the  State  of  New  York,  that, 
'^  If  any  person  upon  whose  life  any  estate  in  lands  or  tenements  shall  de- 
pend, shall  remain  beyond  sea,  or  shall  absent  himself  in  this  State  or  else- 
where, for  seven  years  together,  such  person  shall  be  accounted  naturally 
dead,  in  any  action  concerning  such  lands  or  tenements  in  which  his  death 
shall  come  in  question,  unless  sufficient  proof  be  made,  in  such  case,  of  the 
life  of  such  person.  2  New  York  Rev.  Stat.  84,  §  6.  But  the  only  pre- 
sumption arising  from  such  a  protracted  ahsence  is,  that  the  absentee  is  dead, 
if  he  has  not  been  heard  from  within  the  seven  years ;  not  that  he  died  at 
any  particular  time  within  the  seven  years,  or  even  on  the  last  day  of  that 
ternL  But  where  a  person,  whose  existence  is  in  question,  has  remained 
beyond  sea  for  seven  years,  if  he  had  a  house  and  fixed  place  of  residence 
in  a  foreign  country  when  he  was  last  heard  from,  he  ought  not  to  be  pre- 
sumed to  be  dead,  without  some  evidence  of  inquiries  having  been  made  for 
him  at  such  known  place  of  residence,  and  without  success.  Mc  Carter  v. 
Camel,  1  Barb.  (N.  Y.)  Ch.  R  455.  It  was  held  in  this  case,  that  where  one 
of  the  next  of  kin  of  the  decedent,  and  who  was  entitled  to  a  distributive 
share  of  his  estate,  left  her  domicile  of  origin  in  the  city  of  New  York,  and 
went  to  reside  at  a  place  near  the  city  of  Baltimore,  and  continued  to  corre* 
spond  with  her  mother  and  sisters  in  the  city  of  New  York,  but  had  not 
answered  their  letters  for  about  twelve  years  previous  to  the  death  of  the 
defendant,  and  there  was  nothing  else  to  raise  a  legal  presumption  of  her 
death ;  it  was  held,  that  the  administrator  of  the  decedent  was  not  authorized 
to  pay  the  share  of  the  estate  belonging  to  the  absentee  to  her  sisters,  with- 
out making  inquiries  at  the  last  known  place  of  residence  of  the  absentee, 
to  ascertain  whether  she  was  living  or  dead.  The  English  rule,  that  in  the 
case  of  an  absent  person  of  whom  no  tidings  are  received,  the  presumption 
of  the  continuance  of  life  ceases  at  the  end  of  seven  years,  is  adopted  in  the 
State  of  Pennsylvania;  but  the  presumption  of  death,  as  a  limitation  of  the 
presumption  of  life,  most  be  taken  to  run  exclusively  from  the  termination 
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§  352.  If  a  married  woman  procures  a  policy  of  insurance 
upon  the  life  of  her  husband,  in  her  own  name,  and  for  her 
sole  use,  (as  authorized  by  an  act  of  the  legislature,)  the  in- 
surance money  being  made  payable  to  her  children  in  case 
she  should  die  before  her  husband,  and  subsequently  both 
husband  and  wife  and  their  only  child  perished  at  sea,  by 
the  same  disaster,  and  probably  at  the  same  moment ;  the 
act  of  the  legislature  does  not  extend  to  the  case ;  and  the 
insurance  contract  stands  upon  the  same  footing  as  any 
other  contract  made  by  a  feme  covert  in  her  own  name,  in 
the  lifetime  of  her  husband,  and  wilhout  the  intervention  of 
a  trustee.  There  being  no  evidence  of  survivorship,  there 
is  no  legal  presumption  that  the  daughter  survived  the 
mother.^ 


of  the  prescribed  period ;  so  that  the  jury  are  bound  to  presume  that  the 
person  lived  throughout  the  vohole  of  that  period,  unless  there  are  circum- 
stances in  evidence  to  quicken  the  time ;  and  the  circumstances  which  are 
sufficient  to  take  a  case  out  of  the  operation  of  the  rule,  must  be  such  as  show 
that  the  individual  was  at  some  particular  date  in  contact  with  a  specific 
peril.  Burr  v.  Sim,  4  Whart.  (Penn.)  R.  150 ;  Bradley  v.  Bradley,  Ibid.  173. 
The  same  in  Georgia,  Doe  v,  Flanagan,  1  Kelly,  (Ga.)  R.  588,  and  in  Mary- 
land, Tilly  V.  Tilly,  2  Bland,  (Md.)  Ch.  R.  445. 

1  Mochring  v.  Mitchell,  1  Barb.  (N.  Y.)  Ch.  R.  264.  It  seems  that  where 
husband  and  wife  perish  together  at  sea,  and  where  there  is  no  evidence  to 
authorize  a  different  conclusion,  it  will  be  presumed  that  the  husband  snr- 
vivecl  the  wife.  Ibid,  This  point,  though  raised,  was  not  disposed  of.  The 
question  first  arose  in  the  coounon-law  courts,  in  a  motion  for  a  mandamus, 
in  the  case  of  General  Stanwix,  (Rex  v.  Dr.  Hay,  1  W.  Bl.  R.  640,)  but  the 
point  was  not  decided,  (1  Greenl.  £vid.  §  SO.)  Afterwards  in  Chancery, 
when  the  Master  of  the  Rolls  refused  to  decide  the  question  by  presumption, 
and  directed  an  issue,  to  try  the  fact  by  a  jury.  (Ibid  citing  Mason  v.  Ma- 
son, 1  Merivale,  Ch.  R.  308.)  Professor  Greenleaf  is  of  opinion  that,  "  In 
the  absence  of  all  evidence  of  the  particular  circumstances  of  the  calamity, 
probably  this  rule  [the  presumption  that  both  perished  together]  will  be 
found  the  safest  and  most  convenient,"  and  he  cites  Coye  v.  Leach,  8  Mete. 
(Mass.)  R.  3  7 1 .  The  learned  Professor  adds,  —  "  But  if  any  circumstances  of 
the  death  of  either  party  can  be  proved,  there  can  be  no  inconvenience  in 
submitting  the  question  to  a  jury,  to  whose  province  it  peculiarly  belongs." 
1  Greenl.  Evid.  §  30. 


CH.  XYin.]         PR0CESDIK6S  AT  LAW  OK  POLICIBS.  429 


FIRE  AND  LIFE  INSURANCE. 


CHAPTER  XVIII. 


OF  THE  PROCEBDINGS  AT   LAW  ON   POLICIES   OF  FIRE  AND  LIFE 

INSURANCE. 

§  353.  What  are  the  general  principles  of  legal  proceed- 
ing on  policies  against  fire,  are  applicable  to  those  on  policies 
against  lives.^  The  same  principles,  course  of  proceeding, 
and  rules  of  evidence,  says  Professor  Greenleaf,^  are  applica- 
ble to  policies  upon  lives  as  in  policies  on  other  subjects.  In 
regard  to  the  arrangement  of  the  work  of  Beaumont  on  Fire 
and  Life  Insurance,  that  author  says,  that  he  "  found  it  im- 
possible to  give  separate  chapters  for  Life  and  Fire  Insurance, 
the  principles  being  generally  applicable  to  both,  and  the 
cases  fixing  those  principles  not  only  being  wanting  in  one 
or  the  other,  but  being  likely  so  to  remain."  ^ 

§  354.  The  deeds  of  settlement  of  most  of  the  insurance 
companies  in  England  contain  a  clause  enabling  the  parties 
to  refer  matters  in  dispute  to  arbitration.*  But  in  what- 
ever form  this  clause  is  put,  it  will  not  take  away  the  juris- 


1  £1118  on  Fire  and  Life  Ins.  161. 
9  2  Greenl.  £vid.  §  409. 

3  Preface  to  Beaamont  on  Fire  and  Life  Ins.  p.  viii. 

4  Ellis  on  Fire  and  Life  Ins.  89 ;  Beaumont  on  Fire  and  Life  Ins.  91 ; 
Richardson  v.  Suffolk  Ins.  Co.  3  Mete.  (Mass.)  R.  673. 
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diction  of  the  ordinary  courts  of  law  in  the  matter;  and  with- 
out it  the  parties  may,  if  they  mutually  consent  so  to  do; 
refer  to  arbitration.^  If  they  do  not  so  consent,  the  authority 
of  the  courts  of  law  rides  over  every  thing  but  the  express 
words  of  an  act  of  the  legislature  in  abridgment  of  judicial 
cognizance.^  Even  a  covenant  between  the  parties  to  refer 
matters  in  dispute,  will  not  oust  the  courts  of  their  jurisdic- 
tion, and  cannot  be  pleaded  in  bar  to  an  action.^  If  au 
award  be  actually  made,  it  will  be  a  bar  to  an  action  ;  or  if 
the  parties  have  submitted  their  differences  to  arbitration, 
and  the  reference  be  still  pending,  it  would  also  appear  to  be 
a  bar.* 

§  354  a.  To  an  action  by  the  plaintiff  against  the  defend- 
ant as  one  of  the  underwriters,  to  recover  from  him  compen- 
sation for  the  loss  of  a  vessel,  the  defendant  pleaded  one  of 
the  rules  of  the  company,  which  provided,  that  the  sum  to 


1  Ibid.  2  Fbil.  on  Ins.  p.  599,§1990,  who  refers  to  Bobinson  v,  Georges 
Ins.  Co.  17  Maine  R.  131.  According  to  Pbillips,  (2  PhiL  on  Ins.  p.  579, 
§  1941,)  **  Marine  policies  usually  contain  an  agreement  to  settle  all  disputes 
by  arbitration ;  or,  in  other  words,  that  they  will  mutually  constitute  a  com- 
mittee that  shall  have  jurisdiction  of  the  policy ;  and  he  is  not  aware  of  any 
reported  decree  or  judgment  enforcing  this  stipulation." 

9  2  Marsh,  on  Ins.  84 ;  Kill  v.  HoUister,  Wils.  K  120;  2  Story,  £q.  Jorisp. 
§  1450,  1457 ;  1  Phil,  on  Ins.  p.  87,  §  58. 

3  Hammond  on  Fire  Ins.  112,  citing  Thompson  v.  Chamock,  8  T.  R.  139. 
It  has  been  stated,  in  reference  to  the  objection  of  setting  up  an  agreement 
for  the  submission  of  a  dispute  to  arbitration,  that  "  associations  might,  upon 
the  same  principles,  be  formed,  with  agreements  to  have  aU  questions  of  the 
civil  rights  and  obligations  of  the  members  among  themselves,  settled  inde- 
pendently of  the  public  legal  tribunals  and  the  general  laws,  which  would  be 
thus  far  an  imperium  in  imperio."  1  Phil,  on  Ins.  p.  S7,  §  58,  note  3.  And 
see  Kyd  on  Awards,  14  *,  Street  v.  Kigby,  8  Yes.  K  815  ;  Wellington  v, 
M'Intosh,  2  Atk.  B.  569 ;  Tattersall  v.  Groote,  2  Bos.  &  Pull.  B.  181 ;  Gold- 
stone  V.  Osborne,  C.  &  Payne  B.  551 ;  Gray  v.  Hartford  Fire  Ins.  Co.  1  Blatch. 
(Cir.  Ct.)  K  280. 

4  Ellis  on  Fire  and  Life  Ins.  89,  citing  Kill  v.  HoUister,  1  Wils.  B.  19 ; 
Beaumont  on  Fire  and  Life  Ins.  91. 
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M   by  the  company  for  any  loss,  should,  in  the  first 

t,  be  ascertained  and  settled  1;>y  the  committee ;  and 

that  before  action  brought,  the  committee   ascer- 

and  settled  the  sum  to  be  paid  to  the  plaintiff;  that 

jLintiff  was  dissatisfied  with  the  settlement;  and  that 

fendant  and  the  committee  had  always  been  ready 

rilling  to  refer  the  said  matters  in  difference,  relating  to 

isurance,  to  arbitration,  according  to  the  intention  of 

le,  but  that  the  plaintiff  was  not  willing  and  ready.     It 

;ld,  that  the  rule  relied  upon  was  void,  as  an  attempt 

't  the  superior  courts  of  their  jurisdiction ;  and,  there- 

e  plea  was  void.     But  Baron  Alderson  said,  that  the 

t  might  easily  have  been  framed  in  such  a  manner  as 

to  confine  the  decision  of  the  committee  solely  to  the  amottnt 

of  the  loss,  by  plainly  stating,  that  at  the  trial  of  any  action,  it 

shall  not  be  lawful  for  either  party  to  enter  into  the  question 

of  the  amount  of  the  loss,  but  that  it  shall  always  be  settled 

by  the  committee,  or  by  other  referees;  and  that  the  only 

question  to  be  tried  at  law,  shall  be  the  right  to  recover.^ 

§  355.  The  legal  remedy  is  Assumpsit,  provided  the  policy 
be  not  under  seal,  or  Debt  or  Covenant,  if  under  seal?  As 
in  the  action  by  the  assured,  it  is  founded  on  a  particular 
and  express  undertaking  made  upon  a  consideration,  upon 
which  the  law  would  not,  by  necessary  implication,  raise  the 
promise  specified  in  the  policy,  the  plaintiff  must  declare  spe- 
cially upon  it^  The  declaration  sets  forth,  1st.  The  policy; 
2d.  The  defendant's   subscription  to  the  policy ;  3d.  The 


1  Scott  V.  Avery,  22  Law  Jour.  R.  (n.  b.)  157 ;  Exch.  S.  C.  in  20  Eng. 
Law&Eq.R.327. 

9  Beaumont  on  Fire  and  Life  Ins.,  Fart  III.,  p.  91,  e<  seq,;  Ellis  on  Fire 
and  Life  Ins.  89,  et  seq.;  Hammond  on  Fire  Ins.  112,  e/  seq.;  and  see  ante, 
In  trod.  §  12,  «t  seq.;  and  ante,  Treat  §  14. 

3  Ellis,  &c.  uln  sup.  ^ 
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thing  insured ;  4th.  The  name  or  names  of  the  parties  inte- 
rested ;  5th.  The  cause  of  loss ;  6th.  The  amount  of  loss. 
A  particular  form  of  declaration  is  allowed  by  statute  to 
some  of  the  insurance  offices  in  England;  which,  however,  is 
not  in  practice  resorted  to.^ 

§  356.  1st.  The  policy  must  be  described  according  to  its 
true  effect ;  any  material  variance  will  be  fatal.  It  is  mate- 
rial to  state  the  regulations  indorsed  on  the  policy  forming 
the  conditions  of  the  insurance,  also  all  indorsements  altering 
the  policy  after  it  was  executed.^  It  is  not  material  to  state 
that  the  parties  interested  were  described  in  the  policy,  for 
though  their  names  must  be  inserted  according  to  a  statute, 
yet  that  not  being  necessary  at  common  law,  need  not  be 
stated  in  pleading.  Subsequent  counts  may  refer  to  the 
first,  describing  the  policy  as  of  the  same  tenor  or  effect.  It 
is  necessary  in  the  first  count  to  state  the  policy  in  its  exact 
terms,  omitting  clauses  which  do  not  apply  to  the  case.^ 
When  the  policy  was   made  on  the  part  of  the  assured, 


^  In  Boynton  v.  Middlesex  Mutual  Fire  Ins.  Co.  4  Mete.  (Mass.)  R.  212, 

the  declaration  alleged  that  the  plaintiffs,  on ,  owned  and  possessed 

certain  buildings  and  goods  in  said ,  and  that  the  defendants,  on  that 

day,  in  consideration,  &c.,  caused  the  plaintiffs  to  be  insured  against  loss  by 
fire  for  the  term  of years,  and  to  the  amount  of  $2,000  on  said  build- 
ings, and  $1,000  on  said  goods;  that  all  said  insured  property,  while  owned 

and  possessed  by  the  plaintiffs,  was  destroyed  by  fire  on ;  that  the 

plaintiffs,  on next  following,  gave  notice  to  the  defendants  that  said 

property  was  thus  destroyed,  and  demanded  payment  of  the  loss ;  whereby 
the  defendants,  agreeably  to  the  terms  and  conditions  of  their  said  policy, 
became  and  were  bound  to  make  good  and  indemnify  the  plaintiffs,  &c.;  and 
in  consideration  thereof,  then  and  there  promised  the  plaintiffs  to  pay  tJiem, 
&c.  For  usual  form  of  a  count  on  a  valued  Fire  Policy,  see  note  1  to  §  404 
of  2  GreenL  Evid. 

a  Strong  v.  Hervey,  8  Bing.  R  804;  11  East,  688;  4  Camp.  20;  1  Staric 
294 ;  7  Taunt  885 ;  2  B.  &  C.  20. 

3  Robinson  v.  Tobin,  1  Stark.  R.  886. 
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through  an  agent,  it  may  be  stated  as  made  by  the  prin- 
cipal 

§  357.  2d.  A  general  averment  that  the  defendant  became 
an  insurer  on  the  premises  mentioned  in  the  policy,  is  suffi- 
cient. The  consideration  must  be  stated  to  be  the  premiums 
mentioned  in  the  policy  renewed  annually.' 

§  358.  3d.  It  is  sufficient  to  state  generally  that  the  life  or 
goods  as  mentioned  in  the  policy  are  the  goods  or  life  on 
which  the  loss  has  happened. 

§  359.  4th.  In  the  averment  of  interest,  if  the  party  be  de* 
scribed  as  interested  in  a  part,  when  his  interest  extends  to 
the  entirety,  this  is  sufficient:^  an  averment  that  he  is  inte- 
rested in  the  whole,  when  his  interest  only  extends  to  a 
part,  is  sufficient^  Bat  where  two  are  jointly  interested,  and 
one  is  stated  to  be  interested  in  one  count  and  the  other  in 
another  count,  this  variance  is  fatal.^  The  names  of  a 'firm 
need  not  be  severally  set  forth;  it  is  sufficiently  described  by 
a  corporate  name.  The  interest  may  have  been  at  any  time 
during  the  period  of  the  risk ;  it  is  not  necessary  it  should 
have  existed  when  the  policy  was  taken  out.^  An  averment 
of  interest  at  the  time  of  the  policy  being  effected  is  not  ma- 
terial, and  if  alleged,  need  not  be  proved ;  it  is  sufficient  to 
prove  that  the  interest  was  vested  during  the  period  of  the 


1  Bell  V.  Jansson,  1  M.  &  Sel.  R.  201,  204;  2  Salk.  519;  Case  v.  Barber, 
1  Ray,  450;  1  Saund.  R.  167. 

2  2  Marsh.  6S7.     See  2  Marab.  686. 

3  But  if  he  recover  for  one  third,  be  cannot  aAerwards  bring  an  action 
for  the  two  thirds  remaining  of  his  interest 

4  Page  V,  Fry,  2  Bos.  &  Pul.  R.  24Q ;  3  Esp.  R.  185 ;  but  this  decision  is 
questioned.    See  al;M>  Marsh  v.  Robinson,  4  Esp.  R  98. 

«  Cohen  ».  Hannam,  5  Taunt  101 ;  Bill  v,  Xnshy,  16  East,  R.  411. 
6  Wright  and  others  v.  Welbie,  1  Chit  R.  49.     Vide  Mell^h  v.  Bell,  1ft 
East,  R.  4. 
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risk,  and  is  now  subsisting.^  A  payment  of  money  into 
court  precludes  the  defendant  from  objecting  that  the  aver- 
ment of  interest  was  not  substantiated.^ 

§  360.  5th.  The  cause  of  loss  should  be  correctly  stated, 
detailing  the  facts ;  and,  6th,  a  partial  loss  may  be  given  in 
evidence  under  an  allegation  of  a  total  loss.  "  This  is  an 
action  upon  the  case,  which  is  a  liberal  action,  and  the  plain- 
tiff may  recover  less  than  the  ground  of  his  declaration  sup- 
ports, though  not  more."  ^ 

§  361.  When  an  adjustment  has  taken  place,  it  need  not 
be  declared  upon  specially,  but  may  be  given  in  evidence  as 
an  admission  upon  the  usual  declaration,  or  upon  an  account 
stated.^ 

§  362.  The  venue  may  be  laid  in  any  county,  and  cannot 
be  changed  if  the  cause  of  action  arise  out  of  the  realm. 
But  the  venue  may  be  changed  before  a  plea  in  abatement 
or  bar,  upon  the  usual  rule  (except  in  case  the  policy  be  un- 
der seal)  upon  affidavit  that  the  cause  of  action  arose  in  that 
other  county.  If  material  evfdence  arise  in  two  counties, 
the  venue  may  be  laid  in  either;  and  if  it  be  laid  in  a  third 
county,  the  courts  will  not  change  it.  On  special  grounds 
the  court  will  change  the  venue  in  all  cases.^ 


1  Rhind  v.  Wilkinson,  2  Taant  R.  237. 
3  16  East,  R.  146. 

3  Gardiner  v.  Crossdalo,  2  Burr.  R.  904;  Bl.  R.  198. 

4  Marsh.  Ins.  644.    See  ante.  Chap.  XI. 

&  Sid.  R.  625.  In  Boynton  v.  Middlesex  Fire  Insurance  Company,  in 
Massachusetts,  (4  Mete.  Mass.  K  212,)  an  action  of  assumpsit  was  brought 
upon  a  fire  insurance  policy  in  the  name  of  two  pkdntiffs,  one  of  whom  was 
described  to  be  of  Cambridge,  in  the  county  of  Middlesex,  and  the  other  of 
Boston,  in  the  county  of  Suffolk.  Shaw,  C.  J.,  stated  the  general  rule  of 
law  to  be,  in  respect  to  fixing  the  county  in  which  actions  are  to  be  brought, 
and  requiring  them  to  be  brought  in  the  county  where  one  of  the  parties 
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§  363.  In  actions  of  assumpsit  the  plea  of  the  general  issue 
enables  the  defendant  to  avail  himself  of  most  matters  of  de- 
fence. But  disabilities,  the  Statute  of  Limitations,  a  tender, 
bankruptcy  of  defendant,  and  sometimes,  where  material,  the 
bankruptcy  of  the  plaintiff,  also  <<  set-off,"  must  be  severally 
pleaded  specially.  Also  recovery  under  another  policy  will 
be  a  bar  to  an  action  respecting  the  insurance  on  the  same 
interest^ 

§  364.  Production  of  the  policy,  with  adjustment,  is  not 
proof  of  payment.^  When  the  policy  is  by  deed  under  seal, 
and  the  action  consequently  debt  or  covenant,  there  is,  strictly 
speaking,  no  general  issue.  But  a  general  plea  is  allowed  by 
statute  to  some  of  the  English  insurance  offices. 

§  365.  Payment  of  money  into  court?    Money  may  be  paid 


lives,  it  18  provided,  that  if  either  of  the  parties  consists  of  two  or  more  per- 
sons, living  in  different  counties,  the  action  may  be  brought,  so  far  as  it 
depends  upon  their  place  of  residence,  in  the  county  where  either  of  such 
persons  lives;  and  he  cited  Revised  Statutes  of  Mass.  c.  90,  §  15.  So  far, 
he  said,  as  the  present  plaintiffs  were  concerned,  therefore,  the  action  was 
well  brought  in  the  county  of  Suffolk.  The  action  was  on  a  policy  of  insur- 
ance brought  in  Suffolk  county  against  the  Middlesex  Mutual  Fire  Insurance 
Company,  the  declaration  in  which  merely  set  forth  the  policy,  the  loss,  and 
notice  given  to  the  directors  within  thirty  days,  and  the  neglect  of  the  Com- 
pany to  pay,  according  to  the  terms  and  conditions  of  the  policy.  The 
Company  pleaded,  in  abatement,  that  the  action  should  have  been  brought 
in  the  county  of  Middlesex ;  and  the  plea  was  held  to  be  bad. 

The  provision  in  a  charter  of  an  insurance  company,  that  it  shall,  in  a 
certain  case,  be  liable  to  an  action  only  in  the  State  where  it  is  chartered, 
does  not  exclude  the  jurisdiction  which  the  courts  of  another  State  would 
otherwise  have.  Williams  v.  Fire  Ins.  Ca  16  Shep.  (Me.)  R.  465.  The 
jurisdiction  accrued  in  Maine  against  a  garnishee. 

In  Massachusetts,  a  suit  on  a  policy  by  a  resident  of  another  State  was 
held  to  be  maintainable  against  a  corporation  in  any  county.  Allen  v.  Pacific 
Ins.  Co.  21  Bck.  (Mass.)  R.  257. 

1  See  Selwyn,  Nisi  Frius,  "  Assumpsit" 

3  Adams  v.  Saunders,  1  Ma  &  Mai.  K  3  73. 

3  This,  in  England,  is  under  Stat.  19  Gea  2,  c.  87,  §  7.  See  Solomon  r. 
Berwicke,  2  Taunt  R.  317. 
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into  court  upon  the  whole  declaration,  or  upon  one  or  more 
of  the  counts  contained  in  it.  When  the  assured  are  only 
entitled  to  recover  the  premiums,  money  shall  be  paid  in  on 
that  count.  A  payment  of  money  into  court  generally  is  an 
admission  of  the  policy  stated  in  the  special  counts,  unless 
the  plaintiff  has  by  his  conduct  induced  the  defendant  to 
suppose  that  the  question  to  be  tried  was  a  question  of 
fraud.^  And  a  payment  into  court  is  not  an  admission  be- 
yond the  extent  of  the  sum  paid  in,  and  the  admission  will 
be  strictly  limited  to  the  very  objects  of  the  policy,  and  the 
very  averments  in  conformity  with  those  objects  contained 
in  the  declaration.  Where  the  demand  is  illegal  on  the  face 
of  it,  the  payment  into  court  is  no  admission.  So  the  pay- 
ment into  court  does  not  prevent  a  defence  of  illegality,  or 
the  Statute  of  Limitations.^ 


1  Muller  V.  Hartshome,  8  Bob.  &  Pal.  R.  556. 

s  Cox  V.  Parry,  1  T.  R.  464 ;  1  Bos.  &  Pul.  264 ;  2  Marsh.  Ins.  70S ;  Long 
V.  Greville,  S  B.  &  Cress.  R.  10.  For  the  above  summary  of  authorities,  the 
author  has  been  indebted  to  Beaumont  on  Fire  and  Life  Insurance.  In  re- 
gard to  the  subject  of  Limitations,  it  has  been  held  by  a  Circuit  Court  of 
the  United  States,  that  where  a  policy  of  insurance  provided,  that  no  action 
should  be  sustained  against  the  insurer  founded  thereon,  unless  brought 
irithin  twelve  months  after  the  cause  of  action  should  accrue,  and  that  the 
lapse  .of  time,  in  case  of  such  suit,  should  be  deemed  conclusive  evidence 
against  the  validity  of  the  claim  set  up ;  a  plea  setting  up  such  provision, 
and  the  lapse  of  time  specified,  in  bar  of  an  action  on  the  policy,  was  a 
conclusive  answer  to  the  suit ;  that  the  provision  was  not  agtunst  law,  nor 
repugnant,  nor  impossible ;  that  the  right  to  indemnity  in  case  of  loss,  and 
the  liability  of  the  insurer  therefor  do  not,  under  such  a  provision,  become 
absolute,  unless  the  remedy  is  sought  within  the  period  limited.  The  stipu- 
lation goes  to  the  righbas  well  as  to  the  remedy.  Gray  v.  City  of  Hartford 
Fire  Ins.  Co.  1  Blatch.  (Cir.  Ct.)  R.  280.  Nelson,  J.  Where  the  directors 
of  the  Vermont  Mutual  Fire  Insurance  Company  voted  to  disallow  a  claim 
for  loss  by  fire,  under  a  policy  issued  to  two  persons  jointly,  for  the  reason, 
that  one  of  the  claimants  had  been  indicted  for  setting  fire  to  the  building 
burned,  and  immediately  gave  notice  of  their  determination  to  the  claimants, 
which  was  more  than  sixty  days  previous  to  the  then  next  stated  term  of 
the  county  court  in  Washington  county,  and  also  in  the  county  where  the 
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§  366.  In  a  declaration  upon  a  policy  under  sealj  its  con- 
tents are  much  the  same  as  that  in  assumpsit,  except  in 
matter  of  form  essential  to  the  declaration  upon  a  policy 
under  seal,  in  a  declaration  upon  which  the  policy  should  be 
recited  verbatim ;  together  with  all  the  proposals  and  condi- 
tions ta  which  it  refers,  constituting  a  condition  precedent ; 
and  any  material  variance  or  omission  will  be  fataU  The 
declaration  should  also  state  that  the  plaintiff,  ^<at  the  time 
of  making  the  policy,  and  from  thence,  until  t|;ie  loss  or 
damage,  was  interested  ^^^  in  the  goods  or  premises  men- 
tioned in  the  policy  to  the'  amount  and  value  of  the  sum 
claimed.  It  should  moreover  state  (in  a  fire  policy)  that  the 
fire  did  not  happen  by  any  invasion,  &c.,  or  by  any  of  the 
excepted  cases,^  and  that  the  plaintiff  thereby  sustained  a 


claimants  resided,  and  where  the  propert7  was  situated ;  it  was  held,  that  the 
action  for  the  loss  was  barred,  under  the  act  of  incorporation  of  the  com- 
pany, by  not  being  commenced  to  such  next  stated  term,  notwithstanding 
the  directors  subsequently,  and  afler  the  claim  was  barred,  voted  to  pay  to 
the  claimant  who  was  not  indicted,  one  half  the  amount  of  the  whole  loss. 
The  cause  of  action  was  not  capable  of  being  revived  by  an  acknowledg- 
ment, or  new  promise.  Williams  v.  Vermont  Mutual  Fire  Ins.  Co.  2  Verm. 
R.  222. 

By  one  of  the  conditions  annexed  to  a  policy,  it  was  declared,  '*  that  no 
suit  or  action  of  any  kind  against  the  insurers  for  the  recovery  of  any  claim 
under  the  policy,  should  be  sustained  in  any  Court  of  Law  or  Chancery,  un- 
less such  suit  should  be  commenced  within  the  term  of  ttoelve  months  next 
after  the  cause  of  action  accrued,^  &c.  It  was  held,  that  this  was  a  condi- 
tion subsequent — the  subject  of  a  plea.    Ketchnm  v.  Protection  Ins.  Co^ 

1  Allen,  (New  Brunswick)  R.  1S6. 

1  3  Chitty  on  Plead.  288,  825 ;  Ellis  on  Fire  and  Life  Ins.  90.  Covenant 
is  the  most  frequent  form  on  a  sealed  policy.    2  PhH.  on  Ins.  p.  586,  §  1956, 

2  Marsh,  on  Ins.  686.  A  general  form  of  declaration  in  debt  is  given  against 
the  two  incorporated  companies  in  England  —  the  Royal  Exchange  and  the 
London  Assurance,  but  it  is  not  usually  adopted  in  practice.  3  Chitty  on 
Plead.  325,  and  Hammond  on  Fire  Ins.  113. 

2  As  to  the  importance  of  an  interest  in  the  assured  in  Fire  policies,  see 
ante,  Chap.  IV.,  in  Life  policies,  ante,  Chap.  XIY. 

3  See  ante,  §  109,  110. 
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loss  and  damage  to  the  amount  of  the  sum  claimed.  It 
should  also  state  his  compliance  with  the  conditions  pre- 
viously recited,  and  his  payment,  and  the  acceptance  by  the 
defendants,  of  the  premium,  and  that  the  stock  and  funds  of 
the  company  are  sufficient  to  pay  to  the  plaintiff  the  amount 
of  the  damages  sustained  by  him.  He  should  then  aver  the 
breachj  that  he  has  not  in  any  manner  been  paid  or  made 
good  his  damage,  but  that  the  same  is  unpaid  ;  that  the  de- 
fendants have  broken  the  covenant  made  with  the  plaintiff; 
and  the  damages  are  generally  laid  at  a  sum  somewhat 
larger  than  the  sum  insured  for.^ 

§  367.  The  pleas  to  a  declaration  upon  a  policy  under  seal 
vary  according  to  circumstances.  The  most  usual,  however, 
are  an  absolute  denial  that  the  articles  mentioned  in  the 
declaration  were  burnt  or  consumed,  and  this  plea  puts  the 
plaintiff  upon  the  proof  of  the  quantity,  quality,  amount,  and 
value  of  his  loss.  Where  buildings,  ricks,  or  the  like,  ex- 
posed to  public  view,  are  burnt,  it  is  not  usual  to  include 
them  in  such  a  plea ;  as  the  declaration  usually  states  that 
the  plaintiff  delivered  in  as  particular  an  account  of  the  loss 
and  damage  as  the  nature  of  the  case  admitted  of  (according 
to  one  of  the  conditions  common  to  most  policies.)     The 


1  Ellis  on  Fire  and  Life  Ins.  90, 91,  and  p.  2,  and  see  anie^  §  SO.  See  also 
ante,  Chap.  XL,  as  to  Adjustment  of  Loss.  Some  cautioas  pleaders,  says 
Ellis,  p.  10,  in  framing  declarations  on  behalf  of  the  assured  to  recover  upon 
a  loss,  aver  that  the  share  of  the  capital  in  the  company  belonging  to  the 
directors,  amounts  to  some  large  sum  of  money  more  than  sufficient  to  cover 
the  sum  insured  for,  with  the  object  of  affecting  the  subscribing  directors 
personally,  in  case,  by  means  of  any  defect  in  the  internal  machinery  of  the 
company,  or  any  other  cause,  the  joint-stock  funds  of  die  company  should 
not  be  available  for  the  purpose.  In  a  policy  under  seal^  the  contract  must 
be  set  forth  with  precision^  and  any  material  variance  or  omission  will  be 
equally  fatal ;  so  that  it  is  usual  to  add  a  count  for  money  had  and  received, 
and  an  account  stated,  to  enable  the  pkintiff  to  avail  himself  of  any  balance 
which  the  defendants  may  have  admitted  to  be  due.  2  Marsh,  on  Ins.  686 ; 
Ellis,  91;  S  Chitty  on  Plead.  99. 
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defendants  also,  by  another  plea,  usually  deny  this  fact,  and 
this  also  puts  in  issue  the  quantity,  quality,  amount,  and 
value  of  the  articles  alleged  to  be  consumed.  It  is  usual 
also,  in  another  plea,  to  allege  fraud  in  the  claim  made, 
where  the  case  warrants  it,  which  it  commonly  does  when- 
ever the  insurers  are  driven  to  resist  an  action,  and  they  then 
refer  to  the  condition  with  reference  to  fraud  and  fahte 
swearings  common  to  all  fire  policies,  and  recited  in  the 
declaration,  whereby  the  plaintiff  forfeits  all  benefit  under 
his  policy,  except  such  as  the  company  may  think  fit  to 
allow.  As  the  conditions  of  most  offices  require  the  account 
of  the  loss  and  damage  sent  into  the  office  to  be  verified  by 
affidavit,^  it  is  very  usual,  by  another  plea,  to  allege  false 
swearing,  in  the  claim  made :  such  a  plea  contains  the  lan- 
guage of  the  affidavit,  alleges  that  in  such  affidavit  there  is 
false  swearing,  refers  to  the  before-mentioned  condition,  and 
states  in  general  terms  the  points  on  which  it  is  false.         \ 

§  368.  For  the  usual  form  in  the  action  of  assumpsit,  the 
general  issue  is  the  only  plea  usually  necessary,  and  com- 
monly embraces  all  the  matters  of  defence  which  the  insurers 
may  desire  to  bring  forward.  But  the  same  rule  does  not 
hold  when  the  policy  is  under  seal,  and  the  action  is  conse- 
quently in  debt  or  covenant  In  the  latter  there  is,  gene- 
rally speaking,  no  general  issue  ;  and  the  plea  of  nan  est  fac- 
tum, though  it  puts  in  issue  the  validity  of  the  instrument, 
under  seal,  as  such,  does  not,  in  general,  enable  the  party 
sued  to  avail  of  the  non-performance  of  a  warranty  or  condi- 
tion precedent,  or  of  a  matter  in  excuse  or  discharge  of  per* 
formance.2 


1  See  ante,  Chap.  X. 

s  Ellis  on  Fire  and  Life  Ins.  91,  92 ;  Hamm.  on  Fire  Ins.  115.  And  see 
2  Hall,  (N.  T.)  R.  490.  As  to  the  plea  of  the  general  issue  in  Assumpsit, 
ante,  §  355  ;  2  Greenl.  £t.  §  404 ;  2  Peters,  (U.  S.)  R.  25 ;  10  lb.  507  ; 
1  Stark.  R.  811,  cited  in  Hamm.  115.    See  ante,  §  142. 
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§  369.  An  action  of  Trover  will  lie  when  a  policy  of  in- 
surance has  been  executed  according  to  the  agreement  of 
the  parties,  and  is  withheld  by  the  underwriter.^  Where  a 
mutual  insurance  company,  authorized  by  its  charter  to  re- 
ceive notes  for  premiums  in  advance,  for  the  better  security 
of  its  dealers,  and  to  negotiate  such  notes  for  the  payment  of 
claims,  receives  a  note  for  those  objects,  which  is  payable  to 
the  maker^s  order ^  and  not  indorsed,  it  is  an  available  security 
in  the  hands  of  the  company ;  and  a  court  of  equity  will 
compel  its  indorsement  by  the  maker ;  and  if  it  be  wrongfully 
withdrawn  from  the  company,  its  amount  may  be  recovered 
in  trover  by  the  company.^ 

§  370.  Evidence.  Although  the  first  step  on  the  part  of 
the  assured,  in  a  suit  upon  a  policy,  is  to  prove  the  contract 
by  producing  the  policy,  and  its  due  execution  ;  it  is  not  often 
that  insurance  offices  require  it.  The  production  of  the  po- 
licy, if  there  be  no  variance,  is  conclusive  evidence  of  the 
contract ;  ^  and,  as  it  has  been*  made  to  appear,^  parol  proof 
is  not  admissible  to  vary  the  terms  or  legal  intent  of  the  po- 
licy ;  the  only  and  necessary  exceptions  to  this  general  rule 
being  mistake  and /raucf,  or  an  explanation  of  the  language  of 
the  policy  in  reference  to  the  usual  practice  of  trade.^ 

§  371.  The  policy,  we  have  seen,®  sometimes  directly  refers 
to  other  documents,  and  may  do  so  in  such  a  manner  as  to 
make  them  in  effect  a  part  of  the  instrument  itself.  This  is 
usually  the  case  in  reference  to  the  terms  and  conditions  in- 
dorsed upon  them.     The  manner  of  making  the  reference, 


^  Ante,  §  31 ;  2  Phil,  on  Ins.  p.  599,  sec.  1992;  Tayloe  v.  MeTChants* 
Fire  Ins.  Co.  9  How.  (U.  S.)  R.  890. 

9  Brouwer  ».  Hill,  1  Sand.  (N.  Y.)  Sup.  Ct  R.  620,  and  Same  v.  Crosby, 
Ibid. 

8  Ellis,  Fire  and  Life  Ins.  98. 

*  Ante,  §  20. 

6  Ante,  §  20  -  28. 

e  Ante,  §  14. 
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and  the  object  of  it,  determine  how  far  the  indorsement  or 
separate  document  referred  to  is  thus  made  a  part  of  the  con- 
tract, or  is  evidence  in  the  construction  of  itJ 

§  372.  The  assured  either  proves  that  the  company,  by  its 
proper  officers,  subscribed  the  policy,  or  that  some  agent  in 
their  name  had  often  subscribed  policies,  and  that  said  agent 
was  held  out  to  the  world  as  duly  avihorized  for  such  purpose  ; 
such  proof  having  been  held  sufficient,  without  proof  of 
written  authority.^  Lord  Ellenborough  held  this  to  be 
sufficient  prtm^/ocie  evidence,  though  the  witness,  who  was 
the  agent,  stated  that  he  had  a  written  power,  but  did  not 
produce  it.^ 

§  373.  As  it  has  already  appeared,^  an  indiscriminate  re- 
sort to  the  testimony  of  usages  and  customs  of  trade,  to  con- 
trol the  construction  and  the  results  of  written  contracts,  is 
liable  to  dangerous  abuses  ;  and  such  testimony  is  to  be  ad- 
mitted in  the  construction  of  policies  of  insurance  with  great 
discrimination  and  caution.^ 

§  374.  The  assured  must  also  prove  an  interest^  and  he 
can  only  recover  the  amount  or  value  of  his  interest ;  though 
a  slight  interest  is  sufficient  for  the  purpose  of  enabling  the 
assured  to  recover.^  Insurance  by  A.  and  B.  on  a  building, 
without  any  specification   of  the   interest,  is  sustained   by 


^  And  see  2  Phil,  on  Ins.  p.  €57,  sec.  2117.    See/>05f|  Ch.  on  Agency. 
^  2  Phili.  on  Ins.  p.  656,  sec.  2114. 

3  Haughton  v.  Ewbank,  4  Camp.  R.  88,  cited  in  2  Phill.  ub,  sup.;  who 
also  cites  Johnson  v.  Ward,  6  Esp.  R.  47  ;  Brockerbank  v.  Sngrue,  6  C.  & 
Payne,  R.  21. 

4  See  ante,  §  25,  26. 

5  See,  in  particular,  Hone  v.  Mutual  Ins.  Co.  1  Sand.  (N.  Y.)  Sup.  Ct. 
R.  137. 

6  Ellis  on  Fire  and  Life  Ins.  98.  That  assured  must  have  an  interest 
in  a  Fire  Policy,  see  ante,  Chap.  lY.,  and  in  Life  Policy,  ante,  Chap.  XI Y. 
«  It  has  been  said,"  Mr.  Phillips  states,  (Chap.  XUI.)  "  that  proof  of  inter- 
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proof  of  the  interest  of  one  as  mortgagor,  and  the  other  as 
mortgageeJ 

§  375.  The  assured^  on  the  tual,  must  aver  a  compliance 
with  every  material  averment  in  the  declaration  as  express 
warranties,  or  conditions  precedent ;  the  delivering  in  an  ac- 
count of  the  loss  and  damage  to  the  office,  with  evidence  in 
support  of  it,  according  to  the  rules  laid  down  by  the  respec- 
tive offices  :  the  construction  of  the  buildings,  if  the  question 
be  raised  ;  and  the  nature  of  the  property  insured.^  The  ac- 
cident of  jire^  which  was  the  cause  of  the  loss,  must  also  be 
set  forth  in  the  declaration,  and  proved,  if  not  admitted ;  the 
loss  or  damage  must  be  shown,  which  must  appear  to  have 
happened  during  the  continuance  of  the  risk.  The  word 
"  fire  "  is  to  be  construed  in  its  ordinary  signification,  and 
the  proof  of  loss  must  show  an  actual  igniiion ;  for  damage 
done  by  heat  alone,  or  by  Ixghining^  without  actual  burningi 
is  not  covered  by  the  policy.*  Where  the  defence  is,  that 
the  property  was  wUfully  burnt  by  the  assured  himself^  whe- 
ther the  crime  must  be  as  fully  and  satisfactorily  proved  to 
the  jury  as  would  warrant  them  in  finding  him  guilty  on  an 
indictment  for  arson^  the  authorities  appear  to  differ.*  The 
fact  that  the  assured  in  his  affidavit  estimated  the  value  of 
the  goods  consumed  at  $2,800,  and  the  jury  returned  a  ver- 
dict for  $1,853  only,  is  not  such  evidence  of  fraud  and  false 
swearing  as  would  justify  the  court  in  granting  a  new  trial.^ 


est  at  the  beginning  of  the  risk  is  sufficient,  notwithstanding  an  assignment 
before  the  loss.''  But  this,  he  adds,  **  is  against  the  current  of  jurisprudence.'* 
See  2  Greenl.  £y.  §  405. 

I  Per  Tlndal,  C.  J.,  in  Pirn  v.  Reid,  6  M.  &  Grang.  R.  1 ;  and  see  ante^ 
§69. 

s  Ellis  on  Fire  and  Life  Ins.  94 ;  2  Phil,  on  Ins.  p.  666,  sec.  2122  ; 
2  Greenl.  Ev.  §  406 ;  and  see  ante,  Chaps.  VI.  VII.  VIII.  XV. 

3  Ellis,  94 ;  but  see  ante,  §  118  - 122 ;  2  GreenL  Ey.  §  405. 

4  See  ante,  §  183,  and  2  Greenl.  Ev.  §  408. 

5  Moore  v.  Protection  Ins.  Co.  16  Shep.  (Me.)  R.  97 ;  Lery  v.  Baillie, 
7  Bing.  R.  849. 
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§  376.  Parties.  The  party  suing  upon  a  policy  must  of 
course  have  what  thel  aw  considers  an  insurable  interest;^  so 
that  if  a  party  beneficially  interested  in  the  insurance,  relin- 
quishes his  interest  in  the  subject  insured  before  a  loss  hap- 
pens, there  remains  nothing  to  which  the  contract  can  apply.^ 
This  may  happen  in  case  of  a  sale  of  the  subject*  Where 
the  question  was,  whether  a  bankrupt  had  an  interest  in  the 
goods  insured  at  the  time  of  the  loss,  it  was  held  that  the 
effect  to  be  given  to  the  stoppage  of  goods  in  transitu  was  to 
rescind  the  contract,  and  to  revest  the  property  in  the  origi- 
nal owners,  and  hence  that  the  bankrupt  having  no  property 
in  the  goods  insured,  after  the  stoppage,  his  assignee  could 
not  support  an  action  on  the  policy.^ 

§  377.  It  is  obvious,  then,  that  if  two  tenants  in  common 
insure  against  a  loss  by  fire,  and  after  the  insurance,  but  be- 
fore the  loss,  one  of  them  conveys  the  whole  of  his  interest  to 
the  other,  a  joint  action  by  them  upon  the  policy  cannot  be 
maintained ;  ^  yet  a  conditional  transfer  of  the  property  insur- 
ed to  secure  a  debt  or  liability  is  not  attended  with  the  like 
consequence ;  ^  for  one  who  has  mortgaged,  even  to  the  full 
value  of  his  property,  has  still  an  insurable  interest.^  If  the 
ownership  remains  the  same,  and  a  loss  happen,  an  action  on 
the  policy  by  one  of  the  co-tenants  to  recover  his  share  of  the 
loss  cannot  be  maintained ;  for  actions  upon  policies  of  in- 
surance (though  such  instruments  are  to  be  liberally  con- 
strued) are  no  exception  to  the  general  rule  in  respect  to  join- 
der of  parties.® 


1  As  to  what  is  an  insurable  interest  in  a  Fire  Policy,  see  antey  Chap.  lY., 
and  in  a  Life  Policy,  ante.  Chap.  XIV. 
9  2  Phill.  on  Ins.  p.  697. 

3  Ibid.,  ante,  Chap.  IX. 

4  Clay  V.  Harrison,  10  B.  &  Cress.  R.  63  ;  Lloyd  &  Welsh.  R.  104. 

5  Miirdock  i;.  Chenango  Co.  Ins.  Co.  2  Comst.  (N.  Y.)  B.  210. 

6  Per  Parker,  C.  J.,  in  Gordon  v.  Massachusetts  Fire  and  Marine  Ins. 
Co.  2  Pick.  (Mass.)  B.  249. 

7  Ante,  §  58,  69. 

^Blanchard  v.  Dyer,  8  Shep.  (Me.)  R.  114.    The  averment  of  a  joint 
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§  378.  If  the  act  of  incorporation  provides  that  the  assignee 
of  the  assured  may  sue  in  his  own  name,  such  assignee  mast 
aver  that  he  has  become  the  purchaser  or  assignee  of  the  sub- 
ject insured  ;  a  general  averment  of  the  plaintiff's  interest  not 
being  sufficient.^ 

§  379.  In  Jefferson  Insurance  Company  v.  Cotheal,^  it  ap- 
peared that  a  fire  insurance  policy  insured  two  persons  by 
name ;  and  that  the  words  of  whom  it  may  concern  were  add- 
ed, and  a  clause  was  inserted  in  the  policy,  that  the  loss,  if 
any  occurred,  should  be  paid  to  the  individuals  named ;  and 
it  was  held  that  whoever  the  person  might  be  who  was  in- 
terested in  the  policy,  might  bring  an  action  in  his  name.^ 
But  although  it  is  very  clear  that  one  person  may  insure  in 
his  name  the  property  of  another,  and  that  it  will  inure  to 
the  party's  interest  intended  to  be  protected,  upon  his  subse- 
quent adoption  of  it,  even  after  a  loss  has  occurred ;  yet  no 
one  can  claim  the  benefit  of  an  insurance  made  by  another, 
for  the  benefit  or  account  of  whom  it  may  concern,  without 
showing  that  it  was  the  intention  of  the  person  obtaining  the 
insurance  to  embrace  his  interest  in  the  property  insured,  at 
the  time  of  the  insurance.^ 

§  380.  In  case  of  a  double  insurance,  by  two  insurers,  the 
assured  may  elect  to  consider  each  insurer  as  liable  to  bear  a 
proportionate  share  of  the  loss,  and  recover  accordingly  ;  or 
to  require  either  of  them  to  pay  the  whole ;  in  which  latter 
case  the  one  who  pays  the  whole  or  a  disproportionate  part 
of  the  loss,  would  have  a  remedy  against  the  other  for  a  con- 


interest  is  not  supported  by  proof  of  sole  interest  3  Paine,  Cir.  Ct  R. 
616. 

>  5  Wend.  (N.  Y.)  R.  200. 

9  Jefferson  Ins.  Co.  ».  Cotheal,  7  Wend.  (N.  Y.)  R  72. 

9  And  see  ante,  §  79-8S ;  Conover  v.  Mutual  Ins.  Co.  3  Denio,  (N.  Y.)  R. 
254. 

4  See  ante,  §  79-83 ;  De  Bolle  v.  Pennsylvania  Ins.  Co.,  and  cases  cited  in 
connection  therewith.    Fleming  t;.  Marine  Ins.  Co.  4  Whart.  (Penn.)  R.  59. 
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tiibution.^  Where,  in  such,  case,  the  assured  cominenced 
an  action  of  assumpsit  on  both  policies  at  the  same  time,  and 
one  of  the  insurers  paid  into  court  one  half  of  the  actual 
loss,  (first  making  certain  deductions  by  way  of  set-off,)  and 
the  assured  took  the  money  out  of  court,  it  was  held  that  this 
was  primd  facie  evidence  that  he  had  made  his  election  to 
consider  each  insurer  responsible  for  one  half  of  the  sum  ac- 
tually at  risk.^ 


^  See  ante,  §  88,  and  Wiggin  o.  Snffblk  Ins.  Co.  18  Pick.  (Mass.)  R.  145. 
'  ^iggiQ*  &c.,  ub,  sup. 


88 
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CHAPTER  XIX. 

OF  THE  PROCBEDINQS  IN  EQUITY   ON  POLICIES   OF  FIRE  AND 
LIFE  INSURANCE,  AND   ATTACHMENT  OF  EQUITIES. 

§  381.  Although  the  jurisdiction  upon  questions  arising 
out  of  the  contract  of  insurance  belongs  exclusively  to  the 
common-law  courts,^  courts  of  equity  will  in  certain  cases  of 
insurance,  as  in  all  other  contracts,  interpose  their  authority, 
when  there  is  no  other  adequate  remedy.^  Thus,  as  we  have 
had  occasion  to  show,  it  is  within  the  province  of  a  court  of 
equity  to  compel  a  specific  performance  of  an  agreement  ta 
make  or  renew  a  policy.^  It  was  objected,  in  Tayloe  v.  Mer- 
chants' Fire  Insurance  Company,  in  the  Supreme  Court  of 
the  United  States,*  that  in  case  of  an  executory  contract  for 
an  insurance,  the  plaintiff  had  an  adequate  remedy  at  law, 
and  was  not,  therefore,  under  the  necessity  of  resorting  to  a 
court  of  equity ;  which,  said  the  court,  might  very  well  be 
admitted.  "But,"  say  they,  "it  by  no  means  follows  from 
this  that  a  court  of  chancery  will  not  entertain  jurisdiction. 
Had  the  suit  been  instituted  before  the  loss  occurred,  the 
appropriate,  if  not  the  only  remedy,  would  have  been  in  that 
court  to  enforce  a  specific  performance,  and  compel  the  com- 
pany to  issue  the  policy.     And  this  remedy  is  as  appropriate 


I  ElUs,  Fire  and  Life  Ids.  88. 

3  2  PhiL  on  Ins.  p.  575,  §  1936.  A  bill  filed  by  an  assignee  of  a  policy 
against  the  underwriters,  showing  no  other  ground  for  relief  than  their  re- 
fusal to  pay,  was,  on  demurrer,  dismissed,  with  costs,  the  plaintiff  having  an 
adequate  remedy  at  law.  Carter  t;.  United  States  Ins.  Co.  1  Johns.  (N.  Y.) 
Ch.  R.  463.    Sqe  antCy  §  215. 

3  See  antej  §  81,  et  seq.;  Brouwer  v.  Hill,  1  Sand,  (N.  Y.)  Sup.  Ct  R.  629. 

*  Tayloe  v.  Merchants'  Fire  Ins.  Co.  4  Ho^.  (U.  S.)  R,  890. 


CH,  XIX.]         PROCBBDINGS  IN  BQUITT  ON  POLICIES.  447 

after  as  before  the  loss,  if  not  as  essential,  in  order  to  facili- 
tate the  proceedings  at  law.  No  doubt  a  count  could  have 
been  framed  upon  the  agreement  to  insure,  so  as  to  have 
maintained  the  action  at  law.  .But  the  proceedings  would 
have  been  more  complicated  and  embarrassing  than  upon  the 
policy.  The  party,  therefore,  has  a  right  to  resort  to  a  court 
of  equity  to  compel  the  delivery  of  the  policy,  either  before 
or  after  the  happening  of  the  loss ;  and  being  properly  in  that 
court  after  a  loss  has  happened,  it  is  according  to  the  esta- 
blished course  of  proceeding,  in  order  to  avoid  expense  and 
delay  to  the  parties,  to  proceed  and  give  such  a  final  relief  as 
the  circumstances  of  the  case  demand."  ^ 

§  382.  The  case  of  Carpenter  v.  Providence  and  Washing- 
ton Insurance  Company,  in  the  same  court,^  was  of  different 
character  from  the  one  above  considered.  A  bill  was  filed 
by  the  assured  in  this  case,  alleging  that  notice  of  other  insur- 
ance  on  the  same  property  was  given  to  the  insurance  com- 
pany, and  praying  that  the  company  might  be  compelled  to 
indorse  the  notice  upon  the  policy,  or  otherwise  acknowledge 
the  same  in  writing ;  and  it  was  the  opinion  of  the  court, 
that  when  the  answer  of  the  company,  sworn  to  by  the  pre- 
sident, denied  the  reception  of  the  notice,  to  the  best  of  his 
knowledge  and  belief,  the  question  became  one  of  fact  and 
of  law;  of  fact,  whether  the  evidence  offered  by  the  com- 
plainant was  sufficient  to  sustain  the  allegation ;  and  of 
law,  whether,  if  so,  a  court  could  compel  the  company  to 
acknowledge  it.  The  assured  must  have  evidence  of  giving 
notice. 


'  Where  insurers  contract  to  deliver  a  policy,  covering  a  specific  property, 
and  a  policy  be  delivered,  (though  not  formally  accepted,)  variant  from  the 
contract,  and  a  loss  occurs  within  the  insurance  contracted  for,  a  court  of 
equity  will  grant  relief  according  to  the  contract  agreed  on.  Franklin  Fire 
Ins.  Co.  V,  Hewitt,  8  B.  Mon.  (Ky.)  R.  287. 

3  Carpenter  v.  Providence  Washington  Ins.  Co.  4  How.  (U.  S.)  R.  1S5. 
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§  383.  The  jurisdiction  of  a  court  of  equity  to  reform  a 
policy  in  case  of  mistake  is  undoubted,  provided  the  evidence 
for  this  purpose  be  very  clear.  If  the  instrument  be  ambigu* 
ously  expressed,  so  that  it  is  difficult  to  give  it  a  construc- 
tion, the  agreement  in  reference  to  it  may  be  resorted  to  in 
order  to  explain  the  ambiguity.  But  if  the  policy  be  so  ex- 
pressed, that  a  reasonable  construction  can  be  given  to  it, 
and  when  so  given,  it  does  not  plainly  appear  to  be  at  vari- 
ance with  the  agreement  of  the  parties,  the  latter  is  not  to  be 
regarded  in  the  construction  of  the  former.^  The  case  of 
Collett  V.  Morrison^  fully  establishes,  that  if  there  be  an 
agreement  for  a  policy  in  a  particular  form,  and  the  policy 
be  drawn  up  by  the  office  in  a  different  form,  varying  the 
right  of  the  party  assured,  a  court  of  equity  will  interfere, 
and  deal  with  the  case  upon  the  footing  of  the  agreement, 
and  not  of  the  policy.^  Where,  in  a  written  application  for 
a  policy  against  fire,  the  applicant  committed  a  mistake  in 
describing  an  incumbrance  on  his  property,  in  consequence 
of  the  statement  of  the  agent  of  the  insurer,  that  a  certain 
state  of  facts  did  not  amount  to  an  incumbrance;  the  pro- 
perty being  destroyed  by  fire,  it  was  held,  that  a  court  of 
chancery  might  reform  the  policy  and  grant  relief.^ 

§  384.  A  court  of  equity  is  the  proper  tribunal  to  which  to 
apply  to  compel  the  assured  to  surrender  a  policy  fraudn- 


1  See  this  subject  considered  more  at  large,  antCy  §  22,  et  seq,;  2  Phil,  on 
Ins.  p.  576,  §  1937  ;  Franklin  Fire  Ins.  Co.  v.  Hewitt,  8  B.  Mon.  (Ky.)  R. 
231. 

9  Collett  V.  Morrison,  9  Hare,  Ch.  R.  162. 

8  This  IS  an  important  case,  to  show  the  circumstances  in  which  life,  as 
well  as  other,  insurance  companies  preparing  and  issuing  policies  not  in  con- 
formity with  the  agreement  upon  which  the  insurance  was  accepted,  may  be 
liable  in  equity  on  the  ground  of  fraud. 

*  Harris  v.  Columbiana  Co.  Mutual  Ins.  Co.  18  Ohio  R.  116.  And  see, 
too,  Delaware  Ins.  Co.  v.  Hagan,  2  AVash.  (Cir.  Ct.)  R.  4 ;  Phoenix  Fire 
Ins.  Co.  V.  Gurnee,  1  Paige,  (N.  Y.)  Ch.  R.  278. 
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lently  obtained,  to  be  cancelled ;  ^  and  in  life  insurance  the 
company  have  a  better  equity,  if  <hey  bring  their  bill  in  the 
lifetime  of  the  assured.^  A  company,  called  the  "  Anchor 
Assurance  Company,"  in  1847,  granted  an  insurance  for 
3,000/.  on  the  life  of  C.  D.,  and  afterwards,  as  a  cross  insur- 
ance, insured  the  life  of  C.  D.  for  1,000Z.  in  the  India  and 
London  Life  Assurance  Company.  In  1848,  the  3,000Z. 
policy  was  bought  by  the  A.  Company  from  the  grantee,  in 
consideration  of  an  annuity.  In  1850,  C.  D.  died,  and  the  A. 
Company  brpught  an  action  to  recover  the  1,000/.  The  I.  & 
L.  Company  filed  a  bill  to  restrain  the  action,  and  to  have  the 
1,000/.  policy  delivered  up,  it  being  alleged  that  in  conse- 
quence of  the  purchase  of  the  3,000/.  policy,  the  1,000/.  policy 
became  invalid ;  and  a  demurrer  to  this  bill  was  held  not  to 
be  sustainable.  The  decision  was  upon  the  ground,  that  if 
the  action,  which  was  alleged  to  have  been  brought  for  the 
whole  amount  of  the  property  named  in  the  policy,  was 
maintainable,  the  facts  stated  show  that  there  was  an  equity 
agarinst  it;  and  the  Vice- Chancellor  said,  —  "I  think,  under 
the  particular  circumstances  of  this  case,  this  bill  is  main- 
tainable for  the  purpose  of  having  the  policy  delivered  up. 
In  either  way,  therefore,  I  think  an  equity  is  stated,  consider- 
ing what  the  prayer  of  the  bill  is,  namely,  that  the  policy 
may  be  delivered  up,"  * 

§  385.  A  court  of  equity  has  jurisdiction  in  cases  in  which 
policies  or  their  proceeds  may  be  affected  by  a  trust ;  ^  and 


1  2  Phil,  on  Ins.  p.  577,  §  1988 ;  Adams,  Doct.  of  Equity,  [175] ;  1  Story, 
£q.  Juri^p.  §  216 ;  Hoyt  v.  Gilman,  8  (Mass.)  B.  386 ;  and  see  as  to  Fraud 
and  Concealment,  arUe^  Chap.  YIL,  YIIL,  XV. 

2  Fenn  v.  Craig,  8  You.  &  Coll.  R.  216. 

8  India  and  London  Life  Assurance  Co.  v,  Dalby,  15  Jur.  982,  and  S.  C. 
7  £ng.  Law  &  £q.  R.  250 ;  and  see  Barker  v.  Bichaidson,  1  You.  &  Jer.  B. 
862. 

4  Ellis  on  Fire  and  Life  Ins.  88. 

88* 
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to  compel  a  trustee  to  permit  his  name  to  be  used  in  a  snit 
at  law,  for  the  benefit  of  the  parties  interested.^ 

§  385  a.  We  have  seen,  that  where  an  insurance  is  taken 
out  for  the  benefit  of  the  mortgagee,  it  goes  to  the  mortgagee 
to  the  extent  of  his  lien.^  Now  by  a  covenant,  the  mort^ 
gagee  may  not  be  entitled  to  the  money,  but  only  to  have  it 
applied  to  the  rebuilding  of  the  premises  in  the  like  good 
order  in  which  they  were  in  at  the  time  of  the  contract;  and 
such  an  application  of  the  money  would  be  coerced  in  equity, 
which  would  consider  the  mortgagor,  if  he  received  the  insur- 
atnce  money,  as  a  trustee  for  that  object;  and  so  with  the 
legal  representatives  of  the  mortgagor.^ 

§  386.  The  established  rule  of  law,  that  the  assured  in  a 
life  policy  must  have  an  interest,  does  not  prohibit  such 
policy  from  being  granted  to  a  person  in  trust  for  another, 
where  the  names  of  both  persons  appear  upon  the  fi&ce  of 
the  instrument ;  nor  does  the  effecting  of  such  an  insurance 
in  any  way  contravene  the  policy  of  the  law.* 

§  387.  By  an  order  of  the  Court  of  Chancery,  the  receiver 
of  certain  real  estates  was  directed  to  pay  certain  fire  insur- 
ances on  them  ;  and  by  a  subsequent  decree  it  was  declared 
that  H.  was  tenant  in  tail  in  possession  of  real  estates,  and 
the  receiver  was  directed  to  pay  the  balances  to  the  account 
of  H. ;  and,  a  fire  having  taken  place,  it  was  held  that  H. 
was  entitled  to  the  insurance  money .^ 


1  2  Phil,  on  Ins.  p.  578,  §  1939;  and  see  Mackenzie  v.  Mackenzie,  8  Eng. 
Law  &  Eq.  R.  67;  and  S.  C.  15  Jur.  1091;  Cnshing  v.  Thompson,  4  Bed. 
(Me.)  R.  469. 

9  See  ante^  61,  62. 

3  Thomas's  Adm'rs  v.  Yonkapff's  Ex'rs,  6  Gill  &  Johns.  (Md.)  R.  872. 

4  Collett  V.  Morrison,  9  Hare,  Ch.  R.  171. 

5  Seymour  v.  Vernon,  16  Jur.  189 ;  S.  C.  10  Eng.  Law  &  Eq.  R.  40. 


\ 
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§  388.  The  cestui  que  trust  is  a  party  in  interest  to  a  policy 
effected  by  the  trustee.^  In  case  of  a  fire  policy  effected  by 
an  executor,  on  buildings  belonging  to  an  estate  that  was 
charged  with  an  annuity,  the  buildings  being  a  principal  part 
of  the  estate,  the  Court  of  Chancery,  on  a  bill  filed  by  the 
annuitant,  ordered  that  the  proceeds  of  the  policy  should  be 
invested  as  security  for  the  annuity.^ 

§  388  a.  If,  by  the  articles  of  an  agreement  of  an  insurance 
company,  a  loss  sustained  by  the  company,  is  to  be  borne  by 
each  and  every  of  the  several  subscribers  or  members,  in  pro- 
portion to  the  sums  of  money  by  them  subscribed ;  in  case  of 
loss,  they  are  liable  in  solido^  like  an  ordinary  partnership, 
though  the  assured  be  a  member  of  the  company.^ 

§  389.  A  fire  policy  provided  that  any  loss  should  be  pay- 
able to  the  assured,  his  executors,  administrators  or  assigns, 
and  that,  when  any  assignment  of  the  policy  should  be  made, 
it  should  be  entered  in  the  office-books  within  forty-two  days, 
or  else  the  assignee  should  have  no  benefit.  The  assured 
died  during  the  risk,  and  the  premises  descended  to  the  heir, 
and  a  loss  took  place,  (no  assignment  of  the  policy  having 
been  made  to  the  heir.)  It  was  held,  that  the  loss  was  pay- 
I  able  to  the  executors,  and  not  to  the  heir,  the  estate  having 
gone  to  the  heir  before  the  loss.^ 

§  389  a.  It  is  not  optional  with  a  Life  Insurance  Company 
either  to  disregard  or  to  register  notices  of  assignment  served 
upon  them ;  as,  after  due  notice,  it  becomes  a  quasi  trustee 
for  the  assignee,  and  is  liable,  in  equity,  for  any  jnisapplica- 
tion  of  the  fund  to  which  it  is  a  party ;  such  liability  attach- 


1  2  Phil,  on  Ins.  p.  593,  §  1976. 

9  Parry  v,  Ashley,  3  Sim.  Ch.  R.  97. 

3  Shubrick  v.  Fisher,  Dessaus,  (S.  C.)  Ch.  R.  148. 

4  Mildmay  v.  Folgham,  8  Yes.  R.  472,  and  cited  in  2  Phil.  vh.  sup. 
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ing  upon  the  company,  not  being  in  consequence  of  any 
peculiarity  of  insurance  law,  but  arising  from  the  ordinary 
doctrine  of  a  court  of  equity.^ 

§  390.  If  a  policy  of  insurance  empowers  the  underwriters 
to  replace  goods  damaged  or  destroyed  by  a  peril  insured 
against,  within  a  specified  time  after  the  loss,  upon  a  loss 
under  the  policy,  a  court  of  equity  has  no  jurisdiction  to  re- 
strain the  assured  from  disposing  of  the  property  saved, 
within  the  time  allowed  for  their  replacement,  for  the  pur- 
pose of  enabling  the  underwriters  to  examine  the  goods.^ 

§  391.  Equity  will  interpose  to  order  a  seUoff  of  the  agent's 
premium  notes,  against  a  judgment  for  loss  which  could  not 
be  set  off  at  law.^  The  rule  in  equity  is,  that  if  cross  de- 
mands are  of  legal  cognizance,  the  right  to  set-off  is  also 
legal ;  and  unless  one  of  the  demands  involves  an  equitable 
element,  their  existence  creates  no  equity  for  resorting  to  the 
Chancery.*  If  one  or  both  be  matter  of  equitable  cogniz- 
ance, ,(as,  for  example,  there  be  a  question  of  trust  or  fraud,) 
the  set-off  may  be  enforced  by  a  court  of  equity.^  The  as- 
signee of  a  policy  takes  it  subject  to  every  set-off  that  existed 
between  the  original  parties,  at  the  time  of  the  assignment^ 

§  392.  To  order  distribulion  of  the  effects  of  an  insolvent 


1  Andrews  v.  Bousfield,  10  Beav.  Ch.  R.  511;  Mangles  v.  Dixon,  Hoase 
of  Lords'  Cases,  702,  cited  in  Bunyon,  Life  Assurance,  209. 
9  New  York  Fire  Ins.  Co.  v.  Delavan,  8  Paige,  (N.  Y.)  Ch.  R.  419. 

3  2  Phil,  on  Ins.  p.  577,  §  10S9,  citing  Leeds  v.  Marine  Ins.  Co.  6  Wheat 
(U.  S.)  R.  565. 

4  Adams,  Doct  of  Equity  [228] ;  Holbrook  v.  American  Fire  Ins.  Co. 
6  Paige,  (N.  t.)  Ch.  R.  220. 

5  Ibid. 

^  Gourdon  v.  North  American  Ins.  Co.  8  Yeates,  (Penn.)  R.  827 ;  1  Binn. 
(Penn.)  R  480,  in  note ;  Rousset  v.  North  American  Ins.  Ca  Binn.  R.  429 ; 
and  see  De  Peyster  v.  American  Ins.  Co.  6  Paige,  (N.  Y.)  Ch.  R.  486. 
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insurance  cotnpanpj  is  laid  down  as  one  of  the  instances  of 
the  interposition  of  a  court  of  equity.^  When  a  fire  takes 
place  which  requires  the  whole  funds  of  the  company,  the 
losers  have  an  immediate  vested  right  in  the  funds  of  the 
company,  to  the  extent  of  their  loss.^ 

§  393.  In  the  State  of  New  York,  an  act  was  passed  on 
the  18th  of  January,  1836,  for  the  more  convenient  adjust- 
ment of  the  affairs  of  certain  Fire  Insurance  Companies  in 
the  city  of  New  York,  rendered  insolvent  by  the  great  fire  in 
the  city,  just  preceding  it.  It  was  the  particular  intention  of 
the  legislature,  not  only  in  the  act  referred  to,  but  also  in  the 
provisions  of  an  article  in  the  revised  statutes,  (2  Rev.  Sis* 
464,)  to  provide  a  summary  mode  of  closing  up  the  concerns 
of  insolvent  corporations,  without  the  expense  and  delay  of 
formal  suits  to  settle  and  ascertain  the  claims  of  creditors. 
The  Court  of  Chancery,  therefore,  considered  it  improper  to 
permit  any  such  suits  to  be  commenced  by  the  creditors,  to 
ascertain  their  rights  to  a  distributive  share  of  the  fund  ;  but 
the  creditors  should  be  compelled  to  submit  them  to  a  refer- 
ence under  the  legislative  provisions ;  and  if  any  creditor  re- 
fused to  present  his  claim  for  adjustment,  the  distribution  of 
the  funds  should  be  made  without  reference  to  such  claims, 
except  in  those  cases  where  the  receivers  are  able  to  ascer- 
tain and  liquidate  the  amount  of  such  claim  by  the  books 
and  papers  of  the  company  in  their  possession.  But  as  it 
would  be  impossible  to  give  personal  notice  to  all  the  credit- 
ors to  present  their  claims  for  adjustment',  and  a  notice  in  the  ' 
papers  might  not  reach  those  creditors  who  resided  out  of  the 
city  within  the  short  time  required  to  a  speedy  adjustment  of 
the  claims  against  the  corporation,  so  that  the  sufferers  by 
the  fire  should  not  be  kept  out  of  their  share  of  the  fund  for 


t  2  Phil,  on  Ins.  p.  578,  §  1089. 

9  Colton  v.  Alleghanj  Countj  Matnal  Ins.  Co.  1  Barr,  (Penn.)  B.  822 ; 
Rhinebart  i;.  Same,  Ibid.  850. 
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any  considerable  length  of  time,-  the  receivers  should  endea- 
vor, as  far  as  possible,  to  ascertain  the  amount  justly  due  to 
each  creditor,  whether  such  creditor  actually  presented  his 
claim  therefor,  or  otherwise.  And  at  a  meeting  of  the  credit- 
ors to  be  called  pursuant  to  the  direction  of  the  legislature,  if 
any  question  might  arise  requiring  the  direction  and  decision 
of  the  Court  of  Chancery,  before  a  distribution  of  the  fund  is 
made,  they  could  be  submitted  in  a  summary  manner,  or 
upon  the  petition  of  the  party  making  a  claim  to  preference 
in  payment,  or  other  claim  against  the  fund ;  and  upon  such 
notice  as  the  court  should  think  proper  to  direct,  if  the  ser- 
vice of  personal  notice  be  impracticable,  or  would  be  incon- 
venient or  expensive.  "But,"  (to  use  the  exact  words  of 
Chancellor  Walworth,)  "as  the  order  of  the  court  upon 
such  an  application  must  be  decisive  of  the  rights  of  the  par- 
ties, unless  appealed  from,  the  court  should  not  proceed  upon 
a  mere  ex  parte  hearing  without  directing  some  notice  to  be 
given,  either  in  the  public  papers,  or  otherwise,  so  that  the 
several  creditors  interested  in  the  fund,  whose  rights  might 
be  affected  by  the  decision,  may  have  an  opportunity  to  be 
heard.  It  would,  therefore,  be  improper  for  me,  upon  this  ex 
parte  petition,  to  undertake  to  give  any  direction  to  the  re- 
ceivers in  relation  to  the  various  questions  which  appear  to 
have  arisen,  even  if  I  had  jurisdiction  of  the  case ;  although 
some  of  those  questions  appear  to  be  so  plain  as  not  to  ad- 
mit of  a  reasonable  doubt.  I  am  satisfied,  however,  upon 
examination,  that  I  have  no  jurisdiction  of  the  case,  except 
upon  appeals  which  may  be  made  from  the  decisions  of  the 
Vice- Chancellor  of  the  first  circuit  therein."  ' 


1  Globe  Ins.  Co.  (in  the  matter  of  the  Receivers  of,)  6  Paige,  (N.  Y.)  Ch. 
B.  102;  and  see  Lowene  v.  American  Fire  Ins.  Co.  6  Paige,  (N.  Y.)  Ch.  R- 
482.  A  person  who  had  loaned  monej  to  an  insurance  company,  to  pay  a 
loss  which  occurred  prior  to  the  disaster  which  rendered  the  company  in- 
solvent, was  not  allowed  a  priority  in  payment  out  of  the  property  in  the 
hands  of  the  receivers,  under  the  statute  of  New  York  above  mentioned, 
over  those  claiming  for  a  loss  by  such  disaster.    De  Pey ster  v.  American  Ins. 
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§  394.  Under  the  legislation  of  the  State  of  New  York,  re- 
ferred to  in  the  preceding  section,  arose  the  following  case  : 
A  person  execated  a  mortgage  to  an  insurance  company  to 
secure  a  loan.  The  same  company  had  insured  certain  pro- 
perty  of  the  mortgagor,  and  the  policies  had  been'  assigned 
by  him,  with  the  consent  of  the  company,  as  collateral  secur- 
ity for  loans.  The  premises  insured  were  destroyed  by  fire, 
and  the  company  having  become  insolvent,  receivers  were 
appointed,  and  the  assured  delivered  up  the  policies,  and  re- 
ceived the  negotiable  certificates  of  the  receivers,  under  the 
statute,  showing  the  amount  of  the  loss,  and  the  right  of  the 
holder  to  payment  ratably  with  the  other  creditors,  and  such 
certificates  were  immediately  assigned  to  the  previous  hold- 
ers of  the  policies,  and  remained  in  their  possession,  as  secur- 
ity for  their  claims,  until  after  the  commencement  of  a  suit 
by  the  receivers  of  the  company,  to  foreclose  their  mortgage. 
It  was  held,  that  the  ratable  dividends  on  the  certificates, 
only,  could  be  set  ofi'by  the  mortgagor,  against  the  amount 
due  on  the  mortgage.^ 

§  395.  Interpleader.  Where  various  parties  assert  conflict- 
ing interests  in  a  policy,  and  the  defendants,  in  a  suit  against 
them,  bring  the  adverse  claimants  before  the  court  by  a  bill 
of  interpleader,  neither  of  the  parties  can  call  upon  the  other 
for  an  account  of  his  claims,  without  first  establishing  his 
own  interest  in  the  fund,  that  is,  in  the  amount  of  loss  that 
has  accrued  under  the  policy.^  A  bill  of  interpleader  has 
been  held  to  lie  in  favor  of  an  insurance  company  against  the 


Co.  6  Paige,  (N.  Y.)  Ch.  R.  486.  A  surplus  fund  arising  out  of  the  profits 
of  a  New  York  insurance  company,  which  has  not  been  distributed  among 
the  stockholders,  will,  on  the  insolvency  of  the  company,  be  applied  to  pay 
the  debts  of  the  company  in  preference  to  being  distributed  among  the  stock- 
holders.   Scott  V.  Eagle  Fire  Ins.  Co.  7  Paige,  (N.  Y.)  Ch.  R.  198. 

1  Swords  V.  Blake,  8  Edw.  (N.  Y.)  Ch.  R.  112. 

9  2  Phil,  on  Ins.  p.  598,  594,  sec.  1978,  citing  Spring  v.  S.  Car.  Ins.  Co. 
8  Wheat  (U.  S.)  B.  268 ;  Hennesy,  in  re,  2  Drury  &  Warren,  Ch.  R.  555  ; 
Glynn  V.  Lock,  8  lb.  11. 
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landlord  of  the  premises  which  have  been  burnt  down  after 
having  been  insured  by  him,  (and  who  brought  an  action 
against  the  office  upon  the  policy,)  and  against  the  tenant 
who  filed  a  bill  against  the  landlord  and  the  office  for  a  spe- 
cific performance  of  an  agreement  for  a  lease,  and  claiming  a 
right  to  have  the  money  laid  out  in  rebuilding  the  premises.^ 
If  a  tenant  for  life  and  the  remainder-man  join  in  effecting 
insurance,  they  will  be  proportionably  interested,  and  the  ap- 
plication of  the  proceeds  of  the  policy  will  give  to  each  a  just 
proportion  of  the  benefit  of  the  insurance.  But  if  the  tenant 
for  life  insures  a  building  without  any  agreement  with  the 
remainder-man  respecting  the  insurance,  the  latter  has  no  in- 
terest in  the  policy,  and  the  assured  may  apply  the  proceeds 
in  putting  up  a  new  building  in  place  of  the  one  burnt  down, 
or  not,  as  he  may  choose.^ 

§  396.  Next,  as  to  the  attachment  of  equities  to  policies  of 
insurance  on  life,  in  favor  of  third  persons.  1.  Policies  of 
insurance,  as  well  on  life  as  on  fire,  are  separate  and  distinct 
contracts  between  the  assured,  or  party  effecting  the  insur- 
ance, and  the  insurers,  made  for  the  sole  benefit  o£  the 
assured  or  party  effecting  the  insurance,  whatever  may  be 
the  nature  of  the  interest  covered  by  it ;  and  unless  there  be 
some  contract  or  agreement,  or  trust,  express  or  implied,  be- 
tween  the  party  effecting  the  insurance,  and  third  persons,  the 
latter  can  have  no  more  right  in  a  court  of  equity  than  in  a 
court  of  law  to  effect  the  proceeds  of  the  policy  in  the  bands 
of  the  insured.^ 

§  397.  Susannah  Baker,^  in  consideration  of  1,150/.,  assign- 


t  Paris  V.  Gilham,  Jones  v.  Paris,  Coop.  Chan.  Cas.  56. 

3  1  Phil,  on  Ins.  p.  198,  sec.  349;  Brough  v,  Higgins,  2  Gratt.  (Ya.)  R. 
408;  Haxall  r.  Shippen,  1  Leigh,  (Va.)  R.  487;  and  See  Fire  and  Marine 
Ins.  Co.  V.  Morrison,  11  Leigh,  (Va.)  B.  355. 

3  Beaumont,  76. 

4  Watson  V.  Brutton,  MS.  Feb.  24, 1830,  cited  in  EUis  on  Fire  and  Life 
Ins.  155. 
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ed  certain  premises,  called  Pond  Farm,  to  Law,  for  ninety- 
nine  years,  if  she  should  so  long  live,  subject  to  redemption, 
and  Law  subsequently  assigned  to  Collier.  S.  Bakei',  with 
other .  necessary  parties,  afterwards  conveyed  the  said  pre- 
mises, with  others,  in  fee,  to  certain  persons  as  trustees,  to 
sell.  The  trustees  agreed  to  sell  the  equity  of  redemption  of 
Pond  Farm  to  Collier,  to  whom  it  had  been  assigned  as 
aforesaid  during  the  life  of  S.  Baker,  for  4,8002.  Law,  to 
whom  the  life-interest  of  S.  Baker  in  the  premises  had  been 
originally  assigned,  had  insured  S.  Baker's  life,  to  secure  him- 
self from  loss  in  respect  of  the  money  advanced,  and  subse- 
quently assigned  the  policy  to  Collier,  who  kept  it  on  foot, 
and  also  effected  another  policy  on  S.  Baker's  life  for  700/., 
and  on  the  death  of  S.  Baker  received  the  sums  due  on  both 
policies.  Collier  agreed  to  pay  the  4,800/.  on  the  29th  of 
September  then  next,  (1819,)  provided  that  in  case  8.  Baker 
should  be  living  at  the  time  of  the  payment  of  the  purchase- 
money.  Collier  should  be  allowed  1,150/.  thereout  (the  value 
of  the  life-interest  previously  paid.)  In  case  any  unforeseen 
occurrence  should  prevent  the  conveyance  of  the  said  premi- 
ses from  being  executed  by  the  29th  of  September,  Collier 
was  to  pay  interest  on  the  4,800/.,  subject  to  such  deduction 
as  aforesaid,  from  the  29th  of  September  until  the  completion 
of  the  purchase.  If  Collier  made  default,  the  conveyance 
being  ready  on  the  29th  of  September,  a  penalty,  as  liqui- 
dated damages,  was  to  be  paid,  and  the  contract  was  to  be 
void.  Delay  took  place  in  the  conveyance  until  after  the 
29th,  but  without  the  default  of  Collier :  S.  Baker  lived  over 
the  29th  of  September,  and  died  in  1822.  It  was  submitted 
by  the  plaintiffs,  who  were  the  assignees  under  the  insolvency 
of  the  eldest  son  and  heir  at  law  of  S.  Baker,  (and  also  ten- 
ant in  fee  under  a  settlement,)  that  if  Collier  was  entitled  to 
be  allowed  the  1,150/.,  that  they  were  entitled  to  stand  in  his 
place  as  to  the  sums  recovered  upon  the  policies.  But  the 
Vice- Chancellor  held,  1st,  That  upon  the  contract  with  Col- 
lier, the  29th  of  Septeipber  was  the  period  upon  which  the 

contract  for  the  conveyance  was  to  be  completed,/ and  that 

89 


458  LAW  OF  FIRE  AND  LIFE  IKSURANOB.  [CH.  XIX. 

Susanna  Baker  having  survived  that  period,  Collier  was  en- 
titled to  the  1,150/.  to  be  allowed  on  that  event,  and  that  he 
was  also  entitled  to  -the  1,100/.  secured  upon  the  policy,  do 
equity  attaching  upon  it  in  his  hands  in  favor  of  the  plaintiffs. 
The  case  of  a  tenant  for  life  of  premises  insuring  from  fire 
and  afterwards  burnt  down,  was  pressed  in  argument,  and  it 
was  urged  that  the  tenant  in  remainder  might  have  an  equity 
to  compel  a  tenant  for  life  to  rebuild,  or  at  least  to  be  enti- 
tled to  the  proceeds  of  the  policy  for  that  purpose,  on  pay- 
ment of  the  premiums  and  interest ;  but  the  Vice-Chancellor 
answered,  that  the  point  had  never  been  decided,  but  that 
he  thought  there  was  no  such  equity.^ 

§  398.  2.  Where,  however,  a  contingent  interest  is  assigned 
in  trust  by  way  of  security  for  a  debt  and  the  assignee  in- 
sures in  respect  of  the  contingency,  and  upon  its  happening 
receives  the  sum  insured,  it  has  been  held,  that  upon  the  bank- 
ruptcy of  the  debtor,  the  sum  so  recovered  must  be  deduct- 
ed from  the  proof,  for  an  equity  attaches  upon  it  in  the  hands 
of  the  assignee  as  a  trustee.^  S.  E.  was  indebted  to  C.  E. 
and  T.  E.,  and  being  entitled  in  right  of  his  wife  to  400/.  and 
upwards,  in  the  event  of  her  surviving  her  mother,  he  and  his 
wife  assigned  to  C.  E.  and  T.  E.  that  contingent  interest 
upon  trusty  after  the  payment  of  their  costs  and  expenses,  and 
to  retain  their  debts,  or  as  far  as  it  would  extend,,  and  to  pay 
the  surplus,  if  any,  to  S.  E.  The  debts  owing  to  them  re- 
spectively exceeded  the  amount  of  the  contingent  interest 
After  the  execution  of  the  deed,  C.  E.  and  T.  E.  at  their  own 
expense,  and  without  the  privity  of  8.  E.,  .effected  policies  of 
insurance  in  200/.  each  on  the  life  of  the  wife ;  the  wife  died, 
and  C.  E.  and  T.  E.  received  the  amounts  of  their  respective 
insurances.  Shortly  afterwards  a  commission  of  bankruptcy 
issued  against  8.  E.,  and  C.  E.  and  T.  E.,  being  both  of  them 
creditors  of  8.  E.  beyond  the  amount  which  it  was  the  object 


1  See  Leeds  v.  Cheetliam,  1  Sim.  146,  antei  p.  82. 

s  Ex  parte  Andrews,  2  Rose,  R.  410 ;  1  Mad.  Ch.  R.  572,  S.  C. 
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of  the  assignment  to  cover,  severally  proved  the  whole  of  their 
debts  under  the  commission,  without  noticing  or  ded  acting 
the  two  sums  of  200^  each,  received  upon  the  insurance,  and 
this  was  a  petition  to  expunge  those  sums  from  their  proofs. 
In  support  of  the  petition,  Godsal  i;.  Boldero  was  cited.^ 
The  Vice- Chancellor  (Sir  T.  Plumbr)  —  "  Upon  the  argu- 
ment, this  case  was  assimilated  to  that  of  Godsal  v.  Boldero, 
of  which  it  is  the  converse  ;  here  the  party  has  recovered  not 
his  debt,  but  the  value  of  the  risk  insured  by  his  policy.  But 
it  is  said,  that  inasmuch  as  in  that  case  the  transactions  were 
blended,  payment  by  the  executors  absolving  the  office,  so, 
e  conversoy  payment  by  the  office  discharges  the  debt;  it  does 
not,  however,  necessarily  follow,  from  the  court  deciding  that 
the  party,  having  been  paid  by  the  executors,  could  not  reco- 
ver from  the  office,  it  could  not  recover  from  the  executors. 
The  contract  with  the  insurance  office  is  a  contract  of  indem- 
nity, legal  only  as  an  indemnity  commensurate  with  the 
interest  of  the  insured.  The  contract  is  an  indemnity  from 
loss,  and  there  was  no  loss;  that  case,  therefore,  though  it 
bears  upon  this  question,  does  not  conclude  it  Another 
point  arises  on  the  assignment,  which  must  decide  this  case. 
The  assignment  has  placed  C.  E.  and  T.  E.  in  the  situation 
of  trustees.  The  bankrupt  and  his  wife  conveyed  their  con- 
tingent interest  to  them  as  trustees  to  act  for  them,  with  in- 
demnity against  expenses,  and  covenanting  not  to  interfere ; 
in  short,  expressly  transferring  their  whole  right  and  title. 
From  the  date  of  this  instrument,  the  bankrupt  and  his  wife 
could  not  themselves  have  insured  in  respect  of  their  pro- 
perty :  they  no  longer  had  an  insurable  interest.  The  trus- 
tees acting  in  part  for  themselves,  in  part  for  the  bankrupt, 
do  an  act  beneficial  to  both  parties,  at  their  own  expense 
ameliorating  the  property,  laying  out  money  for  the  benefit 
of  themselves  and  their  cestui  que  trust  The  result  of  the 
act  is,  that  the  estate  is  benefited  400^ ;  shall  they  be  allowed 


1  9  East,  B.  72,  cited  ante,  §  805. 
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exclusively  to  appropriate  this  benefit  ?  It  is  clear  that  a  trns- 
tee  never  can  use  to  bis  own  benefit  the  property  comraitted 
to  his  trust ;  as  in  the  common  instance  of  the  renewal  of  a 
lease.  Although  it  appears  that  the  lessee  would  not  have 
renewed  with  the  cestui  que  trusty  yet  the  trustee  making  a 
contract  for  himself,  and  with  bis  own  money,  cannot  set  up 
a  title  adverse  to  that  he  has  undertaken  to  protect.  That  is 
not  precisely  the  present  case,  because  here  the  insured  had 
an  insurable  interest;  but  they  had  it  subject  to  all  the  jeal- 
ousy with  which  the  court  regards  a  trustee  acting  on  the 
property  for  his  own  benefit.  They  never  would  have  insured, 
unless  the  property  had  been  assigned  to  them.  The  means, 
therefore,  of  acquiring. the  sum  received  from  the  insurance 
office,  originate  with  the  bankrupt  and  his  wife.  They 
divest  themselves  of  all  dominion  over  it,  by  committing  it  to 
trustees.  It  is  extremely  difficult  to  maintain  that  they  as 
trustees  being /allowed  this  payment,  are  not  to  account  for 
it  as  an  advantage  made  of  fiduciary  property,  acquired 
partly  by  their  own  act  and  partly  by  the  act  of  the  bank- 
rupt. Having  thus  by  the  act  of  the  bankrupt  been  enabled 
to  obtain  part  of  their  debt,  they  cannot  prove  the  whole. 
They  must  account  Being  allowed  what  they  have  ex- 
pended, including  the  premium,  the  surplus  must  be  deducted 
from  the  proof. 
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CHAPTER  XX. 

« 

RETURN    OF   PREMIUM,  AND    RBOOYERY  BACK   OF   LOSSES   IMPRO- 
PERLY  PAID. 

§  399.  The  premium  is  a  sum  of  money  paid  by  the  as- 
sured to  the  underwriter,  in  consideration  of  his  taking  upon 
himself  a  riskj  the  risk  of  having  to  indemnify  the  assured 
from  any  loss  that  may  be  sustained  by  an  exposure  to  the 
perils  of  the  sea,  and  to  fire  upon  land,  or  the  event  of  death.^ 
Risk^i  therefore,  assumed  by  the  underwriter  on  the  one  side, 
and  the  premium  paid  by  the  assured  as  the  price  of  that 
risk,^  are,  in  the  language  of  Marshall,^  "  correlatives,  whose 
mutual  operation  constitutes  the  essence  of  the  contract  of 
insurance."  And  hence,  as  Lord  Mansfield  has  expressed  it,^ 
— "  There  are  two  general  rules  established  applicable  to  this 
question  ;  the  first  is,  that  where  the  risk  has  not  been  begun; 
whether  this  be  owing  to  the  -fault,  pleasure,  or  will  of  the 
assured,  or  any  other  cause,  the  premium  shall  be  returned ; 
because  a  policy  of  insurance  is  a  contract  of  indemnity ;  the 
underwriter  receives  a  premium  for  running  the  risk  of  in- 
demnifying the  assured ;  and,  to  whatever  cause  it  may  be 
owing,  if  be  do  not  in  fact  run  the  risk,  the  consideration  for 
which  the  premium  was  put  into  his  hands  fails,  and,  there- 
fore, he  ought  to  return  it"  So  that  where  a  marine  policy 
divides  a  voyage  into  distinct  risks,  affixing  a  separate  pre- 


1  See  ante,  Introd.  §  1-9. 

9  See  2  Araoald  on  Ins,  1210;  2  Phillips  on  Ins.  Chap.  XXIL;  Hoghes  on 
Ins.  442. 

3  Marsh,  on  Ins.  64S. 

4  In  Tyrie  v.  Fletcher,  Cowp.  B.  666 ;  and  see  Penson  r.  Lee,  2  Bos.  & 

Poll  R.  880. 
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minm  for  each,  and  after  the  first  risk  the  vessel  is  destroyed 
by  the  misconduct  of  the  assured,  whereby  the  other  risks  are 
not  incurred,  the  assured  may  recover  the  premium  paid  for 
such  other  risks.^ 

§  400.  But  it  appears  that  the  doctrine  at  one  period  held, 
that  when  a  policy  is  void  on  account  of  acttiat  fraud  in  pro- 
curing it,  the  premium  must  be  returned,  is  now  overruled ; 
and  it  is  understood  to  be  now  settled  in  England,^  that  in 
cases  of  actual  fraud  by  the  assured,  the  premium  cannot  be 
recovered  back.^  Ellis  says,*  that  if  the  contract  became 
void  by  the  fraud  of  the  assured,  or  his  agent,  the  premium 
will  not  be  recoverable. 

§  401.  The  rule  that  the  premium  must  be  returned,  though 
there  has  been  faulty  but  no  fratidj  by  the  assured,  was  applied 
in  a  case  of  fire  insurance,  in  which  the  representation  made 
was,  that  no  lamps  were  used  in  the  picking  room  of  a  manu- 
factory, and  lamps  had  been  suspended,  and  occasionally  had 
been  used  there  for  several  years,  the  court  held  that  the 
policy  did  not  attach,  and  ordered  that  the  premium  be  re- 


1  Waters  v,  Allen,  5  Hill,  (N.  Y.)  K.  421. 

9  See  Whittingham  v.  Thornburgh,  2  Yem.  B.  206;  Free,  in  Chan.  20; 
De  Coeta  v.  Scandret,  2  P.  Williams,  R.  170 ;  Wilson  v.  Dncket,  3  Burr.  R. 

1861. 

3  Waters  v.  Allen,  5  Hill,  (N.  Y.)  R.  on  page  424.  Tyler  v.  Horn,  and 
Chapman  v.  Eraser,  Park  on  Ins.  8d  London  ed.  218,  and  Marsh,  on  Lu. 
652.    And  see  2  Phil,  on  Ins.  p.  624,  525,  §  1844  and  1845. 

4  Ellis  on  Fire  and  Life  Ins.  141.  Where  the  insurance  was  void  on  ac- 
count of  a  fraudulent  concealment  of  a  letter  containing  information  which 
would  vkTiquesiionabily  have  prevented  the  underwriter  from  taking  (he  risXr,  the 
assured  was  held  not  to  be  entitled  to  a  return  of  the  premium.  The  cpnrt 
said,  —  '*  The  underwriter  had  a  right  to  the  information.  The  withhold- 
ing it  from  him  must  be  considered  fraudulent,  and  the  insurance  was,  there- 
fore, void.  And  being  avoided  for  such  a  cause,  the  plaintiff  is  not  entitled 
to  a  return  of  his  premitmi.''    Hoyt  v.  Oilman,  8  (Mass.)  R.  336. 
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turned.  But  if  the  lamps,  it  was  considered  by  Mr.  Justice 
Woodbury,  had  been  fraudulently  used  there  in  disregard  of 
the  representation,  the  premiums  should  be  retained  by  the 
company ;  but  it  appeared  from  the  circumstances  the  assured 
was  so  misled  in  their  use  as  to  repel  any  presumption  of 
fraud.^ 

§  402.  Duckett  t;.  Williams^  was  a  case  of  a  Life  Policy. 
It  appeared  that  the  defendants,  who  were  the  directors  of 
the  Hope  Insurance  Company,  had  obtained  a  verdict  in  an 
action  brought  against  them  upon  a  policy  of  insurance  on 
the  life  of  a  Mr.  S.  effected  by  the  plaintiff.  The  party  assured 
had  falsely  represented  the  state  of  his  health  to  the  office, 
but  the  plaintiff  was  not  aware,  as  it  appeared,  of  the  real 
condition  of  the  assured's  health,  who  had  been  laboring  un- 
der a  disorder  of  a  virulent  nature,  which  caused  his  death 
shortly  after  the  insurance  was  effected.  The  plaintiff  after- 
wards moved  for  a  new  trial,  with  a  view  to  recover  back  the 
premium,  which  the  court  granted  on  payment  of  costs.  It 
is  to  be  observed  that  there  wets  a  clause  in  the  policy,  that  if 
the  facts  required  to  be  set  forth  were  not  truly  stated,  all 
moneys  paid  thereon  should  be  forfeited.  It  was  contended 
that  the  words  must  mean,  truly  or  untruly,  within  t/ie  knoW' 
ledge  of  the  party  making  the  statement,  and  that  if  the 
assured  ignorantly  and  innocently  makes  a  misstatement,  he 
is  not  to  forfeit  the  premium  under  the  clause  of  the  agree' 
menu  Bui  the  court  held  that  was  not  the  true  meaning  of 
the  words,  and  that  the  knowledge  of  the  party  was  imma- 
terial. 


1  Clark  V.  Manufacturers'  Ins.  Ca  2  Woodb.  &  Minot,  (Cir.  Co.)  R.  472. 
Where  a  policy  is  avoided  by  concealment  or  by  misrepresentation,  not 
frandnlent,  the  assured  is  entitled  to  a  return  of  premium ;  and  the  policy  is 
cpnclusive  evidence  of  the  receipt  of  the  premium.  Anderson  v.  Thornton, 
8  Welsby,  Harls.  &  Gord.  R.  425. 

2  Duckett  V.  Williams,  1  Tyr.  R.  240 ;  2  Carr.  &  Marsh.  B.  848. 
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§  403.  According  to  the  general  principles  of  insurance, 
whenever  the  risk  to  be  ran  is  entire^  there  is  no  return  of 
premium,  though  the  contract  should  cease  and  determine 
the  next  day  after  its  cotnmencement  This  rule  applies  to 
insurances  against  fire,  which  generally  are  made  for  one  en- 
tire and  connected  portion  of  time,  which  cannot  be  severed ; 
and,  therefore,  if  the  property  insured  should  be  destroyed  by 
fire,  arising  from  the  act  of  a  foreign  enemy^  th«  very  day 
after  the  risk  had  once  attached,  there  can  be  no  return  of 
premium.^ 

§  404.  As  in  Fire  policies,  so  in  policies  of  insurance  on 
Lives,  where  the  risk  is  entire^  there  is  no  return  of  premium, 
though  the  policy  should  determine  the  next  day.  If,  how- 
ever, the  risk  has  never  been  begun,  from  whatever  cause, 
(with  the  exception  of  fraud,  or  an  express  stipulation,)  the 
premium,  as  appears  by  the  general  law  of  insurance,  shall 
be  returned,  the  policy  of  insurance  being,  as  has  been  Stated, 
an  indemnity.^  The  underwriters  receive  the  premium  for 
running  the  risk  of  indemnifying  the  assured,  so  that,  if  they 
run  no  risk,  and  no  fraud  be  imputable  to  the  party  assured, 
the  consideration  for  which  the  premium  was  paid  (as  in 
Marine  and  in  Fire  insurance)  fails.^ 

§  405.  The  most  simple  case  of  return  of  premium  is  from 
the  failure  of  the  interest^  Where  the  assured  has  no  in- 
terest covered  by  the  policy,  either  because  thejinterest  in 


1  Ellis  on  Fire  and  Life  Ins.  23,  citing  Lowry  v.  Bordlien,  Doug.  B.  468. 
So  if  a  policy  upon  a  vessel  attach  for  but  one  single  moment,  there  is  no 
return  of  premium.  Waters  v.  Allen,  5  Hill,  (N.  Y.)  R  421 ;  Hendrics  o. 
Commercial  Ins.  Co.  8  Johns.  (N.  Y.)  R.  1. 

s  See  anUy  Introd.  §  1,  6t  seq, 

3  Ellis  on  Fire  and  Life  Ins.  141. 

4  Hughes  on  Ins.  442 ;  and  see  opinion  of  Lord  Mansfield  in  Lowrj  v. 
Bordlieu,  Doug.  B.  688. 
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respect  to  which  be  insures  is  only  a  bare  contingency  or 
expectation,  and  not  an  insurable  interest,^  he  is  entitled  to  a 
retarn  of  premiam.'  The  rule  in  fact  has  been,  and  is,  in 
relation  to  marine  insurance,  that  if  through  mistake,  misin- 
formation, or  any  other  innocent  cause,  an  insurance  be  made 
without  any  interest  whatsoever,  the  assured  is  entitled  to 
recover  back  the  whole  premium.'  In  marine  insurance,  if 
the  risk  have  once  commenced,  there  can  be  no  return  of  pre- 
mium in  respect  to  its  greater  or  less  duration^  and  the  rea- 
son is,  that  the  risk  cannot  be  calculated  by  duration,  (t.  e,y 
it  may  be  as  great  in  a  day  as  in  a  month)  ;  but  it  is  other- 
wise with  the  amount  of  the  insurable  interest,  or  the  valtie  at 
risk.^  In  a  case  of  a  fire  policy,  made  through  mistake,  Mr. 
Pbillips  ^  considers  that  the  premium  may,  without  doubt,  be 
reclaimed  for  want  of  interest,  no  less  than  under  a  marine 
policy ;  and  that  this  results  from  the  doctrine  that  gaming 
policies  are  illegal,  and  the  necessity  of  proof  of  interest  un- 
der such  a  policy.^ 

§  406.  li  fraud  be  committed  by  the  underwriters^  the  pre- 
mium may  be  recovered  back ;  ^  as  where  an  insurance  com- 
pany underwrites,  knowing,  at  the  time,  of  the  arrival  of  the 
property.®  It  has  b&en  laid  down  as  clear  law  by  Lord  Mans- 
field, that  if  the  underwriter  has  been  guilty  of  fraud,  an 
action  lies  against  him,  at  the  suit  of  the  assured,  to  recover 
the  premium.* 


1  See  ante,  Chap.  IV.  and  XIV. 

9  2  Arnould  on  Ins.  1225 ;  2  Phillips  on  Ins.  p.  504,  §  1824 ;  Bouth  v. 
Thompson,  11  East,  R.  428. 

8  Ibid,  and  Emerigon,  Ins.  Ch.  XVI. ;  Finney  v,  Warren  Ins.  Co.  1  Met. 
(Mass.)  B.  16. 

^  Am.  on  Ins.  vb.  sup. 

5  2  Phil,  on  Ins.  p.  507,  §  1828. 

0  See  ante,  Chap.  IV.  and  XIV. 

7  Ellis  on  Fire  and  Life  Ins.  141 ;  Duffell  v.  Wilson,  1  Camp.  R.  404. 

8  Phil,  on  Ins.  p.  525,  sec.  1845. 

9  Carter  r.  Boehm,  8  Burr.  B.  1909. 
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§  407.  If  the  contract  is  void  on  account  of  illegality^  the 
assured  is  not  entitled  to  a  return  of  premium,  upon  the  prin- 
ciple which  has  been  before  stated,  that  where  parties  are  in 
pari  delicto^  neither  has  a  remedy  against  the  other.^ 

§  408.  Of  the  recovery  back  of  losses  improperly  paid. 
As  the  assured  may  recover  back  the  premium  where  no  risk 
has  been  run  by  the  underwriter^  so  the  latter  may  recover 
back  the  amount  paid,  if  paid  by  mistake,  and  under  circum- 
stances in  which  the  assured  is  not  estopped  from  reclaiming 
it ;  the  law  raising  a  promise  to  repay  it,  on  which  an  action 
of  assumpsit  will  lie.^  As  where  a  loss  was  paid  to  a  mort- 
gagor, but  on  subsequent  discovery  by  the  underwriter  that 
the  policy  was  effected  to  cover  only  the  interest  of  the  mort* 
gagee,  he  recovered  back  the  excess.^ 

§  409.  If,  after  a  loss  has  been  paid,  the  insurers  discover 
that  there  was  fraud  in  the  original  contract,  or  that  there 
were  circumstances  attending  the  loss,  which,  if  known  at 
the  time  the  loss  was  claimed  and  paid,  would  have  justified 
their  resisting  the  demand,  they  may,  it  appears,  maintain  an 
action  for  money  had  and  received  to  their  use,  to  recover 
back  the  sum  improperly  demanded  and*paid ;  but  if  at  the 
time  they  paid  the  money,  they  knew,  or  might  upon  inquiry 
have  been  informed,  of  the  grounds  upon  which  they  could 
have  resisted  the  claim,  they  cannot  afterwards  recover  it 
back,  for  this  would,  open  a  door  to  infinite  litigation.  It 
seems,  too,  as  Marshall  conceives,^  that  if  even  after  the  in- 
sured has  recovered  the  loss  by  process  of  law^  the  insurers 
receive  intelligence  of  fraud  which  they  could  not  possibly 
have  known  whilst  the  suit  was  depending,  they  may  in  that 


1  Anit^  §  29 ;  and  2  FhiU.  on  Ins.  p.  526,  sec.  1846. 
9  2  FhilL  on  Ins.  p.  600,  and  sec.  1997. 

3  Irving  V,  Richardson,  2  B.  &  Ad.  R.  198. 

4  2  Marsh.  740 ;  Bilbie  v.  Lumley,  2  East,  469. 
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case  maintain  an  action  to  recover  back  the  money.^  If 
money  be  actnally  paid^  it  cannot  be  recovered  back  withoat 
proof  of  fraud  ;  but  a  promise  to  pay  as  by  an  adjustment,  is 
not  binding,  unless  founded  on  a  previous  liability.^  These 
observations,  though  applied  by  the  learned  writer  to  marine 
insurances,  appear  to  be  equally  applicable  in  principle  to 
insurance  against  fire. 

§  410.  But  a  mistake  of  the  law  is  not  a  ground  for  reco- 
vering back  a  loss,'  as  where  a  letter  containing  material  in- 
telligence had  not  been  disclosed  to  the  underwriter  before 
subscribing  the  policy,  but  was  shown  to  him  before  pay- 
ment of  the  loss,  it  was  held  that  he  could  not  recover  it 
back,  for  he  had  paid  it  upon  a  full  knowledge  of  the  circum- 
stances, having  all  the  necessary  means  of  forming  an  opi- 
nion upon  his  liability.^ 


1  Emerigon,  Chap.  IV.  §  6. 

3  Per  Lord  EUenborough,  Herbert  v.  Champion,  1  Campb.  R.  134. 

3  2  Phil,  ubi  sup. 

4  Bilbie  v.  Lumley,  2  East,  B.  469. 
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CHAPTER  XXI. 

OF  THE  CONSTITUTION  OF  INSURANCE   COMPANIES,  AND   OF 

PREMIUM   NOTES. 

§  411.  Associations  for  the  purpose  of  prosecuting  the 
business  of  insurance  are  in  England  commonly  constituted 
under  deeds  of  settlement  merely ,i  but  in  the  United  States 
they  are  generally,  if  not  universally,  constituted  and  regu- 
lated by  an  act  or  charter  of  incorporation.  Whether  or  not 
a  company  transacts  marine,  or  fire,  or  life  insurance,  the 
general  management  varies  but  little,  although  in  detail,  each 
department  requires  calculations  peculiar  to  it ;  and  the  funds 
•  of  each  are  kept  entirely  distinct.  In  marine  and  fire  insur- 
ances, (unlike  those  of  life  risks,  which  are  the  result  of  calcu- 
lations based  on  the  averaged  operations  of  natural  laws,) 
the  contingencies  are  sudden  and  entirely  uncontrollable,  and, 
therefore,  require  a  larger  protecting  capital ;  and  hence  they 
are  not  deemed  so  profitable  as  life  insurance,  and  demand  a 
somewhat  different  arrangement  in  the  creation  of  capital.^ 


1  Wordsworth  on  Joint-Stock  Companies ;  and  see  antCj  §  8,  9.  "  These 
English  companies  are  mere  partnerships,  un'der  the  general  license  of  the 
law  that  any  person  capable  of  contracting  may  insure.  But  the  formatioii 
of.  similar  companies,  since  November,  1, 1844,  has  been  controlled  and  regu- 
lated by  a  recent  statute.  The  other  English  insurance  offices  have  either 
been  incorporated  by  royal  charter,  or  invested  with  peculiar  powers  by  pri- 
vate acts  of  parliament"    New  York  Companies.    See  Appx.  C. 

3  James  on  Life  and  Fire  Ins.  14.  This  writer  proceeds  to  say,  —  "  Such 
is  the  varying  risk  in  marine  and  fire  assurances,  that  a  permanently  sub- 
scribed or  guaranteed  fund  is  absolutely  requisite,  unless  the  bunness  be 
very  extensive,  or  long  established  ;  whereas  in  life  assurance,  the  capital 
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§  413.  With  reference  to  the  practical  constitntion  and  con- 
duct of  insurance  companies,  they  have  been  divided  into 
Mutual  Companies,  Plroprietary  Companies,  and  Mixed 
Companies. 


may  only  be  maintained  for  a  given  period  ;  inyolving,  in  the  former  case, 
the  necesntj'  of  a  continuing  and  re^nnble  joint-stock  proprietary ;  and  in 
the  latter,  but  a  restricted  and  temporarj  one, — a  result  evidenced  by  tiie 
fact,  that  many  Marine  and  Fire  Assurance  Companies  have,  through  the 
extraordinary  pressure  of  losses,  been  obliged  to  suspend  their  business  alto- 
gether ;  but  few^  doing  life  business  only,  have  been  reduced  to  the  same 
alternative.  We  have  heard  it  emphatically  stated  by  a  gentleman,  to  whom 
the  public  are  greatly  indebted  for  his  valuable  professional  exertions  in  its 
cause,  *  that  life  assurance,  if  conducted  upon  sound  principles,  and  even 
but  on  a  comparatively  limited  scale,  cannot  fail  to  be  profitable.'  It  may 
not  be  improper  here  to  observe,  that  the  dhlculation  of  the  risk  in  life  assur- 
ance proceeds, — first,  upon  the  value  of  the  risk  in  any  particular  year  ; 
and  secondly,  on  the  chance  of  the  risk  being  determined  by  the  death  of  the 
party,  (of  course  when  the  policy  is  taken  out  for  a  specified  period,  or  for 
the  whole  life)  in  one  of  the  preceding  years  of  the  term  of  assurance.  In 
fire  policies,  however,  this  second  element  of  the  calculation  is  omitted  ;  so 
that  here,  each  year  has  its  separate  and  independent  risk,  and  consequently 
each  year  may  be  considered  to  commence  an  independent  contract ;  whereas, 
in  life  policies,  on  the  contrary,  the  mode  of  calculation  gives  the  ground  of 
a  contract  for  the  whole  term  of  assurance  as  one  integral  risk,  which  being 
valued,  the  value  (so  previously  ascertained)  is  subsequently  for  some  coUap 
teral  purposes,  (such  as  the  convenience  to  insured  parties,  of  extending  the 
premium  over  a  lengthened  period  by  small  sums,  instead  of  making  it  in 
one  present  large  amount,)  divided  into  annual,  or  other  more  frequent  in- 
stalments." 

"  Excepting  in  the  more  scientific  adjustment  of  premiums,  by  which  a 
reduction  in  their  amount  is  secured,  Marine  and  Fire  Assurances  have  not 
attained  any  particularly  striking  additional  feature  since  their  first  intro- 
duction, other  than  the  compensation  for  loss  occasioned  by  lightning,  or  by 
hail-storms,  and  hurricanes,  which  may  not  be  improperly  considered  as  an 
appendage  to  these  classes  of  risks." 

"  Property  in  ships  on  the  high  seas  is  insured  against  fire  by  the  usual 
shipping  policy ;  therefore  it  is  not  usual  to  insure  such  property  by  a  separ 
rate  fire  policy.  So  life  policies  are  not  taken  out  on  live  farming  stock,  (as 
against  fire  risks,)  they  being  insurable  as  goods  by  fire  policies,  and  fire 
policies  cannot  include  loss  of  life  of  servants  by  fire ;  the  case,  however, 

40 
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§  413*  A  Mutual  Insurance  Company,  in  its  origin,  was  a 
body  of  persons,  each  of  whom  was  desirous  of  effecting  an 
insurance,  and  he  agreed  with  the  rest  of  the  members  to 
contribute  his  premiums  to  a  common  fund,  on  the  terms 
that  he  should  be  entitled  to  receive  out  of  that  fund.^  A 
Mr.  Simpson,  an  eminent  mathematician  and  lecturer,  recom- 
mended, in  1762,  the  formation  of  a  life  company,  called  the 
"  Society  for  Equitable  Assurance."  This  was  to  be  con- 
ducted on  a  plan  altogether  different  from  the  Proprietary, 
and,  until  then,  novel,  it  being  upon  what  is  now  called 
the  muttial  principle,  according  to  which  the  persons  assured 
are  alike  participators  in  the  profits  and  losses  of  the  concern. 
Although  the  idea  which  was  at  first  entertained  of  this  new 
system  was  unfavorable,  the  society  just  named  has  proved 
to  be  one  of  the  most  successful  in  its  operations.^  A  modi- 
fication of  the  principle  has  been  recently  introduced,  wherein 
a  protecting  capital  is  guaranteed  for  a  specific  period,  or 
until  the  business  of  the  company,  and  the  income  accruing, 
are  of  a  sufficient  amount  to  secure  the  absolute  payment  of 
the  total  sums  insured  under  the  existing  policies,  when  such 
guarantee  is  withdrawn.^  The  whole  body  becomes  recipro- 
cally bound  to  make  good  the  losses,.and  are  literally  mutual 
insurers.  The  contract  created  by  a  policy  of  a  mutual  fire 
insurance  company  is  indeed  a  peculiar  one,  modified  not  only 
by  the  terms  of  the  policy  itself,  but  by  act  of  incorporation, 
the  by-laws,  and  the  application  required  to  be  made  by  the 


would  be  different  in  foreign  plantations,  where  the  slave-trade  still  con- 
tinues, and  the  life  of  the  laborer  is  considered  to  be  the  property  of  the 
slave-owner.  Until  recently,  Life  Assurance,  properly  speaking,  was  con- 
fined to  the  human  race ;  it  now,  however,  extends  to  risks  on  the  existence 
of  the  brute  creation,  comprising  those  animals  necessary  for  our  domestic 
purposes,  and  forming  no  inconsiderable  portion  of  the  property  of  the  agri- 
culturist." 

1  Dowdeswell,  22. 

3  Blaney  on  Life  Insurance,  5,  7. 

3  James  on  Life  and  Fire  Insurance,  15. 
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• 

assured,  as  the  basis  upon  which  the  contract  is  madeJ  .  The 
instances  of  offices  undertaking  fire  business  on  the  mutual 
principle  in  England,  are  much  less  common  than  in  the 
United  States ;  but  those  offices  which  have  been  in  being 
in  England  have  been  successfully  conducted,  and,  as  may 
be  expected,  they  very  wisely  reject  risks  of  a  very  hazardous 
description.^ 

§  414.  The  Proprietary  Insurance  Company  consists  of  a 
body  of  shareholders,  who  guarantee  the  full  payment  of  in- 
surances to  the  policy-holders,  but  retain  the  entire  profits  of 
the  business.^  In  these  companies  the  person  assured  ceases 
to  have  any  interest  in  the  premiums ;  they  become  the  pro- 
perty of  the  insurers  as  the  price  of  the  insurance,  who  are  at 
liberty  to  apply  them  in  whatever  manner  they  think  proper.* 
A  company  was  empowered  by  its  charter,  among  other 
things,  to  make  insurance  upon  lives  and  grant  annuities; 
and  the  act  declared  that  it  should  be  lawful  for  the  com- 
pany to  set  apart  a  portion  of  its  capital  as  security  for  losses 
in  that  braqch  of  its  business,  which  fund  should  not  be  lia- 
ble for  other  debts  or  liabilities  of  the  company ;  and  it  was 
held,  that  it  was  not  obligatory  on  the  company,  before 
granting  insurance  upon  lives,  to  set  apart  a  fund.  The 
company  being  authorized  to  invest  their  capital  in  any 
stock  or  funded  debt,  created  under  any  act  of  the  United 


1  Lowell  V,  Middlese;s  Mutual  Fire  Ins.  Co.  8  Cush.  (Mafs.)  R.  127  ;  and 
see  ante,  §  10,  and  §188-190;  Philips  v.  Knox  County  Mutual  Ins.  Co. 
20  Ohio,  R.,  by  Lawrence,  p.  1 74. 

2  Ibid.    Under  the  6th  and  8th  sections  of  the  act  of  the  Assembly  of  Yh^ 
«ginia,  of  1 794,  property  pledged  to  a  Mutual  Assurance  Society,  continues 

liable  to  assessments  on  account  of  losses  incurred  against  it,  in  the  hands  of 
a  bond  fide  purchaser,  without  notice.  Mutual  Assurance  Society  v.  Watts, 
\  Wheat.  (U.  S.)  R.  279. 

3  James  on  Life  and  Fire  Insurance,  15. 

4  Dowdeswell  on  Life  and  Fire  Insurance,  25. 
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States,  or  of  any  particular  State,  it  could  invest  in  the  stock 
in  any  bank  so  created.^ 

§  415.  Mixed  Companies  differ  from  Proprietary  Compa- 
nies only  in  the  circumstance  that  the  company  agrees,  in 
consideration  of  the  payment  of  an  increased  premium,  that 
the  assured  shall  be  entitled  to  teceive  a  proportion  of  the 
profits  of  the  business  by  way  of  bonus?  By  this  arrange- 
ment the  advantages  of  both  systems  are  combined ;  security 
for  insurances,  on  the  one  hand,  and  the  personal  irresponsi- 
bility of  the  policy-holders  on  the  other ;  and  where  a  parti- 
cipation of  profit  is  preferred,  this  benefit  is  secured  by  but  a 
trifling  increase  in  the  amount  of  premiums.^ 

§  416.  In  mutual  companies  there  is  no  proprietary  body 
distinct  from  the  assured  ;  the  latter  share  among  themselves 
the  whole  profits  of  the  concern,  after  deducting  the  expenses 
of  the  management ;  and  the  asSured  being  a  member  of  the 
company,  is  bound  to  take  notice  of  its  by-laws.^ 

• 

§  416  a.  The  business  of  Life  Insurance  in  England  has 
now  fallen  almost  exclusively  into  the  hands  of  public  compa- 
nies, or  associations,  established  for  that  purpose.  Insurance 
offices,  in  England,  are  popularly  said  to  helve  three  forms  of 
constitution.  The  first  is  that  of  a  joint-stock  company,  with 
a  subscribed  capital,  trading  in  life  insurance  contracts,  and 
'dividing  the  profits  among  its  shareholders.  The  second 
form  is  also  that  of  a  joint-stock  company,  with  a  proprie- 
tary capital ;  but,  in  addition  to  the  spe<:^ific  sums  payable 
upon  the  death  of  the  assured,  they  are  allowed  to  partici* 


1  Yerplanck  v.  Mercantile  Ins.  Co.  1  Edw.  (X.  Y.)  Ch.  B.  84. 
s  Dowdeswell  on  Life  and  Fire  Insurance,  25. 
8  JameSy  16. 
4  See  anie^  §  10. 
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pate,  to  a  certain  extent,  in  the  profits  of  the  concern.  The 
third  is  that  of  a  mutual  insurance  office,  the  members  shar- 
ing among  themselves  the  entire  profits,  after  deducting  the 
expensed  Of  management  These  are  called  "  proprietary," 
"  mixed,"  and  "  mutaal,  insurance"  offices.  The  division,  how- 
ever, is  scarcely  satisfactory  to  the  legal  apprehension,  when 
it  is  considered  that  it  is  doubtful  whether. a  single  office 
exists  belonging  to  the  first  class  alone.  All,  or  nearly  all, 
of  those  that  formerly  did  so,  now  allow  their  assured,  or  cer- 
tain classes  of  them,  to  participate  in  the'  profits;  and  in  like 
manner,  mutual  insurance  offices  very  generally  undertake  to 
insure  the  lives  of  pers^ons  who,  paying  a  lower  rate  of  pre- 
mium, are  not  entitled  to  share  in  the  profits,  and  are  conse- 
quently not  members  of  the  society,  or  mutual  insurers.  It 
may  indeed  be  safely  stated,  that  there  is  no  mutual  society, 
not  being  a  friendly  society,  which  does  not  undertake  other 
insurances  for  profit,  either  luch  as  are  entitled  special  risks 
or  annuity  transactions.^ 

§  417.  The  business  of  Life  Insurance,  as  now  canied  on, 
may  be  classed  under  the  following  general  heads :  namely, 
insurance  for  life  or  pears;  contingent  insurance,  or  the  insur- 
ance of  one  life  against  another;  and  survivorship  insurance, 
or  the  insurance  of  the  payment  of  a  certain  sum  on  the  death 
of  one  of  the  two  parties  assured.^ 

§  418.  The  mode  of  proceeding  by  a  itiutual  company  has 
been  for  each  party  to  pay  a  sufficient  portion  of  the  pre- 
mium in  cash,  to  meet  the  current  expenses,  and  to  give  a 
note,  called  the  Premium  NotCj  for  the  residue.  Such  a  note 
•is  a  part  of  the  company's  capital,  and  the  directors  are 
bound  to  call  in  a  sufficient  amount  upon  all  such  notes  held 


1  Bunyon  on  Life  Ins.  114 ;  see  also  Dowdeswell,  21,  citing  Denoir  v.  Owle, 
Style,  R.  166-172;  Whittingham  r.  Thomborough,  2  Vem.  R.  206. 
9  Blaney  on  Life  Aisurance,  7. 

40* 
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by  the  company  to  pay  the  assured  losers.  When  a  loss  by 
fire  takes  the  entire  funds  of  the  company,  the  losers  have 
an  immediate  vested  interest  in  the  effects  of  the  company.^ 
Having  ascertained  that  the  company  is  liable  for  a  loss,  and 
that  it  has  not  sufficient  funds  to  pay  for  the  same,  the 
directors  are  to  ascertain  who  were  the  members  of  the 
company  at  the  time  the  loss  occurred,  and  then  their  assess- 
ment is  to  be  made  upon  each,  in  the  proportion  which  the 
amount  of  his  deposit  note  bears  to  the  amount  of  all  the 
deposit  notes.^ 

§  419.  The  maker  of  a  premium  note  given  to  a  mutual 
insurance  company,  for  the  security  of  dealers,  under  a  legis- 
lative act  applicable  to  this  class  of  companies,  is  entitled  to 
be  credited,  upon  such  note,  the  amount  of  premiums  upon 
policies  issued  to  others,  or  covering  the  interest  of  others, 
whom  he  has  influenced  to  insuA  with  the  cpmpany.  He  is 
not  restricted  to  policies  issued  to  himself^  and  covering  his 
own  interest  as  an  insurer.  The  object  of  the  novel  security 
provided  by  such  an  act  is  to  provide  a  substitute  for  capital 
stock,  by  inducing  capitalists  and  business  men  to  lend  their 
credit  to  the  mutual  companies.  The  inducements  held  out 
to  the  makers  of  the  notes  were,  first,  a  per  centage  for  the 


1  Rhinehart  v.  Alleghany  Mutual  Ins.  Co.  1  Barr.  (Penn.)  B.  859.  The 
notes  advanced  to  the  company  by  persons  intending  to  insure  in  it,  for  the 
better  secniity  of  dealers  irith  it,  do  not  constitute  the  makers  stockhold- 
ers, nor  do  dividends  declared  make  the  holders  of  the  certificates  creditors, 
wiihin  the  meaning  of  the  statute  of  New  York  relative  to  proceedings  in 
equity  against  corporations.  Hill  v.  Nautilus  Ins.  Co.  4  Sand.  (N.  Y.)  Ch.  B. 
59.  An  insurance  company,  in  making  a  loan,  may  lawfully  require  the 
bonrower  to  insure  the  property  with  the  company,  and  to  pay  the  premium  in 
addition  to  the  legal  rate  of  interest  New  York  Fire  Ins.  Co.  v.  Donaldson, 
8  Edw.  (N.  Y.)  Ch.  B.  199. 

3  Herkimer  County  Mutual  Ins.  Co.  v.  Fuller,  14  Barb.  (N.  Y,)  Sup.  Co. 
B.  878 ;  and  see  Bangs,  (In  the  Matter  of,)  15  Barb.  (1^.  Y.)  Sup.  Co.  B. 
264. 
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use  of  their  credit ;  and,  secondly,  a  gradual  extinction  of 
the  liability,  by  payment  of  a  corresponding  amount  in  pre- 
miums on  policies  to  be  issued  by  the  company  receiving 
the  notes.^  As  was  elaborately  and  well  illustrated  by  the 
late  Chief  Justice  Jones,  these  companies  could  not  hope  for 
public  patronage  on  the  security  of  the  premiums  on  the  half 
million  of  dollars  of  insurance  with  which  most  of  them  were 
to  commence  operations.  A  large  amount  of  subscription 
notes,  under  the  twelfth  section  of  the  act  in  question,  (the 
controlling  feature  of  the  act,)  was  indispensable  to  a  favor- 
able beginning.^ 

§  420.  A  premium  note  deposited  with  a  mutual  insur- 
ance company,  as  security^  is  a  valid  promissory  note,  and 
may  be  used  by  the  company  in  the  payment  of  a  loss ;  and 
such  note  may  be  transferred  by  the  president  of  the  com- 
pany, without  the  previous  resolution  of  the  board  of  trustees, 
authorizing  the  transfer.^  A  company  of  this  description 
authorized  by  its  charter,  for  the  better  security  of  its  dealers, 
to  take  premium  notes  in  advance,  of  persons  intending  to 
receive  policies,  and  to  negotiate  such  notes  for  the  purpose 
of  paying  claims  or  otherwise  in  the  course  of  its  business, 
may  lawfully  transfer  such  notes  to  a  party  who  has  insured 


1  Emmet  v.  Reed,  4  Sand.  (N.  T.)  Sup.  Gt  R.  229 ;  Broawer  v.  Appleby, 
1  Ibid.  158 ;  Merchants  Mutual  Ins.  Co.  v.  Leeds,  1  Ibid.  184. 

s  Hone  V.  Allen,  1  Sand.  (N.  Y.)  Sup.  Ct  R.  171,  (note.)  In  this  case 
the  amount  was  $250,000 ;  being  thirty  times  more  than  the  amount  of  pre* 
miums  written,  upon  which  the  company  there  in  question  was  entitled  to 
oi^anize.    16  Barb.  (N.  Y.)  Sup.  Ct  B.  280. 

>  Aspinwall  v,  Meyer,  2  Sand.  (N.  Y.)  Sup.  Ct.  B.  180.  A  note  given  for 
the  premium  of  insurance,  on  taking  out  an  open  marine  policy,  becomes 
Talid  as  &st  as  the  risks  are  assumed  on  the  policy,  to  the  extent  of  the  pre* 
miums  thereby  earned,  and  is  transferable,  like  other  notes ;  and  there  is  no 
implied  agreement  on  the  part  of  the  insurers  to  retain  it  till  due,  so  as  to 
be  then  subject  to  the  adjustment  of  losses.  Fumiss  v.  Gilchrist,  1  Sand. 
(N.  Y.)  Sup.  Ct  B.  58. 
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in  the  company,  on  account  of  a  claim  for  a  loss ;  or  to  any 
person  on  a  discount  of  them  at  the  legal  rate  of  interest.^ 

§  421.  Where  the  charter  of  a  mutual  insurance  company 
authorizes  such  company,  ^^  for  the  better  security  of  its  deal- 
ers," to  receive  premium  notes  in  advance,  of  persons  intend- 
ing to  take  policies,  and  to  negotiate  such  notes  for  the 
purpose  of  paying  claims  or  otherwise,  in  the  course  of  its 
business,  and  to  pay  to  the  makers  of  such  notes  a  compen- 
sation not  exceeding  five  per  cent,  per  annum,  on  so  much 
of  the  notes  as  exceeded  the  premiums  on  policies  actually 
taken ;  a  note  taken  by  the  company  in  pursuance  of  its 
charter,  for  premiums  in  advance,  is  valid  and  effectual  for 
the  whole  face  thereof,  although  the  premiums  on  insurances 
actually  received  by  the  maker  amounts  to  only  a  part  of 
such  note.  And  if  such  note  be  pledged  by  the  company  aa 
security  on  an  advance  of  money  to  its  full  amount,  which 
advance  the  company  is  unable  to  repay,  the  party  to  whom 
the  note  is  so  pledged  may  recover  the  amount  thereof,  in  an 
action  against  the  maker.^  The  principle  of  the  two  cases 
just  referred  to  at  the  bottom  was  re-affirmed  in  the  case  of 
the  Croton  Company.^  That  company  was  organized  under 
its  charter,  and  commenced  business  in  1844.  In  1846,  the 
defendants  and  others  subscribed  an  agreement  with  the 
company,  by  which,  after  reciting  that  it  was  expedient  to 
increase  the  subscription  notes  to  the  company,  they  under- 
took to  give  promissory  notes  for  the  amount  set  opposite 
their  respective  names,  for  the  protection  of  persons  to  be 
insured,  and  to  encourage  others  to  do  their  business  with 


1  Brouwer,  Beceiver,  v.  Harbeck,  1  Duer,  (N.  Y.)  R  114. 

9  Deraifltnus  v.  Merchants'  Matual  Ins.  Go.  1  Comst  (N.T.)  R.  S71 ;  Crooks 
v.  Mali,  1 1  Barb.  (N.  Y.)  Sap.  Ct.  K  205 ;  and  see  Howland  v.  M^er,  S  Comst 
(N.  Y.)  R.  290. 

3  Brown,  Receiver,  v.  Crooke  and  Fowk,  4  Comst  (N.  Y.)  R.  51 ;  and  see 
Brouwer  v.  Hill,  1  Sand.  (N.  Y.)  Sup.'  Ct  R.  629. 
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the  company,  which  notes  were  to  be  in  advance  for  premiums 
on  policies  of  insurance^  which  they  agreed  to  take  thereafter. 
In  pursuance  of  this  agreement,  the  defendants  gave  their 
notes  to  the  amount  of  five  thousand  dollars.  The  company 
continued  to  issue  policies  in  the  ordinary  way  of  its  busi- 
ness to  a  large  amount,  upon  which  losses  happened,  and 
remained  unpaid.  The  defendants,  however,  after  the  giving 
of  their  notes,  took  out  no  policies,  and  they  resisted  the 
payment  of  the  notes,  on  the  ground  that  they  were  without 
consideration.  But  the  court  held  that,  under  the  provisions 
of  their  charter,  the  notes  were  valid,  and  that  the  receiver  of 
the  company  (which  had  become  insolvent)  was  entitled  to 
collect  the  amount  thereof,  to  be  applied  in  the  liquidation 
of  losses  and  liabilities.^  It  has  been  held  in  Indiana,  that 
if  the  charter  be  wholly  silent  as  to  the  power  of  the  insur- 
ance company  to  give  credit  for  premiums,  and  to  take  notes 
in  payment,  such  a  power  necessarily  results  from  its  power 
to  make  insurances,  and  to  enable  it  advantageously  to  con- 
duct its  business.^ 

§  422.  By  the  charter  of  the  Chenango  County  Mutual 
Insurance  Company,  upon  a  sale  of  insured  property,  the 
policy  became  void,  and  the  assured  was  entitled  to  have  his 
deposit  note  surrendered  and  cancelled,  on  paying  his  propor- 
tion of  the  losses  then  incurred.  Under  this  provision  the 
defendant  surrendered  a  policy  which  he  held  from  the  com- 
pany, and  the  secretary  of  the  company  cancelled  and  sur- 
rendered the  deposit  note.  At  the  time  of  the  surrender, 
there  were  contested  claims  for  losses  against  the  company, 
some  of  which  were  subsequently  established,  and  the  receiver 
appointed  by  the  court,  made  an  assessment  upon  a  class  of 
deposit  notes,  including  that  of  the  defendant,  for  the  pur- 


1  Yerplanck  v.  Mercantile  Ins.  Co.  3  Paige,  (N.  Y.)  Ch.  R.  488. 
s  Mclntyre  v.  Preston,  5  Gilm.  (Ind.)  B.  %8. 
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pose  of  defraying  such  claims.  The  note  bad  been  given  np 
without  the  payment  of  any  thing  toward  the  losses,  bat 
there  was  no  proof  of  fraud,  or  of  any  mistake  of  fact  in 
regard  to  the  existing  claims  against  the  company.  The 
surrender,  the  court  held,  was  a  valid  transaction,  and  that 
the  receiver  could  not  maintain  an  action  on  the  note.^ 
"  When  the  parties,"  said  Bronson,  C.  J.,  "  have  come  to  an 
agreement,  and  the  policy  and  the  note  have  been  surren* 
dered,  the  individual  ceases  to  be  a  member  of  the  company ; 
and  all  right  to  make  assessments  or  calls  upon  him,  or  upon 
the  note,  is  at  an  end.  The  settlement  and  surrender  of 
securities  are  acts  authorized  by  law,  and,  like  other  lawful 
acts,  they  are  binding  upon  both  parties,  unless  they  can  be 
impeached  on  the  ground  of  fraud  or  mistake."  ^ 

§  423.  It  has  been  held  in  Pennsylvania,  that  where  pro- 
perty insured  is  destroyed  by  fire,  to  so  great  an  amount  that 
all  the  deposit  notes,  and  one  per  cent,  and  all  the  property 
insured,  is  no  more  than  sufficient  to  pay  the  losers;  and 
afterwards,  before  the  deposit  notes  are  collected,  another  fire 
destroys  other  property  insured  in  the  same  company,  the 
losers  by  the  latter  fire  are  not  entitled  to  any  part  of  the 
fund  arising  from  the  notes,  and  one  per  cent,  assessed.^ 

§'423  a.  In  the  matter  of  Bangs,  in  the  State  of  New 
York,^  a  member  of  a  mutual  insurance  company  was  held 
not  to  be  liable  to  assessments  upon  his  premium  note,  to 
meet  deficiencies  of  means  arising  from  a  failure  to  collect  of 
other  members ;  that  when  a  member  has  paid  towards  any 
loss  or  expenses,  in  proportion  to  the  amount  which  his  de- 


I  Hyde,  Receiver  of  the  Chenango  Matual  Ins.  Co.  v.  Lynde,  4  Comst 
(N.  Y.)  R  887. 
9  Neely  v.  Onondaga  Co.  7  Hill,  (N.  Y.)  R.  49. 

3  Coston  V,  Alleghania  Mutual  Ins.  Co.  1  Barr.  (Penn.)  R  322. 

4  Bangs,  (in  the  matter  of,)  15  Barb.  (N.  Y.)  Sup.  Ct.  R.  264. 
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posit  note  bears  to  the  other  deposit  notes,  legally  assessable, 
his  liability  to  assessment  in  respect  to  such  loss  or  expenses, 
is  discharged ;  that  he  cannot  be  assessed  beyond  such  pro- 
portion, without  a  violation  of  the  company^s  charter  and 
that  no  such  assessment,  either  by  the  directors,  or  by  a 
receiver  duly  appointed,  upon  such  company  becoming  in- 
solvent, can  be  upheld. 
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CHAPTER  XXIL 

OF  THE  CONTRACT  OF  INSURANCE  IN  CONNECTION  WITH  OTHER 

CONTRACTS  AND  OBLIGATIONS. 

§  424.  In  exhibiting  the  miscellaneous  class  of  decided  cases 
denoted  by  the  above  inscription,  it  is  proposed  first  to  notice 
some  which  have  occurred  in  England,  and,  secondly,  some 
which  have  occurred  in  our  own  country.  As  introductory 
to  what  is  proposed,  we  offer  an  interrogatory  of  an  English 
writer,^  which  reads  thus ;  —  It  is  said  that  a  policy  (of  fire 
insurance)  is  not  a  covenant  running'  with  the  land,  nor  in  any 
way  concerning  the  realty.  But  if  a  man,  having  a  freehold 
estate  of  inheritance  in  a  house,  were  to  die,  leaving  no  pro- 
perty other  than  the  freehold-house,  and  an  unexpired  policy 
of  insurance  on  the  house,  would  the  policy  constitute  bond 
notabiHawiihin  the  jurisdiction  of  theEnglish  Spiritual  Courts, 
or  would  it  be  considered  as  accompanying  the  realty  7^ 

§  426.  Money  recovered  upon  a  loss  by  fire  under  a  policy, 
was  held  to  follow  the  uses  of  a  settlement  of  the  real  estate, 
which  comprised  the  house  burnt  down.  The  settlement 
was  to  the  use  of  J.  B.  for  life,  remainder  to  W.  B.  for  life, 
remainder  to  J.  B.  in  fee.  The  money  had  been  paid  to 
J.  B.,  who  placed  it  in  the  funds  instead  of  rebuilding  the 
houses,  but  he  left  a  memorandum  that  the  money  so  invest- 
ed was  recovered  for  a  loss  on  the  settled  property.® 


1  Beaumont  on  Fire  and  Life  Ins.  73. 

9  See  antey  Introd.  §  11,  and  Treat  §§  193, 199,  200. 

3  Norris  v.  Harrison,  2  Mad.  Ch.  R.  26S. 
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§  426.  So  where  in  an  annuity  charged  on  the  real  estate 
under  the  will,  the  executrix  had  renewed  a  policy  of  insur* 
ance  taken  out  by  the  testator  previously  to  date  of  his  will, 
upon  a  house,  the  only  real  estate  of  the  testator ;  upon  a  bill 
for  an  account  filed  by  the  annuitant,  the  proceeds  of  the  in- 
surance were  decreed  to  be  paid  into  court  as  trust  moneys 
liable  to  the  annuity  for  lives.^  Where  a  testator  bequeathed 
two  policies  of  insurance  by  his  will  on  certain  trusts,  and 
after  making  his  will  received  the  money  on  the  respective 
losses  happening  under  the  policies,  this  was  ruled  to  be  an 
ademption  of  the  legacy.' 

§  427.  There  is  another  case  cited  by  Beaumont,  which 
will  be  here  cited,  for  the  double  purpose  of  showing  that  a 
policy  of  insurance  may  be  the  subject  of  the  usual  limit- 
ations of  real  estate,  and  that  the  accretions  or  profits  added 
to  the  policy  (according  to  the  rules  of  the  insurance  com- 
pany so  distributing  their  surplus  capital  among  the  insured) 
follow  the  uses  of  the  settlement.  By  the  marriage  settle- 
ment of  the  daughter,  a  policy  on  her  father's  life  was  vested 
in  trustees,  and  power  to  dispose  of  the  policy  by  will 
was  given  to  the  daughter.  She  bequeathed  this  accordingly 
ill  three  portions.  It  was  held  to  pass  accordingly.  The 
policy  was  for  3,000/.,  and  in  the  settlements  and  will  it  was 
described  as  <^  the  sum  of  3,00U/.  for  which  A.'s  life  was  in- 
sured," and  by  the  will  1,000/.  was  the  amount  of  each  por- 
tion. 9,000/.  was  received  under  the  policy  by  the  addition 
of  bonuses.  It  was  decided  by  the  Vice-Chancellor,  Sir 
J.  Leach,  that  the  9,000/.  passed  by  the  will,  and  3,000/. 
passed  by  each  bequest  of  "1,000/.,  part  of  the  sum  of  3,000/.^ 

§  428.  When  an  annuity,  with  which,  as  a  collateral  seen- 


1  8  Simons,  Ch.  R.  77 ;  Parry  o.  Ashley. 

^  Barker  and  TTife  v.  Raynor,  5  Madd.  Ch.  R.  20S. 

3  Cited  in  Beaom.  on  Fire  and  Life  Ins.  75. 
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rity,  a  policy  on  the  grantor's  life  is  taken  oat  by.  the  grantee, 
is  paid  off,  the  preminms  of  insurance  are  not  recoverable  by 
the  grantee  against  the  grantor  of  the  annuity,  unless  in  the 
grant  of  annuity  there  were  a  stipulation  to  that  effect^ 
When  the  grantor  of  an  annuity  becomes  bankrupt,  a  poUcy 
on  his  life,  taken  out  by  the  grantee,  will  be  directed  to  be 
sold ;  the  proceeds  of  the  sale,  after  payment  of  expenses,  to 
*  go  <<in  payment  to  the  grantee  of  what  shall  be  due  to  him 
in  respect  of  his  payment  for  premiums  and  interest,  and  also 
in  respect  of  the  value  of  the  said  annuity,  and  the  arrears 
thereof,  as  far  as  the  same  will  extend  to  pay  and  satisfy ; '' 
the  grantee  is  then  allowed  to  prove  for  the  remainder  under 
the  commission.^ 

§  429.  Proof  on  policies,  where  the  loss  has  not  yet  hap- 
pened, may  be  made  by  the  creditor  holding  the  policy  at  the 
time  of  bankruptcy  of  the  debtor :  this  was  settled  in  Cox  v. 
Listard,  (before  cited).^ 

§  430.  The  executor,  and  not  the  heir,  (though  the  houses 
descend  to  the  heir,)  is  entitled  to  recover  where  the  policy 
is  made  payable  to  one  of  his  executors,  administrators,  and 
assigns,  which  is  the  usual  form.^  It  is  sometimes  provided, 
by  the  deed  of  constitution  of  insurance  companies,  that  poli- 
cies shall  be  considered  personal  estate.'' 

§  43l!  Where  there  is  a  partnership,  and  one  of  the  part- 
ners is,  under  the  articles  of  partnership,  constituted  sole 


1  Barder  v.  Browning,  1  Taunt  R  622.  See  5  Yes.  R  620, 623.  Where 
the  annuity  is  higher  in  consequence  of  the  insurance,  this  is  not  usurious. 
Holland  v.  Pdham,  £xch.  R  June  8, 1881. 

3  Tiemay,  exparte^  1  Mont  R  78. 

3  Dongl.  R  166,  note. 

4  Mildmay  v.  Folgham,  3  Yes.  R  472. 

5  Beaumont,  p.  76. 
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owner  of  the  building,  and  he  takes  out  an  insurance^  and  the 
house  is  burnt  down  ;  under  a  commission  of  bankruptcy 
against  the  partners,  the  money  recovered  under  the  poHey  is 
considered  the  separate  estate  of  that  partner.^ 

§  432.  Where  a  trader  assigned  to  a  creditor,  as  security 
for  his  debt,  a  contingent  interest,  limited  on  the  event  of  his 
wife  surviving  her  mother,  and  the  creditor  insured  the  life  of 
the  wife,  and  she  died,  and  the  husband  subsequently  became 
bankrupt ;  the  creditor's  proof,  under  the  commission,  was 
limited  to  the  difference  between  the  sum  recovered  on  the 
policy,  and  the  full  amount  of  his  debt  The  sums  paid  by 
him  for  premiums  on  the  policy  were  also  allowed  in  the 
account^ 

§  433.  In  a  case  where  a  debt  was  contracted  by  the  bank- 
rupt after  the  bankruptcy,  and  the  creditor  then  took  out  a 
policy  on  the  life  of  the  bankrupt,  and  on  the  life  determin- 
ing, recovered  from  the  insurers,  declaring  in  the  action  on 
two  counts,  under  the  first  as  for  an  interest  in  himself,  and 
under  the  second  count  as  for  an  interest  in  the  assignees, 
and  he  recovered  on  the  second  count,  on  an  action  by  the 
assignees  to  recover  from  him  the  sum  paid  by  the  insurers, 
it  was  determined  that  the  action  was  not  maintainable  by 
the  assignees.' 

§  434.  So  there  is  no  lien,  for  part  of  purchase-money  un- 
paid on  a  policy  taken  out  by  the  purchaser  of  goods  or 
houses.*  There  is  a  case  cited  by  Beaumont,  where  the 
mortgagee,  for  a  term  dependent  on  a  life,  insured  on  that  life 
to  the  amount  of  the  mortgage-money,  and  recovered  from 


1  Ex  parte  Smith,  Buck,  R.  149 ;  8  Mad.  Ch.  R.  68. 
s  Ex  parte  Andrews,  1  Mad.  Ch.  B.  574.    « 
S  Grant  V.  Atkinson,  4  Taunt.  B.  880. 

4  Neale  v.  Reid,  1  B.  &  C.  661 ;  8  Dowl.  k  Byl.  B.  158,  S.  C.    See 
2  Stark.  B.  401,  402. 
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the  insurers,  having  previously  entered  into  a  farther  con- 
tract with  the  mortgagor  for  purchase  of  the  fee  at  a  certain 
price,  with  a  proviso  that  the  amount  of  the  life-interest 
should  be  deducted  from  the  price  of  the  fee  simple.  It  was 
decreed  by  the  Vice-Chancellor  that  the  mortgagee  should 
have  the  deduction  of  the  value  of  the  life-interest,  and 
should  also  retain  the  sum  which  he  had  recovered  from 
the  insurers  under  his  policy  taken  out  in  that  life,  and 
that  the  vendors  were  not  entitled  to  any  benefit  under  such 
policy.^' 

§  435.  A  promise  to  procure  an  insurance  to  be  effected, 
makes  the  party  promising  liable  in  case  of  loss  without  an 
insurance  having  been  effected  according  to  the  promise.^ 

§  436.  Where  it  is  among  the  conditions  of  sale  of  a  life- 
interest  that  the  life  is  insurable,  any  concealment  of  mate- 
rial circumstances  will  make  void  the  contract.  In  this  case 
the  life  was  described  in  the  particulars  of  sale,  and  at  the 
sale,  as  "  very  healthy,  aged  48,"  and  "  healthy  gentleman, 
aged  48,  whose  life  is  insurable."  The  auctioneer  stated 
*'  insurance  to  be  guaranteed  at  five  guineas  per  cent"  Some- 
thing, it  was  alleged,  was  also  said  about  an  allowance  by 
way  of  abatement  in  the  purchase  money  would  be  made 
if  the  insurance  offices  required  a  larger  premium  than  five 
guineas,  but  this  was  afterwards  taken  out  of  the  bill.  Now 
it  was  proved  that  about  four  guineas  was  the  usual  premi- 
um on  a  good  life  of  the  age  of  48 ;  and  it  was  argaed  for 
the  vendors,  that  the  stating  that  five  guineas  was  the  ex- 
pected premium,  operated  as  notice  to  the  purchasers  that  the 
life  was  not  a  good  life.  The  defendants  admitted  that  they 
knew  that  five  guineas  was  greater  than  the  premium  for  a 


1  Watson  V.  Bruton,  Sitt  after  HIl.  Term,  1830,  cited  in  Beanmont,  78. 

^  Wilkinson  v.  Coverdale,  1  Esp.  K  75  ;  Wallace  v.  Telfair,  2  T.  R. 
188,  n.  And  see  ante,  Chap.  IQ.  §  38,  et  seq.,  and  post,  §  441,  and  Chap. 
XIX  §  381. 
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healthy  life,  but  denied  that  this  was  notice  to  them  of  the 
life  being  unhealthy.  The  court  decreed  that  there  was  not 
notice  to  the  purchasers  as  to  the  life  being  other  than  a  good 
life,  and  dismissed  the  bill  for  enforcing  specific  performance 
of  the  purchase.  In  this  case  one  surgeon  stated  the  life  was 
good  in  Jane,  1828,  but  he  did  not  know  as  to  the  state  of 
health  in  January,  1829 ;  another  medical  man  stated  that  it 
was  good  except  as  to  rheumatism  in  November,  1828 ;  other 
evidence  went  to  prove  that,  except  rheumatism,  it  was  a 
good  life  in  April,  1829 ;  but  it  was  proved  that  previously 
the  party  had  had  cowpox  and  the  gout.  He  had  a  paralytic 
stroke  in  May ;  having  been  refused  on  an  application  to  in« 
sure  in  the  Guardian  and  the  Equitable  on  the  2d  April* 
The  sale  was  in  November,  1828.^ 

§  437.  A  carrier  is  not  liable  for  goods  burned  in  his  ware- 
house where  th6y  were  left  for  the  owners  to  take  away 
when  they  pleased,  being  left  there  after  notice  of  their  arrival 
in  the  carrier's  custody  to  the  owners.  One  of  these  carri- 
ers having  paid  the  loss,  he  was  not  entitled  to  recover  from 
his  partners  any  portion  of  the  amount,  or  to  make  it  a  part- 
nership transaction.^ 

§  438.  With  regard  to  the  relations  of  vendor  and  purchaser, 
where  the  property  is  destroyed  by  perils  which  are  the  sub- 
ject of  insurance,  see  Sugden's  Vendor  and  Purchaser,  cap.  5, 
sec  2.  It  is  shown,  that  by  the  rule  in  equity  the  loss  faUs 
oh  the  purchaser  after  the  agreement  to  purchase  has  been 
settled,  but  not  where  the  purchaser  has  made  objections  to 
the  title,  which  remain  unanswered  at  the  time  of  the  loss. 
Where  the  sale  is  before  a  Master  in  Chancery  the  rule  is  dif- 
ferent, the  loss  falls  on  the  vendor  and  not  on  the  purchaser, 
until  the  report  of  the  sale  has  been  absolutely  confirmed. 


1  Brealey  v.  Collins,  1  Yoang,  Exch.  R.  SI7.    See  ante^  §  809,  et  seq, 
'  Wilkinson  v,  Coverdale,  1  £sp.  K  75.    See  ante,  §  7S,  et  seq. 
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even  though  an  order  nisi  to  confirm  the  report  should  have 
passed.^ 

§  439.  In  the  same  section  the  rule  is  stated  as  to  the  case 
of  an  annuity  on  the  life  of  vendor,  granted  by  purchaser  as 
consideration  for  the  sale  to  him ;  here,  if  vendor  die  immedi- 
ately, the  loss  falls  on  that  party,  not  on  purchaser.  Whether 
an  agreement  to  take  a  house  and  pay  rent  can  be  enforced 
where  the  premises  are  consumed  by  fire  before  the  day  ap- 
pointed for  the  defendant's  entry,  is  doubtful.^  A  covenant 
for  quiet  enjoyment  does  not  extend  to  oblige  lessor  to  rebuild 
in  case  of  fire.' 

§  440.  If  a  lessor  covenant  in  a  lease  "with  his  lessee  to  re- 
build in  case  of  fire,  he  is  only  bound  to  replace  the  premises 
as  they  were  at  the  time  of  the  lease,  not  with  the 'additions 
made  by  the  tenant.^  Alessee  who  Covenants  generally,  to 
repair,  is  bound  to  rebuild  it  if  it  be  burned  by  accidental 
fire,  by  lightning,  or  by  the  king's  enemies.*    Tenant  for 


1  The  cases  cited  are  toL  2,  Ck)ll.  of  Decisions,  p.  56 ;  Paine  o.  Meller,  6 
Ves.  R.  349,  reversing  Stent  v.  Bailey,  2  P.  Wms.  R.  220 ;  and  White  v.  Nutt, 

1  P.  Wms.  R.  62.  References  are  there  given  also  to  2  Yem.  280,  and  to 
Poole  V,  Shergold,  2  Bro.  C.  C.  R.  118 ;  Revell  v.  Hussey,  2  Ball  &  Beat  R. 
280 ;  Harford  v.  Ptirrier,  1  Madd.  Ch.  R.  582. 

3  liiillipson  17.  Leigh,  Esp.  R.  888 ;  Paradise  t.  Jane,  Aleyae,  26 ;  Monk 
V.  Gooyer,  2  Str.  763 ;  2  Ld.  Raym.  1477^  Belfour  v.  Weston,  1  T.  R.  310 ; 
Doe  d.  Ellis  v.  Sandham,  Id.  705,  710 ;  Cutter  v.  Powell,  6  T.  R.  323;  Hare 
t7.Groves,d  Anstr.R.687;  Bakert7.Holtpzaffell,4Taant.R.45;  18  Yes.  116. 
The  above  are  affirmative.  CorUrh,  Brovm  v.  Qnillter,  Ambler,  619 ;  Steele 
V.  Wright,  1  T.  R.  708,  (cited.)    See  also  Weighali  v.  Waters,  6  T.  R.  483 ; 

2  Anstr.  R.  575. 

3  Brown  v.  Quiliter,  AmbL  R.  619,  620.  See  Bayner  v.  Walker,  3  DofW. 
P.  C.  233. 

'  4  Loader  v,  Kemp,  2  C.  &  P.  375.     QMOsre  as  to  covenant  of  lessor  to  in- 
sure. 

5  E.  Chesterfield  o.  D.  Bolton,  2  Com.  R  627;  Bullock  v.  Domttt,  6  T.  R. 
650  ]  Dyer,  R.  33 ;  2  Chitt  R.  608 ;  Poole  v.  Archer,  2  Show.  R.  401 ;  Pym 
V.  Blackburn,  8  Yes.  R.  84 ;  Co.  litt  37,  a,  n.  1. 
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years,  is  bound  to  rebuild  in  case  of  fire,  though  no  covenant.^ 
So  where  one  faold^  over  after  his  lease  expired,  though  he 
hold  over  under  a  verbal  agreement  only,  he  is  bound  by  the 
covenant  to  repair  containeol  in  the  lease,  and  therefore  must 
rebuild  in  case  of  fire.^  If  there  be  a  covenant  to  repair,  it  is 
not  limited  to  the  sum  mentioned  in  a  subsequent  Covenant 
settling  the-  amount  to  which  insurance  is  to  be  effected.' 

§  ,441.  In  England  a  covenant  to  insure  premises  within 
the  bills  of  mortality,  as  in  14  Greo.  3,  c  78,  is  a  covenant 
running  with  the  land.^  Where  the  lessor  had  insured  pre- 
viously to  the  lessee  insuring,  under  a  covenant  that  the  lessee 
should  insure  to  the  amount  of  two  thirds  of  the  value  of  the 
buildings,  and  in  the  joint  names  of  the  lessor  and  lessee, 
lessor  claimed  as  for  a  forfeiture,  the  lessee  not  having  insured 
in  the  joint  names,  but  in  his  own  name  only ;  it  was  held 
that  the  lessor  having  done  what  would  lead  a  reasonable 
and  cautious  man  to  conclude  that  he  was  doing  all  that 
was  necessary  as  to  insurance,  could  not  recover  for  a  forfeit- 
nre.^  The  statute  6  Anne,  c.  31,  which  restores  the  common 
law  as  it  was  before  the  Statute  of  Gloucester,  namely,  tak- 
ing away  the  liability  of  tenants  for  damage  by  accidental 
fire,  does  not  prevent  the  liability  to  rebuild  under  the  cove- 
nant to  repair;  nor  the  liability  to  continue  to  pay  rent 
though  the  premises  are  lying  in  ruins  by  accidental  fire.<^ 
But  where  accidents  by  fire  are  excepted,  the  covenant  does 
not  oblige  lessee  to  rebuild  :  ^  the  lessor  is  not  bound  to  re- 


1  Booke  V.  Warth,  1  Ves.  B.  462. 
s  Digby  V.  Atkinson,  4  Camp.  R.  275. 

5  Ibid. 

4  Vernon  v.  Smith,  5  Bam.  &  Aid.  R.  1. 

6  Doe  d.  Knight  v.  Bowe,  1  By.  &  M.  848;  2  C.  &  P.  246. 

6  Belfoar  v.  Weston,  1  T.  B.  810 ;  Weighall  v.  Waters,  6  T.  B.  486 ;  Hare 
V.  Groves,  8  Anstr.  B.  687. 

7  Ballock  v.  Dommitt,  6  T.  B.  651 ;  2  Chit  Bep.  608 ;  Tempany  v.  Bur- 
nand,  4  Camp.  B.  20 ;  Biown  v.  Knile,  Brod.  &  B.  895 ;  5  Moore,  B.  164. 
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build.^  An  injunction  will  not  lie  to  stay  an  action  for  pay- 
ment of  rent  while  the  premises  are  lying  waste  after  fire  :* 
even  where  there  is  an  exception  of  accidents  by  fire  in  the 
covenant  to  repair,  an  injunction  will  not  lie  to  an  action  for 
rent^  Where  the  landlord  is  bound  to  repair,  and  the  tenant, 
from  suflden  accident,  is  compelled  to  make  repairs,  he  may 
set  it  off  as  money  paid  to  the  use  of  the  landlord  in  an  action 
for  rent>  A  covenant  to  insure  in  "  some  sufficient  insurance 
office"  is  not  void  for  uncertainty,  but  means  that  the  pre- 
mises shall  be  insured  in  some  office  where  such  insurances 
are  usually  effected.^ 

§  442.  The  Building  Act  (14  Geo.  3,  c.  78,  s.  83,)  provides 
in  respect  of  buildings  within  the  weekly  bills  of  mortality, 
that  <^  It  may  be  lawful  for  the  directors  and  governors  of  the 
several  insurance  offices,  and  they  are  hereby  authorized  and 
required,  upon  the  request  of  any  person  or  persons  interested 
in  or  entitled  unto  any  house  or  houses  or  other  buildings 
which  may  hereafter  be  burned  down,  demolished  or  damaged 
by  fire,  or  upon  any  grounds  of  suspicion  that  the  owner, 
occupier,  or  any  other  person,  d&c.,  who  shall  have  insured 
such  house  or  other  building,  have  been  guilty  of  fraud,  or  of 
wilfully  setting  their  house  or  other  building  on  fire,  to  cause 
the  insurance  money  to  be  laid  out  and  expended,  as  far  as 
the  same  will  go,  toward  rebuilding,  reinstating,  or  repairing 
such  house  or  houses  or  other  buildings  so  bumf  down,  &&, 


1  Bayne  v.  Walker,  8  Dow.  P.  C.  228. 

2  Belfour  v.  Weston ;  Baker  v.  Holtzapffell,  4  Taunt.  45 ;  Hare  v.  Groves, 
8  Anstr.  B.  687. 

8  Holtzapffell  v.  Baker,  4  Taunt.  45 ;  Hare  v.  Groves,  8  Anstr.  687.  Bot 
where  the  lessor  has  insured,  and  recovered  from  the  insurers,  an  inj unction 
until  the  house  is  rebuilt  will  lie  to  an  action  for  rent  Brown  v.  Quiliter, 
Ambl.  R.  619,  620.  Where  there  is  no  exception  of  accidents  hy  fire,  an 
injunction  will  not  lie.    Leeds  v.  Chatham,  1  Sim.  149. 

4  Waters  v.  Weighall,  2  Anstr.  R.  575. 

^  Doe  d.  Pitt  V,  Shewinn,  8  Canfp.  B.  184. 
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unless  .the  party  claiming  such  insurance  money  shall,  within 
uxty  days  next  after  bis  claim  is  adjusted,  give  sufficient 
security  to  the  governors  or  directors  of  the  insurance  office 
where  such  house  or  houses  or  other  buildings  are  insured, 
that  the  same  insurance  money  shall  be  in  that  time  settled 
and  disposed  of  to  and  amongst  all  the  contending  parties, 
te  the  satisfaction  and  approbation  of  such  governors  and 
directors." 

§  442  a.  In  Godlieb  v.  Cranch,  in  the  English  Court  of 
Chancery,  the  question  was  considered  by  V.  C.  Stuart  a 
very  difficult  one.  The  facts  and  the  decision  are  thus :  A. 
borrowed  from  B.  200/.  at  8  per  cent,  and  gave  as  security  a 
bond  for  400/.  conditioned  for  the  payment  to  B.  of  an  annu* 
ity  of  21/.  95.  2c/.,  and  all  additional  premiums  of  insurance 
that  might  be  necessary.  A.  also  gave  a  warrant  of  attorney 
to  secure  the  200/.,  and  B.  insured  A.'s  life  for  200/.  at  an 
annual  premium  of  5/.  9^.  2d.y  which  with  the  8/.  per  cent, 
upon  the  200/.,  made  up  exactly  2/.  9^.  a  year.  Some  letters 
previous  to  the  bond  were  tendered,  as  evidence  that  all  these 
matters  formed  part  of  the  transaction  for  securing  the  200/., 
and  interest  It  was  held,  that  these  letters  might  be  looked 
at,  not  being  inconsistent  with  the  bond ;  and  that  the  insur- 
ance being  shown  to  be  part  of  the  security,  on  payment  of 
the  200/.,  the  policy  belonged  to  the  borrower.  No  discre- 
pancy, the  court  considered,  existed  between  the  contents  of 
the  bond  and  the  letters,  as  evidence  of  what  the  contract 
was,  and  the  contents  of  the  bond ;  the  bond  followed  out 
accurately  that  which  was  expressed  in  the  letters,  and, 
therefore,  the  letters  might  legitimately  be  resorted  to  in 
order  to  determine  the  question  as  to  the  right  to  the  policy 
of  insurance,  the  subject  of  the  suit."^ 

§  443.  Secondly :  We  shall  next  proceed  to  offer  decisions 


1  Godlieb  v.  Cranch,  77  Jar.  666,  and  S.  C.  21  Eng.  Law  &  Eq.  R.  67. 
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which  have  been  made  in  our  own  country,  which  determine 
how  the  parties  to  other  contracts  are  affected,  when  the 
thing  which  such  contract  concerns  happens  to  be  also  the 
subject  of  insurance;  and  we  commence  by  alleging,  that  as 
policies  against  fire  are  personal  contracts  with  the  assured, 
the  insurer  cannot  escape  liability  on  the  ground,  that  the 
assured  has  not  paid  to  third  persons  all  he  is  liable  to  pay 
on  account  of  the  goods ;  for  that  is  a  matter  with  which 
the  former  have  no  concern.  Where,  for  instance,  dutiable 
goods  imported  and  stored  in  the  public  stores  are  consumed 
by  fire,  before  the  payment  or  security  of  the  duties,  the  im- 
porter is  entitled  to  recover  against  the  insurer  of  such  goods, 
and  their  value  is  to  be  estimated  as  if  the  duties  had  been 
paid.  It  is  not  competent  for  the  insurer  in  such  case  to  say 
to  the  assured,  that  the  government  will  not  probably  enforce 
its  claims  on  you,  and,  therefore,  the  insurer  is  not  liable.  It 
is  enough  that  the  assured  became  liable  for  the  duties  the 
moment  the  goods  were  imported ;  and  the  insurer  cannot 
escape  liability  on  the  hypothesis  that  the  government  may 
possibly  omit  or  neglect  to  insist  upon  its  rights.^ 

§  444.  Where  a  mortgagee,  at  the  request  of  the  mortp 
gagor  effects  insurance  on  the  premises  mortgaged,  and  pays 
the  premium,  the  premium  so  paid  will,  on  bill  for  forclosure, 
be  a  charge  upon  the  premises,  in  addition  to^  and  equally 
with,  the  original  debt^ 

§  444  a.  Where  a  policy  requires  that  in  case  any  other 
insurance  shall  be  made  upon  the  same  property,^  notice 


1  Wolfe  V.  Howard  Ins.  Co.  1  Sand.  (N.  Y.)  Sup.  Ct  R.  124;  United 
States  V.  Lyman,  1  Mason,  (Cir.  Ct^  R.  482 ;  and  see  Knox  v.  Dennis,  5  Ibid. 
S80.      • 

9  Mix  V.  Hotchkiss,  14  Conn.  R.  82.  So  of  the  payment  of  taxes  upon  pre- 
mises mortgaged.    Ibid. 

3  Wilson  r.  Genessee  Mutual  Ins.  Co.  16  Barb.  (N.  Y.)  Sup.  Ct  R.  511. 
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shall  be  given  to  the  insurers,  and  .endorsed  upon  the  policy, 
a  notice  given  to  an  agent  and  surveyor  of  the  insurers, 
having  authority  to  receive  applications  for  insurance^  is  suffi- 
cient. 

§  445.  The  owner  of  an  estate  insured*  by  a  mutual  fire 
insurance  company,  mortgaged  the  estate,  and,  at  the  same 
time,  with  the  assent  of  the  underwriters,  transferred  the 
policy  of  insurance  to  the  mortgagee,  by  an  assignment 
which  was  absolute  in.  terms,  and  expressed  to  be  for  a  valu- 
able consideration,  but  intended  only  as  security  for  the 
mortgage  debt ;  and  the  mortgagee  afterwards  assigned  the 
mortgage,  with  the  debt  thereby  secured,  and  with  the  policy 
of  fire  insurance,  by  an  absolute  assignment,  assented  to  by 
ftie  underwriters,  and  for  a  valuable  consideration  paid  by 
the  assignee.  The  debt  secured  by  the  mortgage  having 
been  subsequently  paid  in  full  to  the  assignee  by  an  assignee 
of  the  mortgagor,  and  the  mortgagee  thereupon  discharged ; 
and  the  assignee  of  the  mortgagee,  after  the  expiration  of 
the  policy,  having  received  the  return  premium  thereon ;  it 
was  held,  that  although,  such  assignee  might  receive  the 
same  as  attorney  of  the  mortgagor,  he  could  not  retain  it 
against  the  mortgagor,  to  whom  he  was  liable  therefor  in  an 
action  of  assumpsit^  The  determination  of  this  case,  it  ap- 
peared to  the  court,  depended  on  a  few  plain  principles  of 
law.  The  court,  in  giving  judgment,  say,  —  "It  is  quite 
dear,  that  both  the  mortgage  and  the  policy  were  collateral 
securities  for  the  debt,  first  to  Bacon,  and  afterwards  to 
Brooks.  The  plaintiff  was  debtor  to  Brooks,  on  his  note; 
this  was  the  principal ;  the  mortgage  and  policy  were  colla- 
teral securities  to  him  from  the  plaintiff,  through  the  assign- 
ment of  Bacon.  Suppose  such  collateral  securities  consist 
in  goods,  or  negotiable  notes ;  they  are  held  in  trust,  first,  to 
apply  any  fruits  or  proceeds  of  them  towards  the  payment  of 


1  Felton  t*.  Brooks,  4  Gush.  (Mass.)  R.  203. 


492  LAW  OF  SIRE  AND  LIFB  INVJEAKCB.  [CH.  XXn. 

• 

the  debt ;  and  secondly,  if  the  debt  is  paid  in  fall  from  other 
funds,  to  restore  the  property,  or  any  fraits  or  proceeds  thereof 
which  may  have  been  received,  to  the  pledgor.  In  the  pre- 
sent case  Brooks  received  the  whole  of  his  mortgage  debt  of 
Rice,  from  a  fund  provided  by  the  plaintiff,  and  the  rights  of 
the  plaintiff  were  the  same  as  if  he  had  paid  the  whole  of 
the  mortgage  debt  of  the  plaintiff  in  money.  'The  conclusion 
seems  inevitable,  that  the  money  received  by  Brooks  on  the 
policy,  as  a  return  of  the  premium,  was  received  by  him  to 
the  use  of  the  plaintiff;  and  not  having  applied  it,  or  bad 
occasion  to  apply  it,  to  the  payment  of  the  plaintiff's  debt, 
he  is  bound  in  good  conscience  to  pay  it  to  the  plaintiff; 
and  the  law  implies  a  promise  to  do  so ;  and  this  is  a  suffi- 
cient privity  in  law."  ^ 

§  446.  On  the  formation  of  the  Mohawk  Insurance  Com- 
pany of  New  York,  the  directors  resolved  to  reserve  a  major- 
ity of  the  stock  for  themselves,  and  each  director  subscribed 
for  1042  shares,  and  gave  a  promissory  note  for  the  amount 
One  of  the  directors  gave  his  note  for  $20,840  for  that  num- 
ber of  shares.  The  company  beooming  embarrassed,  that 
director  induced  th&  president,  in  consideration  of  $6,000,  to 
stand  in  his  place  for  the  shares ;  and  this  was  done  without 
any  sanction  of  the  company.  The  president  gave  up  from 
the  company's  effects  to  the  director  his'  note  for  $20,840, 
and  submitted  his  own,  and  had  the  1042  shares  placed  in 
his  (the  president's)  name,  who  was  at  the  time  insolvent. 
The  transaction  was  held  to  be  illegal,  it  being  a  fraud  on 
the  creditors  of  the  company,  and  that  the  director  should 
make  good  the  amount  of  his  note  for  $20,840.^ 

§  447.  Where  a  testator  died,  leaving  personal  property 


1  Sde  Eaton  v.  Whitney,  3  Pick.  (Mass.)  K  484;  and  Abbott  v.  Hamp- 
den Mutual  Fire  Ins.  Co.  17  Sbep.  (Me.)  R.  414. 

2  Nathan,  (Receiyer)  v.  Mohawk  Ins.  Co.  8  Ddw.  (N.  Y.)  Ch.  B.  215. 
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insured  against  loss  by  fire,  and  a  creditor  recovered  a  judg- 
ment against  the  executors,  and  levied  his  execution  on  the 
property  in  their  hands,  which  property  vi^as  afterwards  de- 
stroyed by  fire,  it  was  held,  in  a  bill  in  equity  filed  against 
the  executors  and  the  insurers,  that  the  attaching  creditor 
was  entitled  to  priority  of  payment  out  of  the  insurance 
money,  over  a  judgment  in  favor  of  other  creditors,  subse- 
quently recovered  against  the  executors.^ 

6  447  a.  An  insurance  was  in  the  name  of  all  the  heirs, 
and  a  sale  to  one  of  them  in  partition  was  confirmed,  and  a 
loss  happened  before  the  delivery  of  the  deed.  It  was  held, 
that  the  equitable  title  vested  in  her  upon  confirmation,  and 
the  other  heirs  were  ordered  to  join  her  in  such  proceedings 
as  were  necessary  to  collect  the  insurance  money  for  her 
benefit.^ 

§  448.  A  testator  having  insured  his  dwelling-house  against 
loss  by  fire,  by  a  covenant  of  assurance  to  himself,  his  heirs, 
and  assigns,  devises  the  same  tenement  to  his  wife  for  life, 
remainder  to  his  two  daughters  in  fee.  During  the  life  of 
the  wife,  the  house  is  burnt  down,  and  she  receives  the  in- 
surance money.  Without  the  concurrence  of  the  devisees  in 
remainder,  she  expends  the  insurance  money  in  the  building 
of  a  new  house  on  the  premises ;  and  then  dies,  leaving  the 
new  house  standing,  which  devolves  to  the  devisees  in  re- 
mainder, who  are  then  both  femes  covert^  and  they  and  their 
husbands  survive  the  tenant  for  life.  It  was  held,  that  neither 
the  covenant  of  insurance,  though  to  the  assured,  his  heirs, 
and  assigns,  nor  the  testator's  will,  worked  any  special  desti- 
nation of  the  insurance  money  to  the  purpose  of  reinstating 


1  Mapes  V.  Coffin,  5  Paige,  (N.  Y.)  Ch.  R.  296 ;  and  see  Mickles  v.  City 
Bank,  11  Ibid.  .11 8. 
s  Gates  V.  Smith,  4  Edw.  (N.  Y.)  Ch.  B.  702. 
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the  premises;  that  the  tenant  for  life  had  a  right  to  receive 
the  insurance  money ;  but  when  received  it  was  mere  per- 
sonal estate  to  which  she  had  a  right  to  the  use  for  life,  and 
her  daughters  to  the  remainder,  and,  upon  the  marriage  of 
the  daughters,  the  marital  rights  of  their  husbands  attached 
to  it,  as  to  any  other  personalty  to  which  their  wives  were 
entitled  in  remainder;  that  the  tenant  for  life  had  no  right  to 
convert  the  insurance  money  into  real  estate,  by  applying  it 
to  the  building  of  a  new  house,  without  the  consent  of  the 
remainder-men  ;  and  that,  therefore,  at  the  death  of  the  tenant 
for  life,  the  husbands  of  the  devisees  in  remainder  had  a  right 
to  call  for  the  whole  insurance  money,  without  any  deduction 
for  the  value  of  the  new  house  put  on  the  premises  by  the 
tenant  for  life,  and  left  standing  at  her  deatfa.^ 

§  448  a.  By  an  indenture  between  the  plaintiffs  and  de- 
fendants, (who  were  an  incorporated  company  for  making 
insurance  on  lives  and  granting  annuities,)  reciting  that  A. 
by  his  last  will,  &c.,  having  charged  his  estate  with  the  pay- 
ment of  an  annuity  of  $500  to  his  widow,  it  was  agreed 
between  the  legatees  and  executors  that  the  same  should 
be  secured  to  her  from  certain  funds  therein  mentioned  and 
provided  for  by  a  purchase  from  the  said  company  or  other- 
wise; a  part  of  which  funds  consisted  in  two  bonds  executed 
by  B.,  each  conditioned  for  the  payment  of  $7,000,  in  seven 
successive  annual  payments  with  interest,  which  bonds  were 
secured  by  a  mortgage  of  certain  real  estate ;  and,  reciting 
among  other  things,  that  it  had  been  agreed  to  purchase  the 
said  annuity  of  the  company,  and  that  it  had  become  neces- 
sary to  sell  and  dispose  of  the  said  bonds  and  mortgage;  it 
was  witnessed  that  the  plaintiffs,  in  consideration  of  $8,000 
to  them  paid  (for  the  purposes  aforesaid  and  to  the  intent 
that  the  said  agreements  should  be  fulfilled)   by  the  said 


1  Haxall's  Ex'rs  v.  Sbippen,  10  Leigh,  (Ya.)  R.  5S6. 
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company,  had  assigned,  &c.,  the  said  bonds  and  mortgage, 
and  the  money  thereby  secured,  (then  amounting  and  re- 
duced to  $10,000  in  all,)  and  the  mortgaged  premises,  to  the 
said  company,  their  successors  and  assigns  forever.  Pro- 
vided, that  when  the  company  should  receive  any  of  the 
instalments  payable  on  the  said  bonds,  the  amount  so  re- 
ceived should  be  deemed  to  be  on  account  of  the  said  $8,000, 
and  that  the  interest  received  by  them  should  be  applied  in 
like  manner  to  the  payment  of  interest  on  the  said  sum  of 
$8,000,  and  the  balance  or  residue  paid  to  the  plaintiffs. 
And,  further,  that  when  the  company  should  have  received 
the  full  amount  of  $8,000,  then  all  their  estate  and  interest, 
power  and  authority  shoulii  cease ;  and  if  there  should  be  in 
their  possession  any  balance  or  surplus,  they  would  in  like 
manner  pay  it  over.  And,  further,  that  a  paramount' right  of 
purchasing  the  last  instalment  in  each  bond,  should  be  re- 
served to  the  company ;  but  if  they  should  not  purchase  the 
same,  they  would  not  interfere  with  the  recovery  thereof,  but 
on  demand  re-assign  the  same  to  the  plaintiffs,  &c.  And, 
further,  that  the  said  company  should  have  full,  power  to  ex- 
tend or  alter  the  time  for  paying  any  instalment  except  the 
last,  but  in  such  case  such  instalment  should  be  deemed  and 
accounted  for  by  the  said  company  as  if  the  same  had  been 
actually  paid  off,  &c  And,  finally,  the  plaintiffs  appointed 
the  said  company  their  attorney,  for  them  and  in  their  names, 
(if  necessary,)  but  for  their  own  use,  to  sue  for,  recover,  and 
receive,  from  the  obligor,  the  sum  of  money  due  upon  the 
said  bond,  &c.  .  Held,  that  this  instrument  did  not  make  the 
defendants  trustees  for  the  plaintiffs,  in  any  other  respect  than 
to  pay  over  to  them  any  surplus  that  they  might  receive  be- 
yond the  $8,000  and  interest;  and  the  defendants  having, 
after  the  last  instalment  became  due,  brought  suit  upon  the 
/nortgage,  and  by  virtue  of  an  execution  sold  the  mortgaged 
premises  at  sheriff's  sale,  and  purchased  the  same  for  $7,000, 
and  having  afterwards  sold  the  same  by  private  contract  for 
$10,000,  it  was  held  that  they  had  a  right  so  to  purchase, 
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'  and  that  they  were  not  accountable  to  the  plaintiSs  for  the 
profits  made  by  them.^ 

• 

§  448  b,  A  mortgage  made  to  an  insurance  company,  is  not 
void  for  usury,  on  the  ground  that,  under  a  covenant  allowing 
the  mortgagees  to  insure,  they  caused  such  insurance  to  be 
effected  in  their  own  office  and  charged  the  premium.  The 
face  of  the  mortgage,  in  the  case  referred  to,  did  not  appear 
to  furnish  any  evidence  of  an  usurious  agreement ;  the  clause 
declaring  it  to  be  lawful  for  the  mortgagees  to  keep  the  build- 
ings insured,  and  that  the  mortgage  should  operate  to  secure 
the  repayment  of  the  premium  paid  for  effecting  the  insur- 
ance, was  intended  to  benefit  the  mortgagor  as  well  as  the 
security  of  the  mortgagees ;  not  a  device  or  means  to  evade 
the  statute  against  usury,  or  to  obtain  an  interest  greater 
than  that  allowed  by  law,  for  the  Toan  or  forbearance  of 
money.^ 


1  Campbell  v,  Pennsylvania  Life  Ins.  Co.  2  Whart  (Fenn.)  R.  53. 
9  Fire  Ins.  Co.  v.  Donaldson,  3  Edw.  (N.  Y.)  Ch.  R.  199,  which  b  within 
the  decision  of  Utica  Ins.  Co.  v.  Cadwell,  3  Wend.  (N.  Y.)  R.  296. 
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CHAPTER  XXIIL 
AGENCY. 

§  449.  A  FACTOR,  or,  as  he  is  most  commonly  called,  a 
commission  merchant,  is  an  agent  to  whom  goods  are  con- 
signed or  delivered  for  sale,  by  or  for  a  merchant,  or  other 
person  residing  abroad,  or  at  a  distance  from  the  place  of 
sale,  and  who,  in  return  for  his  trouble,  receives  a  compensa- 
tion, commonly  called  fadomge  or  commission.^  The  term 
"broker"  has  been  variously  defined.  Chief  Baron  Comyn* 
describes  brokers  as  "  persons  employed  among  merchants 
to  make  contracts  between  themj  and  to  fix  the  exchange  for 
payment  of  wares  sold  or  bought"  In  Wilkes  v.  Elliss,^  a 
distinction  was  taken  between  a  person  employed  to  make 
public  bargains,  and  one  whose  business  it  was  to  make 
private  bargains  only ;  and  it  was  stated  in  the  argument  of 
the  defendant  in  that  case,  on  the  authority  of  Cowel's  In- 
terpreter, that  the  latter  was  the  true  definition  of  a  broker. 
This  distinction  was  taken  for  the  purpose  of  showing  that 
a  broker  was  essentially  different  from  an  auctioneer,  whose 
business  it  was,  among  other  things,  to  make  contracts  of 
sale  publicly.  The  following  definition,  by  Story,  is  perhaps 
more  strictly  correct,  that  a  broker  is  an  agent  employed  to 
make  contracts  in  matters  of  trade,  commerce,  or  navigation, 
for  a  commission  commonly  called  "brokerage."^     His  cha- 


^  Barring  v.  Corrie,  2  B.  &  Aid.  B.  143 ;  Rossel  on  Factors  and  Brokers, 
2,8. 

2  Com.  Dig.  Merchantj  C. 

3  Wilkes  V.  Elliss,  2  H.  Bl.  R.  555. 

4  Story  on  Agency,  §  28. 
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racter  differs  from  that  of  a  factor  or  commission  merchant, 
in  the  following  particulars :  A  factor  may  buy  and  sell  either 
in  his  own  name  or  in  that  of  his  principal ;  a  broker,  on  the 
contrary,  is  not  intrusted  with  the  possession  of  what  he  is 
employed  to  sell,  nor  is  he  empowered  to  obtain  possession  of 
what  he  is  employed  to  purchase ;  but  he  acts  merely  as  a 
middle  man,  or  negotiator  between  the  parties.^  Indeed,  a 
broker  is  very  properly  defined  by  Domat*  as  being  a  person 
empowered,  not  to  treat,  but  to  explain  the  intentions  of 
both  parties ;  and  so  to  negotiate  as  to  put  those  who  em- 
ploy him  in  a  condition  to  treat  together  personally. 

§  450.  In  those  cases,  therefore,  in  which  a  broker  is  in- 
trusted with  Policies  of  Insurance,  indorsed  in  blank,  be 
becomes  rather  a  factor  than  a  broker ;  and  where  the  two 
characters  are  thus  combined,  a  distinction  must  be  made 
between  the  acts  of  the  agent  in  the  one  and  in  the  other,  as 
the  same  rules  would  not  always  apply  to  each.  A  broker  • 
employed  to  sell  or  to  purchase,  has  no  authority,  under  his 
general  commission,  to  contract  in  his  own  name ;  but  with 
respect  to  an  Insurance  Broker  the  rule  is  different,  he  hav- 
ing in  all  cases  the  po^er  to  effect  a  policy  in  his  own  name 
on  behalf  of  his  principal.'  Indeed,  it  is  not  requisite  that 
the  broker  who  effects  the  policy  should  even  describe  him- 
self as  "  an  agent."  • 

§  451.  It  is,  and  has  been,  ever  since  the  judgment  of  Lord 
Chief  Justice  Holt,  in  the  case  of  Coggs  v.  Bernard,^  a  gene- 
ral principle  of  the  law  of  agency,  that  every  person  who  is 
intrusted  and  undertakes  to  do  business  for  another,  even 


^  Baring  v,  Corrie,  ub.  sup, 
»  Domat,  B.  L,  tit.  17,  §1. 

3  Baring  v,  Corrie,  ub,  sup.    See  ante,  §  79,  et  seq. 

4  Coggs  V,  Bernard,  2  Ld.  Raym.  R.  909 ;  De  Vignier  v.  Swaown,  1  Bos. 
&  Full.  R.  316,  n.  b. 
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though  he  is  to  be  paid  Nothing'  for  his  trouble,  is  yet,  by  the 
mere  fact  of  such  trust  and  undertaking,  bound  so  to  con- 
duct himself  in  the  business  he  undertakes  as  not  to  be 
guilty  of  gross  negligence;  and  this  applies  to  insurance.  If 
such  unpaid  agent  be  an  unprofessional  person,  or  the  busi- 
ness he  undertakes  be  unconnected  with  his  general  trade  or 
calling,  this  is  all  he  is  l^ound  to;  but  if  his  situation  or  pro- 
fession is  such  as  to  imply  skill,  and  the  business  he  under- 
takes is  directly  connected  with  the  exercise  of  his  profession, 
then,  although  his  undertaking  be  gratuitous,  the  failure  to 
exert  such  skill  will  be  imputable  to  him  as  gross  negli- 
gence.^ 

*  §  451  a.  But  it  is  not  our  intention  to  treat  at  large  of  the 
.principles  of  the  Law  of  Agency,  but  only  to  point  out  the 
mode  in  which  they  have  been  applied  in  the  Law  of  Insur- 
ance. Accordingly,  we  shall  proceed  to  treat  briefly  of  agency 
as  follows :  First,  Agents  of  the  Underwriters  ;  Secondly, 
Agents  of  the  Assured  ;  and.  Thirdly,  When  a  person  is 
AN  Agent  for  both  Parties. 

• 

§  452.  As  has  before  been  stated,^  the  insurance  compa- 
nies in  this  country  are  constituted  under  a  charter  of  incor- 
poration, and  the  business  of  incorporated  companies  is 
necessarily  conducted  altogether  by  agents,  and  it  is  incum- 
bent on  every  such  company  to  exercise  care  that  the  agents 
whom  they  employ  know  what  their  powers  and  duties  are, 
and  that  they  do  not,  as  a  part  of  their  system  of  business, 
transcend  those  powers.^    Branch  offices  in  a  different  State 


1  2  Duer,  212,  §  20;  1  Arn.  150;  2  Kent/Ckmun.  (5th ed.)  570;  Story, 
Bailm.  §  12,  18, 14, 15. 

*  Ante,  §  8,  9 ;  and  Chap.  XXI. 

3  Conover  v.  Mutual  Ins.  Co.  1  Comst  (N.  Y.)  B.  290 ;  Jennings  t7.  Che- 
nango Mutual  Ins.  Co.  2  Denio,  (N.  Y.)  R.  75 ;  New  York  Life  Ina 
Bebee,  3  Seld.  (N.  Y.)  R.  864,  (Ct  of  Appeals,) ;  Foster  v.  Un' 
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from  the  one  in  which  an  insurance  association  exists  as  an 
incorporated  body,  have  been  found  important  auxiliaries  in 
extending  the  operations  of  the  association,  and  eminently 
conducive  to  the  objects  in  view ;  aud  it  is  the  duty  of  such 
representatives  to  point  out  the  advantages  of  the  principal 
institution. 

a 

§  453.  A  foreign,  as  well  as  a  domestic  agent,  is  bound  to 
know  the  law,  and  to  act  accordingly,  for  the  benefit  of  his 
employers,  and  with  skill  and  diligence  also  in  the  business 
of  his  principal.^  For  a  false  representation  by  an  agent  as 
to  the  affairs  of  the  company,  whereby  a  person  is  induced 
to  effect  insurance,  an  action  on  the  case  will  lie  against  the 
-company,  although  no  pecuniary  damage  has  been  sustained 
beyond  the  payment  of  the  premiums.  If  an  agent  of  the 
company  answers  the  inquiries  of  an  applicant  for  insur- 
ance agreeably  to  the  fact,  the  insurance  may  not  have  been 
effected.* 

§  454.  The  essential  question  in  Perkins  v.  Washington 
Insurance  Company,  in  the  New  York  Court  of  Chancery, 
was,  whether  one  B.  was  authorized  to  bind,  and  did  bind 
the  company  to  insure  the  goods  of  the  plaintiff  at  the  rate 
and  upon  the  terms  specified  in  the  receipt  which  he  gave  to 
the  plaintiff.  R.  was  the  surveyor  appointed  by  the  com- 
pany, at  Savannah,  Georgia,  to  survey  and  return  a  descrip* 
tion  of  the  property  offered  for  insurance,  and  to  state  the 
terms,  and  probable  rates  of  insurance  to  applicants,  and  to 
receive  from  those  who  were  willing  to  pay  the  premiums 


Ins.  Co.  11  Pick.  (Mass.)  B.  S5 ;  and  see  antey  §  84  2,  248 ;  Sezton  v.  Mont- 
gomery County  Mutual  Ins.  Co.  9  Barb.  (N.  Y.)  Sup.  Ct.  K  191. 

1  Liyermore,  Agents,  558  ;  Park  v.  Hammond,  4  Campbell,  B.  844,  and 
6  Taunt  K  495. 

9  Pontifex  v.  Bignold,  8  Mann.  &  Grang.  B.  68 ;  and  see  Shrewsbury  v, 
Blount,  2  Ibid.  475. 


CH.  SXm.]  .       AGENOT.  501 

which  he  might  name,  and  to  transmit  the  same  to  the  com- 
pany, who  reserved  to  themselves  the  right  of  deliberating 
and  deciding  on  the  applications,  and  to  accept  or  reject 
them,  in  their  discretion  ;  and  their  printed  proposals  stated 
that  no  insurance  would  be  considered  as  made,  or  binding, 
until  the  premium  was  paid,  &c.  It  was  held,  that  R.  was 
not  the  general  agent  of  the  company  for  effecting  insurance, 
nor  were  they  bound  by  his  agreement  for  that  purpose,  or 
his  receipt  of  the  premium  of  insurance,  so  as  to  make  them 
responsible  for  a  loss  happening  before  the  premium  was 
transmitted  to  them,  and  before  they  knew  of  the  applica- 
tion ;  and,  of  course,  before  they  had  considered  of  and  ac- 
cepted the  proposal,  or  executed  a  policy  of  insurance.  Chan- 
cellor Kent,  in  giving  his  opinion,  said,  —  <'  If  no  loss  had 
intervened,  and  the  defendants,  upon  information  of  the  sur- 
vey and  rates  of  premium,  had,  in  their  discretion,  deter- 
mined that  the  risk  was  not  acceptable,  I  apprehend  they 
would  have  been  deemed  in  the  lawful  exercise  of  a  right  of 
deliberation,  and  that  the  risk  would  not  and  could  not  have 
been  enforced  against  them,  contrary  to  their  will.  The  cir- 
cumstance  of  a  loss  occurring  before  they  had  time  to  delib- 
erate, cannot,  in  reason  and  justice,  impair  their  rights,  and 
make  that  act  binding  w^hich  otherwise  would  not  have  been 
deemed  so."  *  But  notwithstanding  this  reasoning  of  the 
Chancellor,  his  judgment  was  reversed  unanimously  by  the 
Court  of  Errors.^ 


1  Perkins  v.  Washington  Ins.  Co.  6  Johns.  (N.  Y.)  Ch.  R.  485. 

^  4  Cowen,  R.  645.  Judge  Woodworth,  in  giving  his  opinion  said,  (in 
relation  to  the  proviso,  that  the  company  shall  he  othertoise  satisfied  with  the 
risk)  —  "  The  question  upon  this  should  be  considered  in  the  same  manner 
as  if  application  had  been  made  for  the  policy  before  any  loss  sustained. 
What  reasons  could  have  been  assigned  for  dissatisfaction  with  the  risk  ? 
If  any  existed,  it  was  the  duty  of  the  respondents  to  point  them  out  Not 
having  done  so,  it  is  not  uncharitable  to  suppose  that  they  declined  acting  as 
in  ordinary  cases,  in  consequence  of  the  loss,  erroneously  supposing  that  a 
literal  adherence  to  the  words  of  the  instructions  would  shield  them  against 


502  LAW  OP  FIRE  AND  LIFE  INSURANCE.  [CH.  XXIH. 

§  455.  In  general,  the  rights  of  the  parties  to  a  contract,  as 
distinguished  from  their  remedies,  are  to  be  determined  by 
the  law  of  the  place  where  the  contract  is  to  be  performed  ; 
but  it  is  an  exception  to  this  rule  where  the  contract  is  de- 
clared void  by  the  law  of  the  State  in  which  it  was  made, 
and  yet  would  be  valid  in  the  place  where  it  is  to  be  per- 
formed. A  mutual  fire  insurance  company  in  New  York 
had  an  agent  residing  in  the  State  of  Ohio,  who  was  author- 
ized to  receive  applications  for  insurance.     This  agent  re- 


ihe  appellant's  claim  to  compensation.  It  is  not  unnatnral,  in  controversies 
between  individuals,  for  them,  however  npright,  to  seize  on  every  ptank  that 
may  possibly  lead  to  safety.  Hence  it  comes  that  no  man  is  a  proper  judge 
in  his  own  cause ;  and  that  courts  are  established  to  measure  out  equal  and 
exact  justice  to  contending  parties. 

*<  The  only  remaining  inquiry  is,  whether  the  agreement  to  insure  be- 
tween the  appellant  and  Bussell,  the  agent,  was  within  the  instructions 
given  by  the  respondents,  and  agreeable  to  their  rules  and  regulations.  The 
insurance  was  at  2|  per  cent,  premium,  on  dry  goods  and  groceries.  It  do^ 
not  appear  whether  the  storehouse  which  contained  the  goods  was  included 
in  the  first,  second,  or  third  class  of  hazards.  Supposing  it  to  have  heen  the 
last,  the  rate  of  insurance  on  such  buildings,  not  having  goods  hazardous 
therein,  is  stated  at  from  175  to  200  cents  on  the  100  dollars.  Groods  haz- 
ardous, which  includes  groceries,  are  charged  with  12^  cents  in  addition  to 
this  premium.  The  rate,  then  paid  by  the  appellant,  was  equal  to  the 
highest  sum  claimed  by  the  respondents  in  their  proposals  for  insurance.  I 
apprehend,  therefore,  that  there  is  no  well  founded  objection  to  the  rate  of 
insurance.  This  is  evident  from  the  acts  of  the  respondents  in  uniformly 
accepting  former  risks,  upon  contracts  of  insurance  made  on  the  same,  or 
not  more  favorable  terms.  The  only  risk  rejected  was  not  on  the  ground 
that  the  premium  was  too  small,  but  that  the  application  was  for  six  months 
insurance,  and  the  premium  paid  for  that  time  only  ;  whereas  an  insurance 
for  six  months  is  always  chargesiible  with  three  quarters  of  a  year.  If,  then^ 
we  look  at  the  instructions  given,,  the  proposals  issued  containing  the  rates 
of  insurance,  and  the  acts  of  the  respondents  in  reference  to  similar  cases, 
the  conclusion  seems  to  be  irresistible,  that  the  risk  and  rate  of  premium 
were  entirely  satisfactory.  The  premium  was  also  tendered  in  New  York, 
and  refused,  which  is  a  compliance  with  the  first  part  of  the  proviso.  This, 
in  my  view,  removes  every  obstacle  in  the  appellant's  way."  See  Thayer  o. 
Middlesex  Ins.  Co.  10  Pick.  (Mass.)  R.  826. 
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ceived,  from  a  party  residing  in  Ohio,  an  application,  togeth- 
er with  the  premiam  note  of  the  applicant,  and  transmitted 
them  to  the  office  of  the  company  in  the  State  of  New  York, 
where  they  were  received,  passed  upon,  and  approved,  and 
where  a  policy  was  executed,  and  thence  transmitted  to  the 
applicant  by  mail.  The  agent  had  no  authority  to  make 
insurances ;  the  extent  of  his  authority  being  "  to  take  sur- 
veys and  receive  applications  for  insurance."  In  an  action 
in  the  Stafe  of  New  York,  to  recover  the  premium  note,  it 
was  held  that  the  contract  was  made  in  that  State,  at  the 
office  of  the  company,  and  not  in  the  State  of  Ohio ;  and, 
therefore,  that  the  contract  was  not  within  the  prohibition  of 
the  8ta1;ute  of  Ohio,  declaring  that  ''  no  policy  of  insurance 
shall  be  signed,  issued,  or  delivered  "  in  that  State,  by  any 
company  not  chartered  by  the  laws  thereof,  except'  by  an 
agent  of  such  company,  who  should  first  have  obtained  a 
licehse  in  the  ipanner  prescribed  by  the  act.^ 

§  456.  A  tax  laid  upon  the  agents  of  foreign  insurance 
corporations  from  other  States,  doing  business  within  a  par- 
ticular State,  is  not  unconstitutional.  If  the  legislature  is 
authorized  to  prohibit  the  establishment  of  a  foreign  agency 
for  the  prosecution  of  any  certain  sort  of  business,  which  it 
is,  it  may  admit  upon  terms  what  it  may  prohibit  alto- 
gether.* 

§  457.  Agents  of  incorporated  insurance  companies  are 
either  specially  designated  by  the  act  of  incorporation,  or  are 
appointed  and  authorized  by  the  corporate  body  in  pursur 
ance  of  it ;  and  when  the  act  prescribes  the  particular  mode 
in  which  its  contracts  shall  be  made,  that  mode  must  in  gen- 


»  Hyde  ».  Goodnow,  8  Comst  (N.  Y.)  R.  263. 

9  Tatem  i'.  Wright,  S  Zabrisk.  (N.  J.)  Sup.  Ct  R.  429  ;  and  see  Rungan 
V.  Costar,  14  Peters, '(U.  S.)  R.  129;  Louisville  Railroad  Co.  v.  Letson, 
2  How.  (U.  8.)  R.  297. 
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eral  be  pursued.  Hence,  where  an  act  incorporating  an  in- 
surance company  provided  that  all  policies,  and  other  instra* 
roents,  made  and  signed  by  the  president,  or  any  other  offi- 
cer of  the  company,  should  be  good  and  effectual  to  bind  the 
company,  it  was  held  that  a  contract  to  cancel  a  policy  must 
be  signed  by  the  president,  or  other  officer,  ill  order  to  bind 
such  company.*  But  though  the  charter  of  an  insurance 
company  requires,  that  all  policies  shall  be  signed  by  the 
president,  yet  it  is  not  necessary  that  the  assent  of  the  com- 
pany to  an  assignment  of  a  policy,  should  be  signed  by  the 
president  in  order  to  bind  the  company.  The  signature  of 
the  secretary  to  such  assignment  is  primd  facie  evidence  of 
an  agreement  by  the  company ;  and  the  company,  byliccept- 
ing  the  assignee's  guaranty  of  the  premium  note,  adopts  the 
act  of  the  secretary,  assenting  in  their  behalf  to  the  assign- 
ment.2 

§  458.  Where  a  policy  of  insurance  prohibited  an  assign- 
ment of  the  interest  of  the  assured  unless  by  consent  of  the 
company,  manifested  in  writing,  and  the  secretary,  on  an 
application  to  him  at  the  office  of  the  company,  indorsed 
upon  the  policy,  and  subscribed  a  consent  to  an  assignment ; 
it  was  held,  that  his  authority  to  do  so,  in  the  absence  of  evi- 
dence to  the  contrary,  should  be  presumed,  as  although  he 
had  no  written  authority,  he  had  often  given  consent  in  other 
cases.  "  Besides,"  said  the  court,  "  it  was  enough  that  the 
secretary  was  principal  officer  or  agent  of  the  company,  and 
that  he  gave  the  consent  on  application  for  that  purpose,  at 
l^he  place  where  the  company  transacted  its  business."  ^ 


1  Head  v.  Providence  Ins.  Co.  2  Crancb,  (U.  S.)  R.  127 ;  S.  P.  2  Johns. 
(N.  Y.)  R.  109 ;  7  Cowen,  (N.  Y.)  R.  462  ;  and  see  Crook  v,  MaU,  11  Barb. 
(N.  Y.)  Sup.  Co.  R,  205- 

^  New  England  Marine  Ins.  Co.  v,  De  Wolf,  8  Pick.  (Mass.)  R.  56.  And 
see  Angell  and  Ames  on  Corp.  §  258,  276,  et  seq,  291,  (Mr.  Ames's 
Chap.) 

3  Conover  Mutual  Ins.  Co.  S  Denio,  (N.  Y.)  R.  254.    See  also  Dawes  v« 
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§  459.  It  would  seem  that  the  acts  and  contracts  of  agents 
do  not  derive  their  validity  from  professing,  on  the  face  of 
them,  to  have  been  done  in  the  exercise  of  their  agency.  In 
the  diversified  exercise  of  the  duties  of  a  general  agent,  the 
liability  of  the  principal  depends  on  the  facts,  that  the'  act 
was  done  in  the  exercise  and  within  the  limits  of  the  powers 
delegated,  and  especially  that  it  was  the  intent  of  the  parties 
that  the  principal,  and  not  the  agent,  should  be  bound  ;  and 
in  ascertaining  these  facts  parol  testimony  is  admissible.  The 
question  in  these  cases  seems  to  be,  as  to  whom  the  credit  is 
given  ?  Where,  however,  the  president  of  an  insurance  com- 
pany, in  transacting  the  business  of  the  company,  gave  a  note 
in  which  he  described  himself  as  president  of  the  company, 
the  note  was  considered  the  note  of  the  president,  and  not  of 
the  company,  the  addition  to  his  name  being  regarded  as  de* 
scriptio  persofUB?  It  would  be  difficult  to  reconcile  this  de- 
cision with  authority.^  The  president  of  an  insurance  com- 
pany, as  such,  is  not  competent  to  waive  preliminary  proofs.^ 

§  460.  Secondly^  Agents  op  the  Assured.  There  can  be 
no  doubt,  as  we  have  seen,  that  factors  and  consignees  may 
insure  to  the  extent  of  their  interest,  and  on  their  o^n  ac- 
count, goods  delivered  to  them  for  sale ;  ^  but  the  question  has 
been  considerably  discussed,  whether  they  have  an  implied 
authority  as  consignees  or  commission  merchants  to  insure 
for'their  principal,  virtute  officii^     It  may  now  be  considered' 


North  River  1^8.  Co.  7  Cowen,  (N.  Y.)  R.  462,  and  2  Phill.  on  Ins.  p.  540, 
sec.  1872. 

» Barker  r.  Mecbinics'  Ins.  Co.  8  Wend.  (N.  Y.)  R.  98. 

3  See. the  numerous  authorities  cited  in  Angell  and.  Ames  on  Corp.  (Mr. 
Ames's  Chap.)  §  294,  4th  ed. 

3  Dawes  v.  North  River  Ins.  Co.  7  Cow.  (N.  Y.)  R.  462.  See  ante,  §  242, 
el  seq. ;  and  see  McEvers  v.  Lawrence,  1  Hoff.  (N.  Y.)  Ch.  R.  172. 

4  See  Ante,  ^  78,  et  seq, 

5  Story  on  Agency,  §111;  Livermore  on  Agency,  ch.  8,  §1,  p.  826; 
Paley  on  Agency,  by  Lloyd,  18  -  20,  107, 108. 
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to  be  the  established  doctrine,  that  they  may  insure  not  only 
for  themselves,  but  for  their  employers ;  though  they  are  not 
under  any  positive  obligation  to  insure,  unless  they  are  so 
instructed.  They  may  expressly  promise  to  insure,  or  the 
usage  of  trade,  or  the  accustomed  mode  of  dealing  between 
them  and  their  principals,  may  imply  an  obligation  to  insure. 
In  Ela  V.  French,^  the  plaintiff  consigned  books  to  the  defend- 
ant; on  commission,  and  the  defendant  agreed  to  cause  them 
to  be  insured,  but  neglected  to  do  so,  and  while  in  his  pos- 
session they  were  destroyed  by  fire ;  it  was  held,  that  the 
plaintiff  was  entitled  to  recover  the  value  of  the  books,  be- 
cause, in  the  absence  of  all  other  testimony,  a  contract  to 
insure  must  be  construed  to  mean  a  contract  to  insure  them 
at  their  value.  The  course  of  dealing  between  them  may 
have  been  such,  that  the  one  has  been  used  to  send  orders 
for  insurance,  and  the  other  to  comply  with  such  orders ;  so 
that  the  former  has  a  right  to  expect  that  his  orders  for  insur- 
ance will  still  be  observed,  unless  in  the  event  of  notice  to 
discontinue.^ 

§  461.  A  broker,  who  is  instructed  to  subscribe  a  policy, 
may  not  only  do  so  in  his  own  name,  but  he  may  likewise 
adjust  it.  In  an  action  on  a  policy  of  marine  insurance,  the 
subscription  of  the  policy  by  the  defendant's  agent  was  ad- 
mitted, and  a  witness  proved  the  signature  of  the  same  to  an 
adjustment  on  the  policy,  as  for  a  total  loss.  By  Lord  El- 
LENBOROUGH,  —  "If  an  agent  has  authority  to  subscribe  a 
policy,  he  may  also  adjust  it ;  and  here,  as  you  have  admit- 
ted the  agent's  subscription  to  the  policy,  and  that  be  was 


1  £la  17.  French,  11  N.  Hamp.  R.  856.  And  see  Morris  v.  Sumner, 
2  Wash.  (Cir.  Co.)  R.  208  ;  French  v.  Reed.  6  Binn.  (Penn.)  R  308. 

3  Story  on  Agency,  §  190,  citing  Ralston  v.  Burclay,  Mill.  (Louis.)  R.  653; 
and  lb.  583  ;  De.Forest  v.  Fulton  Ins.  Co.  1  Hall,  (N.  Y.)  R.  84. 
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authorized  to  subscribe  it,  you  are  bound  to  admit  that  he 
had  authority  to  sign  the  adjustment."  ' 

§  462.  An  insurance  broker  is  also  empowered  by  his  gen- 
eral authority  to  receive  payment  of  any  loss  which  may 
occur  on  a  policy  which  he  has  effected,  provided  the  instru- 
ment remain  in  his  hands  ;^  and  in  this,  as  in  other  cases, 
the  possession  by  the  broker  of  the  principal  authority  will  be 
held  to  give  him  all  those  medium  powers  which  are  requi- 
site in  order  to  enable  him  to  execute  the  same.  If,  there- 
fore, it  appear  .that  the  broker  has  been  in  the  habit  of  set- 
tling losses  for  his  principal,  which  the  latter  has  afterwards 
paid,  this  will  be  considered  sufficient  evidence  of  an  author- 
ity in  him  to  refer  a  dispute  concerning  any  such  loss  to 
arbitration.^  But  a  broker  has  no  general  right  to  pay  losses 
for  the  underwriter  by  whom  he  is  employed.* 

§  463.  His  duty  is  to  be  particular  in  ascertaining  whether 
the  underwriters  are  in  good  credit  at  the  time  of  effecting  the 
insurance;  otherwise  he  must  bear  the  loss  occasioned  by 
their  insolvency.  But  if  the  underwriters  are  in  good  credit 
at  the  time,  their  subsequent  insolvency  will  not  make  the 
agent  responsible.^     ' 

§  464.  When  an  insurance  broker  acts  under  a  commis- 
sion del  credere  from  the  assured,  he  becomes  immediately 
liable  to  his  employer,  upon  a  loss  happening,  for  the  amount 
of  the  loss  subscribed.  But  this  will  not  be  the  case  where 
he  does  not  guarantee  the  solvency  of  the  underwriters.     If 


^  Richardson  v.  Anderson,  1  Campb.  R.  note  (a) ;  and  see  Chesapeake 
Ins.  Co.  V.  Stark,  6  Cranch,  (U.  S.)  R.  268,  272. 

2  Shee  V.  Clarkson,  12  East,  R.  507,  511 ;  Todd  v.  Reid,  4  B.  &  Aid.  R. 
310. 

3  Goodson  V.  Brooke,  4  Camp.R.  163. 

4  Bell  V.  Auldjo,  4  Doug.  R.  48 ;   ScoU  v,  Irving,  1  B.  &  Adol.  R.  605. 

5  Story  on  Agency,  §  187,  191. 
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• 

a  policy  remain  in  his  hands,  upon  a  loss  happening,  he  is 
bound  to  use  due  diligence  to  obtain  payment  from  the  un- 
derwriters, and  will  be  liable  to  his  employer  for  omitting  it 
And  if  he  actually  pay  the  amount  to  the  assured,  relying 
upon  his  chance  of  collecting  it  from  the  underwriters,  he 
will  not  afterwards  be  allowed  to  recover  it  back,  upon  the 
ground  that  they  were  insolvent  at  the  time,^ 

§  465.  There  was  a  transaction  between  two  companies, 
in  which  the  two  companies  were  so  far  in  opposition  to 
each  other,  that  the  Eagle  Company  were  desirous  of  insur- 
ing a  particular  life  in  the  Economic,  and  the  Economic 
Company  were  desirous  to  obtain  information  with  respect 
to  that  life,  and  there  was  a  meeting  between  an  officer  of 
the  Economic,  with  an  officer  of  the  Eagle ;  and  a  commu- 
nication was  made  which  was  the  result  of  that  inquiry.  A 
bill  was  filed  by  the  insurers  on  the  life  against  the  assured, 
to  which  the  solicitor  of  the  assured  was  a  party  as  defend- 
ant, and  the  bill  stated  that  on  a  particular  day  an  agent  of 
the  company,  with  whom  the  assured  wished  to  effect  an 
insurance,  came  to  the  office  of  the  assured,  and  told  their 
agent  that  the  life  was  bad,  handing  to  such  agent  at  the 
same  time  an  unfavorable  medical  report  upon  the  life.  The 
defendant  (the  solicitor  of  the  insured)  was  present  at  this 
interview,  but  in  his  answer  to  the  bill  refused  to  state  what 
passed,  because  he  was  then  the  solicitor  and  attoraey,  and 
was  present  as  the*  solicitor  and  attorney,  of  the  assured,  and 
acquired  his  information,  touching  the  matters  which  he  re- 
fused to  answer,  solely  from  the  fact  of  his  being  present  at 
the  time,  in  the  capacity  of  solicitor  and  attorney,  and  pro- 
fessional and  confidential  adviser  of  the  assured.  It  was 
held  that  this  answer  was  insufficient.^ 


1  Edgar  v.  Bumstead,  1  Camp.  R  411,  n.;  Jameson  v.  Swainstone,  8  Oamp> 
R.  546,  D.;  Le  Fevre  v,  Lloyd,  5  Taunt.  R.  749. 
9  Desborough  v.  Rawlins,  3  ]^lne  &  Craig,  Ch.  R.  515.    This  ease  oaj 
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§  466.  Ay  a  manufaoturer,  contracts  with  B,  C,  and  D, 
who  are  partners,  occupying  the  property  of  B,  for  the  dry- 
ing of  his  wool  in  a  room  in  the  mill.  B,  C,  and  D  effect  an 
insurance  on  the  mill,  covering  wool  in  the  room.  D  re- 
tires from  the  partnership,  after  which  C  and  D  have  no 
interest  in  the  room.  B  and  C  effect  another  insurance,  also 
covering  goods  in  the  room.  A  dissolution  of  partnership 
takes  place  between  B  and  C,  which  is  not  communicated 
to  A.  C  afterwards  effects  a  similar  insurance  in  his  own 
name,  and  A's  wool  being  damaged  by  fire,  the  insurance 
office  pays  the  proceeds  of  the  damaged  wool  to  A,  and  the 
amount  of  loss  on  the  wool,  Xo  the  extent  of  the  sum  insured 
thereon,  to  C.  Similar  losses  had  been  paid  by  the  partner- 
ship  to  A,  under  the  former  policy.  It  was  held,  that;  as  it 
was  not  shown  that  B  had  authorized  the  effecting  of  the 
then  policy,  or  that  the  partnership  was  bound  to  insure,  an 
action  for  money  had  and  received  could  not  be  maintained 
by  A  against  B  and  C  jointly.^ 

§  467.  Thirdly.  An  agent  for  both  parties.  It  has  been 
asserted  of  a  broker  that  he  is  for  some  purposes  treated  as 
the  agent  of  both  parties,  though  primarily  he  is  deemed 
merely  the  agent  of  the  party  by  whom  he  was  first  em- 
ployed. When  the  bargain  is  definitively  settled,  as  to  its 
terms,  between  the  principals,  he  then  becomes  the  agent  of 
the  other  party ;  as  where  the  same  broker  is  the  agent  of 
the  assured  for  effecting  the  policy,  and  of  the  underwriter 
for  delivering  it  to  the  assured  and  receiving  the  premium.^ 
But  it  would  be  a  fraud  in  a  broker  to  act  for  both  parties, 
to  conceal  the  fact  of  his  agency  for  one,  from  the  other,  in  a 


be  referred  for  the  principles  upon  which  some  communications  are  held  to 
be  privileged  from  disclosure. 

^  Armitage  v.  Winterbottom,  1  Mann.  &  Grang.  R.  ISO. 

9  Acey  V.  Femie,  7  M.  &  Webb.  B.  151. 
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case  where  he  is  intrusted  by  both  with  a  discretion,  and 
where  his  judgment  is  relied  on,^ 

§  468.  Where,  by  the  conditions  annexed  to  the  policy,  it 
is  provided  that  "in  all  cases  the  assured  will  be  bound  by 
the  application,  for  the  purpose  of  taking  which  the  surveyor 
will  be  deemed  the  agent  of  the  applicant,  as  well  as  of  the 
company,"  the  surveyor  is  the  agent  of  the  applicant,  and 
the  applicant  will  be  affected  by  any  omission  of  such  agent 
in  describing  the  property  insured.^ 

§  469.  On  the  arrival  of  damaged  goods  from  a  foreign 
port,  the  underwriters  designated  an  auctioneer  to  sell  them, 
and  requested  the  assured  to  prepare  them  for  sale,  and  paid 
him  therefor.  The  assured  sent  the  goods  to  the  auctioneer, 
they  were  sold  as  for  account  of  the  underwriters,  and  the 
auctioneer  failed,  without  paying  over  the  proceeds  to  either 
party.  The  auctioneer,  the  Court  held,  was  the  joint  agent 
of  the  underwriters  and  the  assured,  and  the  former  were  not 
responsible  to  the  latter  for  the  loss  by  the  failure.^ 

§  470.  Although  the  by-laws  o/  an  insurance  company 
make  the  person  taking  a  survey  in  its  behalf  the  agent  of 
the  applicant^  still  he  is  the  agent  of  the  company  also,  and 
it  is  bound  by  his  acts.  He  is  in  the  employment  of  the 
company,  soliciting  risks,  ahd  making  contracts  for  the  com- 
pany with  every  body  who  might  wish  to  insure;  and  he 
also  makes  out  the  application,  and  prepares  the  necessary 
papers  to  effect  insurances,  and  hence  the  Court  were  of  opi- 
^nion  that  "it  would  be  little  less  than  legalized  robbery  to 


1  Story  on  Agency,  §  81,  and  authorities  by  him  cited. 
8  Sexton  V,  Montgomery  County  Mutual  Ins.  Co.  9  Barb.  (N.  Y.)  Sup.  Ct. 
B.  191. 

3  Jellinghaus  ».  New  York  Ins.  Co.  4  Sand.  (N.  Y.)  Sup.  Ct.  R.  18. 
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allow  these  insarance  companies '  to  escape  from  liability 
upon  the  merest  technicality  possible,  and  that,  too,  when 
created  by  its  own  by-laws."  ^ 


1  Masters  v.  Madison  Connly  Mutual  Ins.  Co.  11  Barb.  (K.  Y.)  Sup.  Ct.  B. 
634;  and  see  Sexton  v.  Montgomery  County  Mutual  Ins.  Co.  0  Ibid.  191. 
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FBOM  ELLI3  ON  THE  LAW  OF  FIRE  AND  LIFE  INSURANCE. 

No.  I. 

Average  Clause  in  Policy  of  Insurance  against  Fire. 

Provided  always  and  it  is  hereby  declared,  that  in  case  the  pro- 
perty insured  by  this  policy  in  all  the  buildings,  places,  or  limits 
above  mentioned,  shall  at  the  breaking  out  of  any  fire,  or  fires,  be 
collectively  of  greater  value  than  the  sum  insured  thereon,  the  said 
company  shall  pay  and  make  good  to  the  insured  such  a  proportion 
only  of  the  loss  or  damage  sustained  as  the  amount  insured  shall 
bear  to  the  whole  property  aforesaid  at  the  time  when  such  fire  or 
fires  shall  first  happen.  But  it  is  at  the  same  time  declared  that  if  the 
said  insured  shall,  at  the  time  of  any  fire,  be  insured  in  this  or  any 
other  ofiice,  on  any  specific  parcel  of  goods,  or  on  goods  in  any 
specified  building  or  buildings,  place  or  places,  included  in  the  terms 
of  this  insurance,  this  policy  shall  not  extend  to  cover  the  same, 
except  only  as  far  as  relates  to  any  excess  of  value  beyond  the 
amount  of  such  specified  insurance  or  insurances,  which  excess  is 
hereby  declared  to  be  under  the  protection  of  this  policy,  and  subject 
to  average  as  aforesaid. 


No.  II. 

Form  of  Policy  of  Insurance  against  Fire  by  the  Corporation  of  the 
Royal  Exchange  Assurance  of  Houses  and  Goods  from  Fire. 

This  present  instrument  or  policy  of  assurance,  witnesseth  that 
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whereas  A.  B.  hath  agreed  to  pay  into  the  treasury  of  the  Corpora- 
tion of  the  Eoyal  Exchange,  London,  for  the  assurance  of 
from  loss  or  damage  by  fire.  Enow  all  men  by  XheM  presents,  That 
the  capital  stock,  estate,  and  securities  of  the  said  corporation  shall 
be  subject  and  liable  to  pay,  make  good,  and  satisfy  unto  the  said 
assured,  his  heirs,  executors,  or  administrators,  apy  loss  or  damage 
which  shall  or  may  happen  by  fire  to  the  said  goods  and  afore- 

said, (except  such  goods  as  hemp,  flax,  tallow,  pitch,  tar,  turpentine, 
glass,  china,  and  earthenware,  writings,  books  of  accounts,  notes, 
bills,  bonds,  tallies,  ready  money,  jewels,  pictures,  gunpowder,  bay, 
straw,  and  corn  unthrashed,)  within  the  space  of  twelve  calendar 
months  from  the  day  of  the  date  of  this  instrument  or  policy  of  assur- 
ance, not  exceeding  the  sum  of  and  shall  so  continue,  remain, 
and  be  subject  and  liable  as  aforesaid,  from  year  to  year,  to  be  com- 
puted from  the  day  of  in  every  year,  for  so  long  time 
as  the  said  assured  shall  well  and  truly  pay  or  cause  to  be  paid,  the 
sum  of  into  the  treasury  of  the  said  corporation,  on  or  before 
the  day  of  which  shall  be  in  each  succeeding  year, 
and  the  said  corporation  shall  agree  thereto  by  accepting  and  receiv- 
ing the  same ;  which  said  loss  or  damage  shall  be  paid  in  money 
immediately  after  the  same  shall  be  settled  and  adjusted  ;  or  other- 
wise if  the  said  loss  or  damage  shall  not  be  adjusted,  settled,  and 
paid  within  sixty  days  after  notice  thereof  shall  be  given  to  the  said 
corporation  by  the  said  assured,  that  then  the  said  corporation,  their 
officers,  workmen,  or  assigns,  shall,  at  the  charge  of  the  said  corpora- 
tion, at  the  end  and  expiration  of  the  said  sixty  days,  provide  and 
supply  the  said  assured  with  the  like  quantity  of  goods  of  the  same 
sort  and  kind,  and  of  equal  value  and  goodness,  with  those  burnt  or 
damnified  by  fire.  Provided  always,  nevertheless,  and  it  is  hereby 
declared  to  be  the  true  intent  and  meaning  of  this  deed  or  policy, 
that  the  said  stock,  estate,  and  securities  of  the  said  corporation  shall 
not  be  subject  or  liable  to  pay  or  make  good  to  the  assured  any  loss 
or  damage  by  fire  which  shall  happen  by  any  invasion,  foreign  enemy, 
or  any  military  or  usurped  power  whatsoever.  Provided,  also,  that  this 
deed  or  policy  shall  not  take  place  or  be  binding  to  the  said  corpora- 
tion until  the  premium  for  one  year  is  paid,  or  in  case  the  said  assured 
shall  hereafter  make  any  other  assurance  upon  the  goods  aforesaid, 
unless  the  same  shall  be  allowed  of  and  specified  upon  the  Back  of 
this  policy.    Or  if  the  said  A.  B.  at  the  time  when  any  such  fire  shall 
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happen,  shall  be  in  the  possession  of,  or  let  to  any  person  who  shall 
use  or  exercis^ therein  the  trade  of  a  sugar-haker,  apothecary,  chem* 
ist,  colorman,  distiller,  bread  or  biscuit-baker,  ship  or  tallow-chandler, 
stable-keeper,  innholder,  or  maltster,  or  shall  be  made  use  of  for  the 
stowing  or  keeping  of  hemp,  flax,  tallow,  pitch,  tar,  or  turpentine  ; 
but  that  in  all  or  any  of  the  said  cases  these  presents  and  every 
clause,  article,  and  thing  herein  contained  shall  cease,  determine, 
and  be  utterly  void,  and  of  none  effect,  or  otherwise  shall  remain  in 
full  force  and  virtue.  In  witness  whereof,  the  said  corporation  have 
caused  their  common  seal  to  be  hereunto  affixed  the  day 

of  in  the  year  of  the  reign  of  our  sovereign  lord 

by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  King,  Defender  of  the  Faith,  &c.,  and  in  the  year 
of  our  Lord  one  thousand  eight  hundred 

N.  B.  This  Policy  to  be  of  no  force  if  assigned,  unless  such 
assignment  be  allowed  by  any  entry  thereof  in  the  books  of  the 
company. 


No.  ra. 

Form  of  Policy  of  an  Insurance  against  Fire  hy  the  Protector  Fire 

Insurance  Company, 

Whbrbas  ha         paid  the  sum  of  to  the  directors 

of  the  *^  Protector  Fire  Insurance  Company ,''  and  ha  also  agreed 
to  pay  the  sum  of  yearly  on  the  day  of 

during  the  continuance  of  this  policy,  for  insuring  from  loss  or  damage 
by  fire  the  property  hereby  described,  not  exceeding  the  sum  specified 
on  each  article,  namely : 


Now  be  it  hereby  known,  that  we,  whose  hands  and  seals  are 
hereunto  subscribed  and  affixed,  being  three  of  the  said  directors, 
do  covenant  and  agree  with  the  said  that  from  the  day 

of  182    to  and  inclusive  of  the  whole  of  the  day 

of  163    and  so  long  as  the  said  insured  shall  pay,  or  cause 

A* 
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to  be  paid,  the  sum  of  at  the  time  above-mentioned,  and  the 

directors  for  the  time  being  shall  accept  the  same,  the  gock  and  funds 
of  the  said  company  shall  be  subject  and  liable  to  pay  or  make  good, 
and  shall  to  the  extent  only  bf  the  said  stock  or  funds  pay  or  make 
good  to  the  said  insured,  executors,  administrators  or  assigns, 

all  such  loss  or  damage  as  shall  happen  by  fire,  (except  lessor 
damage  by  fire  happening  by  any  invasion,  foreign  enemy,  civil 
commotion  or  riot,  or  any  military  or  usurped  power  whatever,)  to 
the  property  above-mentioned,  amounting  in  the  whole  to  no  more 
than  the  sum  of  according  to  the  conditions  indorsed  on  this 

policy. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals 
this  day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  twenty 

Signed,  sealed,  and  delivered 
in  the  presence  of  G,  H*  A.  B. 

CD. 
Examined,  I.  K.  E.  F. 

Entered,  L.  M. 

Conditions  indorsed  on  which  this  Company  make  insurances  from 

Loss  or  Damage  hy  Fire* 

I.  Every  person  desirous  of  effecting  an  insurance  must  state  bis 
name,  place  of  abode,  and  occupation  ;  he  must  describe  the  con- 
struction of  the  buildings  to  be  insured,  where  situate,  and  in  whose 
occupation  ;^  of  what  materials  the  same  are  respectively  composed, 
and  whether  occupied  as  dwelling-houses  or  otherwise ;  also  the 
nature  of  the  goods,  or  other  property,  on  which  such  insurance  may 
be  proposed,  and  the  constructions  of  the  buildings  containing  such 
property. 

II.  Every  insurance  attended  with  particular  circumstances  of  risk, 
arising  from  the  situation  or  construction  of  the  premises,  or  the 
nature  of  the  trade  carried  on,  or  the  goods  therein,  is  to  be  specially 
mentioned  in  the  order  given  for  the  policy,  so  that  the  risk  may  be 
fairly  understood  ;  if  not  so  expressed,  or  if  any  misrepresentation 
be  given,  so  that  the  insurance  be  effected  upon  a  lower  premium 
than  ought  to  be  paid ;  or  if  buildings  or  goods  be  described  in  the 
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policy  otherwise  than  they  really  are  ;  or  if,  after  an  insurance  shall 
have  heen  efTected,  the  risk  shall  he  increased  hy  the  erection  or 
alteration  of  any  stove ;  the  carrying  on  any  hazardous  trade,  opera* 
tion,  or  process;  the  deposit  of  any  hazardous  goods  or  hazardous 
communication  ;  the  insured  will  not,  except  under  the  consent  of  the 
directors,  and  on  the  terms  they  may  impose,  be  entitled  to  any  bene* 
fit  under  his  policy. 

III.  No  insurance  proposed  to  this  company  is  to  be  considered  in 
force  until  the  premium  or  duty,  or  a  deposit  on  account  thereof,  be 
actually  paid.  No  receipts  are  to  be  taken  for  any  premiums  of 
insurance,  or  deposits,  except  such  as  are  printed  and  issued  from  the 
office,  and  witnessed  by  one  of  the  clerks  or  agents  of  the  oflice. 

IV.  The  interest  of  any  deceased  person  in  tmy  policy  of  this 
company  may  be  continued  to  the  executor  or  administrator  respect- 
ively, or  to  the  person  otherwise  entitled  to  the  property  insured,  pro- 
vided the  person  so  entitled  shall  procure  his  or  her  interest  to  be 
indorsed  on  the  policy  at  the  office  of  the  company ;  and  if  goods 
insured  be  removed  to  any  other  situation  than  where  the  same  were 
deposited  at  the  time  of  effecting  the  insurance,  such  removal  must 
be  allowed  by  indorsement  on  the  policy. 

V.  Where  loss  of  rent  is  intended  to  be  covered  by  the  sum  insured, 
the  amount  must  be  specified  on  the  policy. 

VI.  Persons  insuring  property  at  this  office  must  give  notice  of  any 
other  insurance  made  elsewhere  on  the  same  property  on  their  behalf, 
and  cause  a  minute  or  memorandum  of  such  other  insurance  to  be 
indorsed  on  their  policies  ;  in  which  case  this  company  shall  only  be 
liable  to  the  payment  of  a  ratable  proportion  of  any  loss  or  damage 
which  may  be  sustained ;  and  unless  such  notice  be  given,  the  insured 
will  not  be  entitled  to  any  benefit  under  this  policy. 

VII.  All  persons  insured  by  this  company,  sustaining  any  loss  or 
damage  by  fire,  are  forthwith  to  give  notice  to  the  company  at  their 
head  office  in  London,  and,  as  soon  as  possible,  to  deliver  in  as  par- 
ticular an  account  of  their  loss  or  damage  as  the  nature  of  the  case 
will  admit,  and  make  proof  of  the  same  by  affidavit  or  affirmation 
before  a  justice  of  the  peace,  and  produce  such  other  evidence  as  the 
directors  of  this  company  may  reasonably  require  ;  and  until  such 
affidavit  or  affirmation,  account,  and  evidence  are  p""^"""^  the 
amount  of  such  loss,  or  any  part  thereof,  shall  no' 
recoverable ;  and  if  there  appear  fraud  in  the  claf 
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loss,  or  false  swearing  or  affirming  in  support  thereof,  the  claimaDt 
shall  forfeit  all  benefit  under  such  policy,  except  such  as  the  direct- 
ors may  think  fit  to  allow. 

VIII.  Persons  insured  by  this  company,  and  who  may  suffer  loss, 
will  receive  their  indemnity  without  deduction  or  discount;  bat 
in  every  loss  the  company  will  reserve  to  itself  the  right  of  reinstate- 
ment within  a  reasonable  time,  in  preference  to  the  payment  of  claims, 
if  it  shall  judge  that  course  to  be  most  expedient. 

IX.  It  is  a  principle  of  the  company,  that  no  individual  proprietor 
is  to  be  in  any  case  Uable  to  contribute  to  the  stock  and  funds  of  the 
company  more  than  his  or  her  unpaid  part  of  the  capital  of  the  com- 
pany ;  and  af^er  a  proprietor  has  transferred  any  share  with  the 
approval  of  the  directors,  the  transferee,  and  not  the  former  propri- 
etor, is  to  be  answerable  for  the  unpaid  capital  on  that  share. 

X.  If  any  difference  shall  arise  with  respect  to  the  amount  of  any 
claim  for  loss  or  damage  by  fire,  and  no  fraud  suspectpd,  such  differ- 
ence shall,  according  to  the  provisions  of  the  deed  of  settlement  for 
the  purpose,  be  submitted  to  arbitrators  indifferently  chosen,  vbose 
award  shall  be  conclusive. 


No.  IV, 

Indorsement  of  Policy  of  Insurance  against  Fire  on  Removal  of 

Property^ 

The  property  insured  by  this  policy  (or  such  of  the  property  as  is 
insured)  having  been  removed  to  the  insured's  dwelling-house,  brick, 
timber,  and  tiled,  situate  in  in  the  county  of  the  same 

shall  remain  insured  in  such  house,  and  not  as  heretofore. 

The  same  sums  insured,  and  premiums  as  before. 

Entered  in  the  office  books  this  day  of 
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No.  V. 
Tirarufer  of  Policy  on  Conveyance  of  Interest  by  Pvrchase  or  Gift, 

I,  A.  B.9  do  hereby  assign  all  my  right  and  interest  in  this  policy 
to  C.  D.  of  in  the  county  of 

Witness  my  hand  this  day  of 

Signed  in  the  presence  of  and  entered  in  the  office  books 

this  day. 


No.  VI. 
Memorandum  to  he  indorsed  on  a  Policy  in  case  of  an  Addition. 

Memorandum.  It  is  hereby  declared,  that  there  is  a  stove  erected 
in  one  of  the  sheds  adjoining  the  herein  described  ;  the 

same  is  hereby  allowed  without  prejudice  to  this  insurance. 

Entered  day  of 


No.  VII. 

Form  of  a  Policy  of  Insurance  upon  a  Life  for  the  Life  of  the  In- 
sured,  hy  the  Society  for  Equitable  Assurances  upon  Lives. 

This  present  instrument  or  policy  of  insurance  witnesseth,  that 
whereas  A.  B.  of  in  the  county  of  hath  entered  into 

and  become  a  member  of  the  Society  for  Equitable  Assurances  on 
Lives  and  Survivorships,  according  to  a  certain  deed  of  settlement 
bearing  date  the  seventh  day  of  September,  which  was  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and  sixty-two,  and  enrolled 
in  hb  Majesty^s  Court  of  Eing^s  Bench  at  Westminster,  and  whereas 
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the  said  society,  relying  upon  the  truth  of  a  certain  declaration  dated 
this  day  of  made  and  signed  by  the  said  A.  B.  touching 

the  age,  state  of  health,  and  other  circumstances  attending  the  said 
A.  B.  have  assured  to  the  said  A.  B.  the  sum  of  pounds,  to  be 

paid  to  his  executors,  administrators,  or  assigns,  after  the  decease  of 
the  said  A.  B.,  whensoever  the  same  shall  happen,  provided  the  said 
assured  does  not  exceed  the  age  of  years  on  this  day 

of  and  has  had  the  small  pox,  and  is  not  afflicted  with  any 

disorder  which  tends  to  the  shortening  of  life,  (as  in  the  said  declara- 
tion is  more  fully  set  forth,)  at  and  under  the  annual  sum  or  pre- 
mium of 

And  whereas  the  said  assured  hath  executed  the  covenants  usually 
entered  into  by  members  of  the  said  society,  and  hath  paid  such  pre- 
mium for  one  whole  year,  commencing  from  the  date  of  these  pre- 
sents :  now  we,  whose  names  are  hereunto  subscribed  and  seals 
affixed,  being  two  of  the  trustees  of  the  said  society,  do  for  ourselves 
and  our  assigns,  trustees  of  the  said  society,  covenant,  promise,  and 
agree  to  and  with  the  said  assured,  and  the  executors,  administrators, 
and  assigns  of  the  said  assured,  that  if  the  said  assured,  or  the  assigns 
of  the  said  assured,  shall  yearly  and  every  year,  during  the  term  of 
this  assurance,  continue  to  pay  to  the  trustees  of  the  said  society,  or 
to  any  two  or  more  of  them,  the  annual  sum  or  premium  aforesaid 
on  or  before  the  day  of  in  every  year,  and  shall  observe, 

perform,  and  fulfil  and  kepp  all  and  singular  the  covenants,  articles, 
clauses,  provisos,  conditions,  and  agreements,  which  on  the  part 
and  behalf  of  the  said  assured  are  and  ought  to  be  observed,  per- 
formed, fulfilled,  and  kept,  according  to  the  true  intent  and  meaning 
of  the  said  deed  of  settlement ;  we,  or  our  assigns,  trustees  of  the 
said  society  for  the  time  being,  will  or  shall,  within  six  calendar 
months  af\er  satisfactory  proof  shall  have  been  made  of  the  death  of 
the  said  assured,  well  and  truly  pay,  or  cause  to  be  paid,  out  of  the 
stock  or  fund  of  the  said  society,  unto  the  executors,  administrators, 
or  assigns  of  the  said  assured,  the  full  sum  so  hereby  assured :  pro- 
vided always,  and  it  is  hereby  declared  to  be  the  true  intent  and 
meaning  of  this  policy  of  assurance,  and  the  same  is  accepted  by 
the  said  assured  upon  these  express  conditions,  that  in  case  the  said 
assured  shall  jdie  upon  the  seas,  or  shall  go  beyond  the  limits  of 
Europe,  unless  license  be  obtained  from  the  court  of  directors,  or 
shall  die  by  his  own  hands  or  by  the  hands  of  justice,  or  if  the  age 
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of  the  assured  does  exceed         years  ;  or  if  the  said  assured  be  now 
afRicted  with  any  disorder  which  tends  to  the  shortening  of  life,  or  if 
the  above-mentioned  declaration  contains  any  untrue  averment,  this 
policy  shall  be  void. 
In  witness,  &c. 


No.  VIII. 

Policy  of  Insurance  on  the  Life  of  a  Third  Person^  hy  the  Crown 

Life  Insurance  Office. 

Whebeas  the  person  assured  by  this  policy,  is  desirous  and 

has  proposed  to  effect  an  assurance  with  the  Crown  Life  Assurance 
Company,  in  the  sum  of  upon  the  life  of  for 

the  whole  continuance  thereof,  and  has  caused  to  be  delivered  into 
the  office  of  the  said  company  a  declaration  or  statement  in  writing, 
bearing  date  the  day  of  signed  by  whereby  it 

was  declared,  amongst  other  things,  that  the  age  of  the  said  did 

not  exceed  years,  that  he  had  had  the  small  pox,  that  he 

had  had  the  cow  pox,  that  he  had  not  had  the  gout,  and  that  he  was 
not  affected  with  fits,  convulsions,  asthma,  insanity,  or  spitting  of 
blood,  or  any  disorder  which  tended  to  the  shortening  of  life,  and 
whereby  the  said  assured  agreed  that  such  declaration  or  statement 
should  be  the  basis  of  the  contract  between  himself  and  the  said  com- 
pany.  And  whereas  the  said  assured  has  paid  to  the  directors  of  the 
said  company  the  sum  of  as  the  premium  or  consideration  for 

the  assurance  of  the  said  sum  of  until  the  day  of 

inclusive  ;  and  has  also  paid  the  further  sum  of  as  the  full 

premium  or  consideration  for  the  assurance  of  the  said  sum  of 
for  one  whole  year,  commencing  the  day  of  and  termi 

nating  on  the  day  of  inclusive,  the  receipt  whereof  is 

hereby  acknowledged. 

Now,  therefore,  this  policy  witnesseth,  that  we  three  directors  of 
the  said  company,  whose  names  are  hereunto  subscribed,  do  hereby 
agree,  that  in  case  the  said  shall  die  at  any  time  previous  to 

the  said  day  of  or  within  the  term  of  one  year  con 
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mencing  on  the  day  of  and  terminating  on  the 

day  of  both  inclusive ;  or  if  the  said  assured,  or  his  assigns, 

shall  in  the  event  of  the  said  living  beyond  the  said  term  of 

one  year,  pay  or  cause  to  be  paid  to  the  said  company  during  his  life, 
the  like  annual  premium  of  on  or  before  the        day  of 

in  the  year  and  on  or  before  the  same  day  in  every  subsequent 

year,  the  funds  and  property  of  the  said  company  applicable  by  the 
deed  or  deeds  of  settlement  of  the  said  company  to  the  payment  of 
moneys  assured  by  life  policies,  shall,  according  to  the  provisions  of 
such  deed  or  deeds,  be  subject  and  liable  to  pay  and  satisfy  to  the 
said  assured,  his  executors,  administrators,  or  assigns,  within  three 
calendar  months  next  aAer  proof  shall  have  been  given  to  the  satis^ 
faction  of  the  directors  of  the  said  company,  of  the  death  of  the 
said  the  full  sum  of  of  lawful  money,  together  with 

such  further  security,  if  any,  as  shall  have  been  assigned  to  or  in 
respect  of  this  policy,  pursuant  to  the  rules  and  regulations  for  the 
time  being  of  the  said  company,  as  or  by  way  of  bonus  or  additioD 
to  the  sum  hereby  assured. 

Provided,  nevertheless,  that  in  case  any  untrue  allegation  be  con- 
tained in  the  declaration  or  statement  so  as  aforesaid  delivered  into 
the  office  of  the  said  company  on  behalf  of  the  said  assured,  or  if  it 
should  be  proved  that  the  referees  have  knowingly  given  false  testi- 
monials, then  this  policy  of  assurance  shall  be  void.  Provided,  also, 
that  thb  policy  and  the  assurance  hereby  effected  are  and  shall  be 
subject  and  liable  to  the  several  conditions,  restrictions,  and  stipula- 
tions hereupon  indorsed,  so  far  as  the  same  are  or  shall  be  applicable, 
in  the  same  manner  as  if  the  same  respectively  were  here  repeated 
and  incorporated  in  the  policy.  Provided  always,  nevertheless,  that 
the  subscribed  capital  stock  and  other  the  funds  and  property  of  the 
said  company,  by  the  deed  or  deeds  of  settlement  applicable  to  the 
payment  of  moneys  assured  by  life  policies,  shall,  subject  to  all  prior 
claims  and  demands,  alone  be  liable  to  answer  and  make  good  all 
claims  and  demands  in  respect  of  this  policy,  and  that  no  director  or 
other  proprietor  of  the  said  company,  his  executors  or  administrators, 
shall  by  reason  of  this  or  any  other  policy,  or  of  the  whole  of  the 
policies  taken  together,  which  any  director  has  signed  or  may  sign, 
be  in  anywise  individually  subject  or  liable  to  any  claims  or  demands 
beyond  the  amount  of  the  unpaid  part  of  his  share  or  shares  in  the 
said  subscribed  capital  stock,  and  that  no  other  person  shall  on  any 
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account  whatsoever  be  in  anywise  subject  or  liable  to  any  claims  or 
demands  in  respect  to  this  policy. 

In  witness  whereof,  we,  three  of  the  directors  of  the  said  com- 
pany, have  hereunto  set  our  hands  this  -  day  of  in  the 
year  of  our  Lord 

A.  B. 
Examined,  G.  H.  C.  D. 

E.  F. 
Entered,  I.  K. 

Conditions  indorsed  in  cases  of  Ordinary  Risks. 

Polici€9  will  not  be  considered  to  be  in  force  beyond  thirty  days 
after  the  expiration  of  the  year,  unless  the  premium  then  due  shall 
have  been  paid  to  the  company ;  but  should  proof  be  given  to  the 
satisfaction  of  the  directors,  that  the  party  or  parties  whose  life  or 
lives  hath  or  have  been  assured  continue  in  good  health,  the  policies 
may  be  revived  at  any  period  within  six  months,  on  the  payment  of 
a  fine,  to  be  fixed  by  the  board  of  directors,  not  exceeding  ten  shillings 
per  cent,  on  the  sum  assured  ;  or  at  any  period  within  thirteen  months, 
on  the  payment  of  such  fine  as  a  board  of  directors  may  think 
reasonable. 

Policies  will  become  void  if  the  parties  whose  lives  have  been 
assured  shall  go  beyond  the  limits  of  Europe,  or  shall  die  on  the 
high  seas,  (except  in  passing  from  one  part  of  the  United  Kingdom 
of  Great  Britain  to  another,  and  to  and  from  the  Islands  of  Guernsey, 
Jersey,  Aldemey,  Sark,  and  Man,  and  also  in  time  of  peace  in  king^s 
ships,  and  in  steam  or  other  packet  or  passage  vessels  to  or  from 
British  ports,  and  any  foreign  ports  between  the  Elbe  and  Brest,  both 
inclusive,)  or,  being  or  becoming  military  or  naval  men,  shall  be 
called  into  actual  service,  unless  in  each  case  the  parties  shall  avail 
themselves  of  the  scale  of  premiums  allotted  to  the  specific  risk  by 
the  company. 

Assurances  made  by  persons  on  their  own  lives  will  become  void 
if  they  die  by  duelling,  by  their  own  hands,  or  by  the  hands  of  jus- 
tice. But  the  directors  in  their  discretion  may  make  such  allowance 
in  respect  of  the  policies  of  the  deceased  as  they  may  deem  just  and 
reasonable. 

Policies  may  be  assigned  by  a  separate  deed,  of  which  forms  may 
be  had  at  the  ofiice.  * 

B 
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If  any  person  should  become  desirous  of  discontinuing  an  insurance 
ejected  at  this  office  for  the  whole  term  of  life,  the  company  will 
purchase  the  interest  in  such  policy  at  a  fair  price* 

All  claimants  upon  the  decease  of  any  person  whose  life  shall  have 
been  assured  by  the  company,  must,  if  required^  make  proof  thereof, 
and  give  such  further  information  respecting  the  same  as  the  directors 
may  think  reasonable. 

Reasonable  proof  will  also  be  required  of  the  time  of  birth,  unless 
that  fact  shall  have  been  previously  established,  in  which  case  the 
same  will  be  admitted  by  indorsement  on  the  policy. 

The  time  for  payment  of  claims  accruing  by  death  is  within  three 
calendar  months  after  the  proof  of  the  death  of  the  party^r  parties 
upon  whose  life  or  lives  the  assurance  has  been  effected. 


No.  IX. 

m 

Heads  of  Indenture  of  Assignment  of  a  Policy  of  Insurance  on  Life 

as  a  Security  for  a  Debt. 

This  indenture  made  the  day  of  between  A.  B.  of 

the  one  part,  and  C.  D.  of  the  other  part,  (recites  the  policy,) 
and  that  A.  B.  had  requested  C.  D.  to  lend  and  advance  the  sum 
of  witnesseth,  that  in  consideration  of 

A.  B.  hath  granted,  bargained,  sold,  assigned,  &c.  and  by  these 
presents  doth,  &c.  all  that  instrument  or  policy  of  insurance,  <&c. 
and  all  sum  or  sums  of  money  due,  owing,  or  recoverable  by  virtue 
of  the  said  policy,  and  the  full  benefit  and  advantage  of  the  same, 
and  of  all  profits  or  bonuses,  &c.  to  have,  hold,  &c.  unto  the  said 
C.  D.  &c. 

Provided,  that  if  the  said  A.  B.  pay,  &c.  unto  the  said  C.  D.  on  or 
before  the  day  hereinafter  mentioned,  the  said  sum  of  and 

all  and  every  sum  which  shall  be  then  due  and  owing,  together  with 
interest  for  the  same,  without  deduction,  then  the  said  C.  D.  &c.  will, 
at  the  request  of  the  said  A«  B.^  re-assign  the  said  policy  free  from 
incumbrances. 


' 
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Provided,  that  if  default  be  made  in  payment  of  such  sum  of 
for  the  space  of  next  after  the  day  for  payment  of 

the  same,  it  shall  be  lawful  for  C.  D.  without  consent  of  A.  B.  to  sell 
the  said  policy  by  public  auction  or  private  contract  unto  any  per- 
son, d&c.  who  shall  be  willing  to  become  the  purchaser,  &c.  thereof, 
for  the  best  price,  &c.  and  on  payment  to  assign  the  said  policy  as 
such  purchaser,  &c.  shall  direct  or  appoint,  and  to  make  effectual 
receipts  for  the  same,  and  to  exonerate  the  purchaser,  &c.  from 
liability  to  inquire  into  the  necessity  of  the  sale,  and  from  all  respon- 
sibility as  to  the  application  of  the  produce,  and  out  of  the  moneys, 
&c.  to  satisfy  any  premiums  paid  by.  C.  D.  <&c.  for  the  purpose  of 
keeping  on  foot  the  said  policy,  and  all  costs,  6sc.  relating  to  the 
recovery  of  the  money  due  or  to  become  due  on  the  said  policy,  or 
the  said  suriT  of  and  to  apply  the  residue  towards  payment 

of  the  said  sum  of  and  of  all  other  sums  which  may  be  due 

and  owing  at  the  time  of  such  sale,  and  interest  thereof,  and  in  case 
of  a  surplus  to  pay  the  same  to  A.  B. 

A.  B.  constitutes  C.  D.  his  attorney,  and  to  give  receipts  or  prose- 
cute actions  or  suits  for  recovering  payment,  and  ratifies  all  acts  of 
CD. 

Covenant  by  A.  B.  to  pay  the  said  sum  of        on  or  before 
together  with  interest  and  all  costs. 

That  A.  B.  hath  done  no  act  to  incumber  or  vacate  said  policy, 
hath  power  to  assign,  will  not  revoke  any  power  or  authority,  cove- 
nant for  further  assurance  of  the  said  policy,  and  that  A.  B..  will,  dur- 
ing the  continuance  of  this  security,  pay  said  premiums  payable  in 
respect  of  such  policy,  and  within  thirty  days  after  the  same  become 
due  will  produce  to  C.  D.  receipts  for  the  same,  and  will  truly  observe 
the  terms  and  conditions  of  the  said  policy. 

If  A.  B.  shall  refuse  or  neglect  to  pay  the  premiums  in  respect  of 
the  said  policy,  or  to  do  any  thing  necessary  for  keeping  on  foot  the 
same,  it  shall  be  lawful  for  C.  D.  &c.  to  pay  said  premiums,  and  such 
other  sums,  6sc.  and  such  premiums  and  sums  shall  stand  charged 
upon  the  said  policy,  and  may  be  retained  out  of  the  moneys  to  be 
recovered  thereon. 

That  A.  B.  will  not  depart  out  of  England  without  giving  a  month's 
notice  to  C.  D.  of  A.  B.'s  intention,  in  order  that  C.  D.  may  be  enabled 
to  make  known  the  same  at  the  office  of  the  said  society,  and  pay 
additional  premium  if  necessary. 
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That  A.  B.  during  the  continuance  of  such  security  will  not  go 
beyond  the  limits  of  Europe  without  the  consent  of  C.  D.,  or  pennit 
or  do  any  thing  whereby  such  policy  may  be  avoided. 
.  That  A.  B.  will  not  without  consent  of  C.  D.,  or  the  order,  judgment 
or  decree  of  some  Court  of  Law  or  Equity,  release  or  discharge  any 
part  of  the  said  sums. 
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No.  XI. 

Bond  from  A,  B.  to  C.  B,  for  securing  an  Annuity  for  the  Life  of 
A.  B. ;  also  to  he  secured  hy  a  Warrant  of  Attorney  and  Deed 
of  Grant, 

Know  all  men  by  these  presents,  That  I,  A.  B.  (the  obligor,)  of 
&c.  am  held  and  finnly  bound  to  C.  D.  (the  obligee)  of  dx:. 
in  the  sum  of  J^1600  of  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  C.  D.  or  his  certain  attorney, 
executors,  administrators,  or  assigns  ;  for  which  payment  to 
be  well  and  faithfully  made  I  bind  myself,  my  heirs,  execu- 
tors, and  administrators,  and  every  of  them,  firmly  by  these 
presents  sealed  with  my  seal.    Dated  this,  &c. 

Whereas  the  above-bounden  A.  B.  hath  agreed  with  the  above- 
named  C.  D.  for  the  sale  to  him  the  said  C.  D.  of  one  annuity  or 
yearly  sum  of  e^lOO,  to  be  paid  to  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  during  the  life  of  the  said  A.'  B.,  and  to  be 
secured  as  well  by  the  Bond  of  the  said  A.  B.  as  also  by  a  Deed  of 
Grant  and  Warrant  of  Attorney,  at  or  for  the  price  or  sum  of  o^800 ; 
and  upon  the  treaty  for  the  said  sale  it  was  agreed  by  the  said  A.  B. 
and  C.  D.  that  the  costs  and  expenses  of  preparing  and  perfecting 
the  said  several  securities  for  the  said  annuity,  and  for  enrolling  a 
memorial  thereof,  should  be  paid  and  borne  by  the  said  A.  B.  And 
whereas  the  said  C.  D.  hath  on  the  day  of  the  date  of  the  above 
written  bond  or  obligation,  with  his  own  proper  hands,  duly  paid  the 
sum  of  <£800  in  good  and  valid  notes  of  the  Governor  and  Company 
of  the  Bank  of  England,  commonly  called  Bank  Notes,  and  expressed 
to  be  payable  respectively  to  the  bearer  thereof  on  demand,  unto  the 
said  A.  B.  in  full  for  the  purchase  of  the  said  annuity  or  yearly  sum 
of  J^IOO,  which  he  the  said  A.  B.  doth  hereby  admit  and  acknow- 
ledge. Now  THE  Condition  of  the  above-written  bond  or  obligation 
is  such,  that  if  the  said  A.  B.,  his  heirs,  executors,  or  administrators, 
or  some  or  one  of  them,  do  and  shall  well  and  truly  pay  or  cause  to 
be  paid  unto  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
during  the  natural  life  of  him  the  said  A.  B.,  one  annuity  or  yearly 
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« 

sum  of  ;^100  of  lawful  money  current  in  Great  Britain^  by  four 
even  and  equal  quarterly  payments  on  the  day  of  , 

the  day  of  ,  the  day  of  ,  and  the 

day  of  ,  in  every  year,  without  any  deduction  or  abatement 

whatsoever,  and  do  and  shall  make,  the  first  payment  of  the  said 
annuity  or  yearly  sum  of  £100  on  the  day  of  next 

ensuing  the  day  of  the  date  of  the  above-written  bond  or  obligation, 
if  he  the  said  A.  B.  shall  then  be  living ;  and  if  the  said  A.  B.  shall 
depart  this  life  before  the  said  day  of  next,  or  shall 

survive  the  same  day  of  and  shall  aAerwards  depart 

this  life  on  any  other  day  than  any  one  of  the  said  quarterly  days  of 
payment,  then  do  and  shall  pay  a  proportionate  part  of  the  said 
annuity  or  yearly  sum  of  «£100  to  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  immediately  after  the  decease  of  the  said 
A.  B.,  for  the  time  which  he  the  said  A.  B.  shall  have  lived  of  the  said 
current  quarter  of  a  year.  Then  the  above-written  bond  or  obligation 
to  be  void  and  of  no  effect,  or  else  to  be  and  remain  in  full  force  and 
virtue. 
Signed,  sealed,  6sc. 


No.  XU. 

Grant  of  an  Annuity  secured  upon  Freehold  Property  during  the 

Life  of  the  Grantor. 

This  Indentube  made,  dec.  between  A.  B.  (the  grantor)  of,  &c. 
of  the  first  part,  C.  D.  (the  grantee)  of,  &c.  of  the  second  part,  and 
J.  R.  the  trustee  of,  6sc.  of  the  third  part.  Whereas  under  or  by 
virtue  of  certain  indentures  of  lease  and  release  bearing  date  respect- 
ively on  or  about  the  and  days  of  1806,  the 
release  being  made  or  expressed  to  be  made  between,  &c.  being  the 
settlement  executed  previously  to  the  marriage  then  intended  to  be 
and  shortly  afterwards  duly  solemnized  between  the  said  A.  B.  and 
Harriet  D.,  afterwards  called  H.  B.,  his  wife,  (and  since  dead,)  the 
messuages,  &c.  hereinafter  particularly  mentioned,  with  their  appur- 
tenances, were  conveyed  and  limited  after  the  determination  of  cer- 
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tain  uses  and  estates  in  the  said  indenture  of  release  mentioned,  which 
have  all  since  determined,  or  become  incapable  of  taking  effect,  to 
the  use  of  the  said  A.  B.  and  his  assigns,  during  the  term  of  his 
natural  life,  with  divers  remainders  over.  And  whbeeas  the  said 
A.  B.  hath  contracted  and  agreed  with  the  said  C.  D.  for  the  absolute 
sale  to  him  the  said  C.  D.  of  one  annuity  or  clear  yearly  sum  of 
i£100,  to  be  paid  to  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  during  the  life  of  the  said  A.  B.,  and  to  be  secured  in  manner 
hereinafter  mentioned,  at  or  for  the  price  or  sum  of  ^800,  and  upon 
the  treaty  for  the  said  sale  it  was  agreed,  that  the  costs  of  preparing 
and  perfecting  the  securities  for  the  said  annuity,  and  for  enrolling  a 
memorial  thereof,  should  be  borne  and  paid  by  the  said  A.  B.  AlNd 
WHEREAS  in  pursuance  and  performance  of  the  said  agreement  on 
the  part  of  the  said  G.  D.  he  the  said  C.  D.  hath  this  day  with  his 
own  proper  hands  duly  paid  the  said  sum  of  £800  in  good  and  valid 
notes  of  the  Governor  and  Company  of  the  Bank  of  England,  com- 
monly called  Bank  Notes,  and  expressed  to  be  payable  respectively 
to  the  bearer  thereof  on  demand,  unto  the  said  A.  B.  And  wherejis 
in  pursuance  and  part  performance  of  the  said  agreement  on  the 
part  of  the  said  A.  B.  it  is  intended  that  the  said  A.  B.  shall  immedi- 
ately after  the  sealing  and  delivery  of  these  presents,  execute  a  cer- 
tain bond  or  obligation  in  writing  in  the  penal  sum  of  e^l600  already 
prepared  and  engrossed,  and  bearing  or  intended  to  bear  even  date 
with  these  presents,  with  a  condition  thereunder  written  for  making 
void  the  same  on  payment  of  the  said  annuity  or  clear  yearly  sum  of 
J^IOO,  as  therein  and  hereinafter  mentioned,  and  shall  likewise  exe- 
cute a  certain  warrant  of  attorney,  already  prepared  and  engrossed, 
and  bearing  or  intended  to  bear  even  date  with  these  presents,  thereby 
authorizing  certain  attorneys  of  his  Majesty's  Court  of  King^s  Bench 
at  Westminster  to  confess  judgment  against  him  the  said  A.  B.  in  an 
action  of  debt  on  the  said  bond  for  the  sum  of  e^l600,  besides  costs 
of  suit ;  and  it  is  intended  that  judgment  shall  and  may  be  forthwith 
entered  up  thereupon  accordingly.  Now  this  Indenture  witnesseth, 
that  in  pursuance  and  further  performance  of  the  said  recited  agree- 
ment, and  for  and  in  consideration  of  the  sum  of  ^£800  of  lawful 
money  of  Great  Britain,  that  is  to  say  in  Bank  Notes  as  aforesaid,  to 
the  said  A.  B.  in  hand  well  and  truly  paid  by  the  said  C.  D.  at  or 
immediately  before  the  sealing  and  delivery,  of  these  presents,  the 
receipt  of  which  said  sum  of  ^800,  and  that  the  same  is  in  full  for 


APPBin>IX«  XXI 

the  purchase  of  the  said  annuity,  he  the  said  A.  B.  doth  hereby  admit 
and  acknowledge,  and  of  and  from  the  same  and  every  part  thereof 
doth  hereby  acquit,  release,  exonerate,  and  discharge  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  and  every  of  them,  for- 
.ever,  he  the  said  A.  B.  hath  given,  granted,  bargained,  sold,  and 
confirmed,  and  by  these  presents  doth  give,  grant,  bargain,  sell,  and 
confirm  unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
one  annuity  or  clear  yearly  rent  or  sum  of  J^lOO  of  lawful  money 
of  Great  Britain,  to  be  charged  and  chargeable  upon  and  issuing  and 
payable  out  of  all  that,  (a),  <&c.  and  out  of  and  upon  their  and  every 
of  their  appurtenances,  to  have,  hold,  receive,  and  take  the  said 
annuity,  or  yearly  rent,  or  sum  of  i£100,  unto  and  by  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  henceforth  for  and  during 
the  term  of  the  natural  life  of  the  said  A.  B.,  to  be  computed  from 
the  day  next  before  the  day  of  the  date  of  these  presents,  the  said 
annuity  to  be  paid  and  payable  by  four  even  and  equal  quarterly 
payments,  on  the        day  of        ,  the        day  of        '  ,  the  day 

of  ,  and  the  day  of  ,  in  every  year,  without  any 

deduction  or  abatement  out  of  the  same,  or  any  part  thereof,  for  or 
on  account  of  any  present  or  future  taxes,  charges,  rates,  assess- 
ments, or  impositions,  or  any  other  matter,  cause,  or  thing  what- 
soever. The  first  payment  of  the  said  annuity,  or  yearly  rent,  or 
sum  of  o^  100,  to  be  made  on  the  day  of  next  ensuing 

the  day  of  the  date  of  these  presents,  if  the  said  A.  B.  shall  then 
be  living ;  and  if  the  said  A.  B.  shall  depart  this  life  before  the 
said  day  of  ,  or  shall  survive  the  same        day  of  , 

and  shall  afterwards  depart  this  life  on  any  other  day  than  any  one 
of  the  said  quarterly  days  of  payment,  then  a  proportionate  part  of 
the  said  annuity,  or  yearly  rent,  or  sum  of  .£100,  to  be  paid  to  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  imm  ediately  after 
the  decease  of  the  said  A.  B.,  for  the  time  which  he  the  said  A.  B. 
shall  have  lived  of  the  then  current  quarter  of  a  year.  And  the  said 
A.  B.  for  himself,  his  heirs,  executors,  and  administrators,  doth  cove- 
nant, grant,  and  agree  with  and  to  the  said  C.  D.,  his  executors,  admi- 
nistrators, and  assigns,  by  these  presents  in  manner  following,  (that  is 
to  say)  that  if  the  said  annuity  or  yearly  rent,  or  sum  of  ^100,  ot 
any  part  thereof,  shall  be  in  arrear  and  unpaid  by  the  space  of  twenty- 

(a)  The  premises  to  be  described. 
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one  days  next  after  any  of  the  said  days  or  times  whereon  the  same 
ought  to  be  paid  as  aforesaid,  then  and  in  such  case  as  often  as  the 
same  shall  happen  it  shall  and  may  be  lawful  for  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  to  enter  into  and  upon  all  or  any 
of  the  said  messuages,  <S^.  hereinbefore  charged  with  the  said  annuity, 
or  yearly  rent,  or  sum  of  ^100,  and  to  distrain  for  the  said  annuity, 
or  yearly  rent,  or  sum  of  .£100,  and  for  all  arrears  thereof,  and  to 
sell  and  dispose  of  the  distress  and  distresses  then  and  there  taken,  or 
otherwise  to  demean  therein,  according  to  law,  in  like  manner  as  in 
the  case  of  distress  taken  for  rent  reserved  by  lease  or  common 
demise,  to  the  end  and  the  intent  that  he  the  said  C.  D.,  his  execu- 
tors, administrators,  or  assigns,  may  be  fully  paid  and  satisfied  the 
said  annuity,  or  yearly  rent,  or  sum  of  .£100,  and  all  arrears  of  the 
same,  and  all  costs,  charges,  and  expenses  occasioned  by  the  non- 
payment of  the  same.  And  also  that  in  case  the  said  annuity,  or 
yearly  rent,  or  sum  of  £100,  or  any  part  thereof,  shall  at  any  time 
or  times  hereafter  be  in  arrear  and  unpaid  by  the  space  of  thirty-one 
days  next  after  any  of  the  said  days  or  times  on  which  the  same  ought 
to  be  paid  as  aforesaid,  then  and  in  such  case  and  from  time  to  time 
as  often  as  the  same  shall  happen  it  shall  and  may  be  lawful  (although 
no  legal  demand  shall  have  been  made  thereof,)  for  the  said  C.  D., 
his  executors,  administrators,  or  assigns  to  enter  into  or  upon  and  to 
hold  and  enjoy  all  and  singular  the  said  messuages,  &c.  hereinbefore 
charged  with  the  payment  of  the  said  annuity,  or  yearly  rent,  or  sum 
of  £100,  or  any  part  thereof,  and  to  receive  and  take  the  rents, 
issues,  and  profits  thereof  to  and  for  his  and  their  own  use  and 
benefit  until  he  or  they  shall  therewith  and  thereby  or  otherwise 
be  fully  paid  and  satisfied  all  the  arrears  of  the  said  annuity  or 
yearly  rent,  or  sum  of  £100,  due  at  the  time  of  such  entry,  and 
which  shall  afterwards  accrue  and  become  due  and  payable  during 
his  and  their  being  in  possession  of  the  same  premises,  together  with 
all  such  costs,  charges,  damages,  and  expenses  whatsoever,  which  he 
or  they  shall  sustain  or  be  put  unto  by  reason  of  the  non-payment 
thereof,  and  such  possession  when  taken  to  be  without  impeachment 
of  waste.  And  the  said  A.  B.  for  himself,  his  heirs,  executors,  and 
administrators,  doth  covenant,  promise,  and  agree  to  and  with  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  by  those  presents 
in  manner  following,  that  is  to  say,  that  he  the  said  A.  B.,  his  heirs, 
executors,  or  administrators,  or  some  or  one  of  them,  shall  and  will 
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well  and  truly  pay  or  cause  to  be  paid  uoto  the  said  C.  D.,  his  execu- 
tors, administrators,  or  assigns,  for  and  during  the  natural  life  of  him 
the  said  A.  B.,  the  said  annuity,  or  yearly  rent,  or  sum  of  J^IOO,  and 
also  such  proportionate  part  thereof  as  aforesaid  as  when  the  same 
respectively  shall  become  due  and  payable  as  aforesaid,  without  any 
deduction  or  abatement  whatsoever,  and  according  to  the  true  intent 
and  meaning  of  these  presents.    And  that  the  said  A.  B.  now  hath 
in  himself  good  right,  full  power,  and  lawful  and  absolute  authority 
to  grant  and  confirm  the  said  annuity,  or  yearly  rent,  or  sum  of 
J^IOO,  and  to  charge  the  same  upon  all  and  singular  the  said  messua- 
ges,  &Cp  hereinbefore  mentioned  in  manner  aforesaid,  and  according 
to  the  true  intent  and  meaning  of  these  presents.    And  that  all  and 
singular  the  same  messuages,  6ic.  shall  during  the  natural  life  of  the 
said  A.  B.,  and  also  during  such  time  thereafter  as  any  arrears  of 
the  said  annuity,  or  yearly  rent,  or  sum  of  J^IOO,  or  any  costs  or 
expenses  incurred  in  respect  thereof  shall  remain  unpaid,  continue 
and  be  charged  and  chargeable  witlf  and  subject  and  liable  to  the  dis* 
tress  and  distresses,  entry  and  entries  of  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  or  otl)er  the  powers  and  remedies  herein 
contained  for  the  recovery  of  the  same.    And  that  free  and  clear, 
and  freely  and  clearly,  and  absolutely  acquitted,  exonerated,  and  dis- 
charged, or  otherwise  by  the  said  A.  B.,  his  heirs,  executors,  or 
administrators,  well  and  sufficiently  saved,  defended,  kept  harmless, 
and  indemnified  of,  from,  and  against  all  and  all  manner  of  former 
and  other  grants,  charges,  and  incumbrances  whatsoever.      And 
further,  that  he  the  said  A.  B.,  and  all  and  every  persons  and  person 
whomsoever  having  or  claiming,  or  who  shall  or  may  at  any  tinfie  or 
times  hereafter  have  or  claim  any  estate,  right,  title,  or  interest,  legal 
or  equitable,  in,  to,  or  out  of  the  said  messuages,  d&c.  hereinbefore 
charged  with  the  payment  of  the  said  annuity,  or  yearly  rent,  or  sum 
of  i£100,  shall  and  will  at  any  time  or  times  hereafter,  upon  every 
reasonable  request  of  the  said  C.  D.,  his  executors,  ac^ninistrators,  or 
assigns,  but  at  the  proper  costs  and  charges  of  the  said  A.  B.,  make, 
do,  and  execute,  or  cause  or  procure  to  be  made,  done,  and  executed 
all  and  every  such  further  and  other  lawful  and  reasonable  acts, 
deeds,  assurances,  matters,  and  things  whatsoever,  for  the  further, 
better,  more  perfectly,  and  absolutely  charging  the  said  messuages, 
&c.  with  the  said  annuity  or  yearly  rent,  or  sum  of  jf  100,  and  such 
powers  and  remedies  for  recovering  and  enforcing  payment  thereof 
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as  aforesaid  as  by  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  or  his  or  their  counsel  in  the  law  shall  be  reasonably  advised 
and  required,  (a)  And  this  indenture  also  witnesseth,  that  in  pur- 
suance and  further  performance  of  the  said  recited  agreement  on  the 
part  of  the  said  A.  B.,  and  in  consideration  of  the  said  sum  of  ^800 
to  him  paid  by  the  said  C.  D.  as  hereinbefore  is  mentioned,  and  for 
the  more  efiectually  securing  the  payment  of  the  said  annuity,  or 
yearly  rent,  or  sum  of  <£100  to  the  said  O.  D.,  his  executors,  admi- 
nistrators, and  assigns,  and  in  consideration  of  10s.  of  lawful  money 
aforesaid  to  the  said  A.  6.  well  and  truly  paid  by  the  said  J.  R.  at  or 
immediately  before  the  sealing  or  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  he,  the  said  A.  B.,  ^upon 
the  nomination  and  appointment  of  the  said  C.  D.  (testified  by  his 
signing  and  sealing  these  presents)  hath  granted,  bargained,  sold,  and 
demised,  and  by  these  presents  doth  grant,  bargain,  sell,  and  demise 
unto  the  said  J.  R.,  his  executors,  administrators,  and  assigns,  the 
messuage,  &c.  and  all  and  singular  other  the  premises  hereinbefore 
charged  with  the  payment  of  the  said  annuity,  or  yearly  rent,  or  sum 
of  jf  100,  or  expressed  and  intended  so  to  be,  with  their  appurtenan- 
ces ;  and  all  the  estate,  &c.  to  have  and  to  hold  the  said  messuages, 
&c.  and  all  and  singular  other  the  premises  hereinbefore  described, 
with  their  appurtenances,  (subject  to  and  chargeable  with  the  said 
annuity,  or  yearly  rent,  or  sum  of  <£100,  and  the  powers  and  reme- 
dies hereinbefore  given  for  securing  the  payment  thereof,)  unto  the 
said  J.  R.,  his  executors,  administrators,  and  assigns,  for  and  during 
the  term  of  500  years,  to  be  computed  from  the  day  next*  before  the 
date  of  these  presents,  and  thenceforth  next  ensuing  and  fully  to  be 
complete  and  ended,  (if  the  said  A.  B.  shall  so  long  live,)  without 
impeachment  of  waste.  Upon  the  trusts  nevertheless,  and  to  and  for 
the  intents  and  purposes  hereinafler  expressed  or  declared  of  or  con- 
cerning the  same,  that  is  to  say,  Upon  trust  that  he  the  said  J.  R., 
his  executors,  administrators,  or  assigns,  do  and  shall  permit  and 
suffer  the  said  A.  B.  and  his  assigns  to  receive  and  take  the  rents, 
issues,  and  profits  of  the  said  messuages,  <Ssc.  hereinbefore  demised, 
or  intended  so  to  be,  until  the  said  annuity,  or  yearly  rent,  or  sum  of 
£100,  or  some  part  thereof,  shall  happen  to  be  in  arrear  and  unpaid 

(a)  If  the  premises  consist  of  buildlDgs,  a  corenant  to  insure  against  fire  will 
be  properly  inserted  here. 
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by  the  space  of  forty  days  next  after  any  of  the  said  days  or  times 
whereon  the  same  ought  to  be  paid  as  aforesaid  ;  And  when  and  as 
often  as  the  said  annuity,  or  yearly  rent,  or  sum  of  £100,  or  any  part 
thereof,  shall  be  in  arrear  and  unpaid  by  the  space  of  forty  days  next 
after  the  same  shall  have  become  due  and  payable,  do  and  shall,  by 
and  out  of  the  rents  and  profits  of  the  said  messuages,  &c.,  herein- 
before demised,  or  intended  so  to  be,  or  by  demising,  leasing,  mort« 
gaging,  or  selling  or  disposing  of  the  same  premises  respectively,  or 
any  part  thereof,  for  all  or  any  part  of  the  said  term  of  500 
years,  or  by  bringing  any  action  or  suit  against  the  tenants  or 
occupiers  of  the  said  premises  for  the  recovering  of  the  rents, 
issues,  and  profits  thereof,  or  by  all  or  any  of  the  ways  or  means 
aforesaid,  or  by  such  other  ways  or  means  as  to  him  or  them 
shall  seem  meet,  levy  and  raise  such  sum  or  sums  of  money  as  will 
be  sufficient,  or  as  he  or  they  shall  think  expedient  to  raise,  for  pay- 
ing and  satisfying  unto  the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  the  said  annuity,  or  yearly  rent,  or  sum  of  £100,  or  such 
part  thereof  as  shall  be  in  arrear  and  unpaid,  and  all  costs,  charges, 
and  expenses  whatsoever,  which  they  the  said  C.  D.  and  J.  R.,  or 
either  of  them,  their  or  either  of  their  executors,  administrators,  or 
assigns,  shall  or  may  sustain  or  be  put  unto  by  reason  of  the  non-pay- 
ment of  the  said  annuity,  or  yearly  rent,  or  sum  of  £100,  or  of 
any  part  thereof,  or  otherwise  in  the  execution  of  the  trusts  of  the  said 
term  of  500  years,  and  do  and  shall  pay  and  apply  the  money  so  to  be 
levied  and  raised,  or  a  competent  part  thereof,  in  or  towards  the  satis- 
faction of  the  said  annuity,  or  yearly  rent,  or  sum  of  £100,  or  so 
much  thereof  as  shall  be  in  arrear  and  unpaid  as  aforesaid,  and  of 
all  costs,  charges,  and  expenses  accordingly,  and  do  and  shall  pay 
the  residue  and  surplus  (if  any)  of  the  said  money  unto  the  said  A. 
B.,  his  executors,  administrators,  or  assigns,  for  his  or  their  own 
use  and  benefit ;  And  the  said  A.  B.  for  himself,  his  heirs,  executors, 
and  administrators,  doth  covenant,  promise,  and  agree  to  and  with 
the  said  J.  R.,  his  executors,  administrators,  and  assigns,  by  these 
presents  in  manner  following,  that  is  to  say,  that  he  the  said  A.  B. 
now  hath  in  himself  good  right,  full  power,  and  absolute  authority,  to 
bargain,  sell,  and  demise  the  said  premises,  &c.  hereinbefore  de- 
mised, or  intended  so  to  be,  unto  the  said  J.  R.,  his  executors,  admi- 
nistrators, or  assigns,   for  and  during  the  said  term  of  500  years, 

c 
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(determinable  as  aforesaid,)  upon  the  trusts  and  in  the  manner  afore- 
said, according  to  the  true  intent  and  meaning  of  these  presents  ; 
And  that  from  and  aAer  default  shall  be  made  in  payment  of  the  said 
annuity,  or  yearly  rent,  or  sum  of  £100,  or  any  part  thereof,  con- 
trary to  the  true  intent  and  meaning  of  these  presents,  he  the  said 
J.  R.,  his  executors,  administrators,  or  assigns,  shall  and  lawfully 
may  peaceably  and  quietly  enter  into  and  upon,  and  hold,  occupy, 
and  enjoy  all  and  singular  the  said  messuages,  &c.,  hereinbefore  de- 
mised, or  intended  so  to  be,  and  receive  and  take  the  rents,  issues, 
and   profits  thereof,  upon  the  trusts  and  in  manner  aforesaid,  and 
according  to  the  true  intent  and  meaning  of  these  presents,  without 
any  hinderance,  interruption,  or  disturbance  whatsoever,  of  or  by  the 
said  A.  B.,  or  any  other  person  or  persons  whomsoever,  and  that  free 
and  clear,  and  freely,  clearly,  and  absolutely  acquitted,  exonerated, 
and  discharged,  or  otherwise,  by  him  the  said  A.  B.,  his  heirs,  execu- 
tors, or  administrators,  well  and  sufficiently  protected  and  kept  in- 
demnified of,  from,  and  against  all,  and  all  manner  of  ad  verse  estates, 
titles,  troubles,  charges,  liens,  and  encumbrances  whatsoever  -  and 
further  that  he  the  said   A.  B.,  and  all  and   every   person  and 
person  whomsoever  having  or  claiming,  or  who  shall  or  may  have  or 
claim,  any  estate,  right,  title,  or  interest  in,  to,  or  out  of  the  said  mes- 
suages, &c.,  hereinbefore  demised,  or  intended  so  to  be,  shall  and 
will  at  any  time  or  times  hereafter,  upon  every  reasonable  request  of 
the  said  C.  D.,  his  executors,  administrators,  or  assigns,  but  at  the 
proper  costs  and  charges  of  the  said  A.  B.,  make,  do,  and  execute, 
or  cause  or  procure  to  be  made,  done,  and  executed,  all  and  every 
such  further,  and  other  lawful  and  reasonable  acts,  deeds,  assurances, 
matters  and  things  whatsoever,  for  the  more  effectually  bargaining, 
selling,  demising,  and  assuring  the  said  messuages,  dec.,  hereinbefore 
demised,  or  intended  so  to  be,  unto  the  said  J.  R,  his  executors,  ad- 
ministrators, and  assigns,  for  the  residue  and  remainder  which  shall 
be  then  to  come  and  unexpired  of  the  said  term  of  500  yeais,  (deter- 
minable as  aforesaid,)  in  manner  aforesaid,  and  according  to  the  true 
intent  and  meaning  of  these  presents,  as  by  the  said  C.  D.,  his  exe- 
cutors, administrators,  or  assigns,  or  the  said  J.  R.,  his  executors, 
administrators,  or  assigns,  or  their  or  either  of  their  counsel  in  the 
law,  shall  be  reasonably  advised  or  required  ;  And  moreover,  that  he 
the  said  A.  B.  shall  and  will  at  any  time  or  times  hereafter,  (when 
thereunto  requested  by  the  said  C.  D.,  his  executors,  administrators, 
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or  assigns,  and  as  oAen  as  there  shall  be  occasion,)  appear  in  person 
at  some  life  insurance  office  or  offices  in  the  cities  of  London  or 
Westminster,  or  before  any  agent  or  agents  of  such  office  or  offices, 
and  also  procure  and  exhibit,  or  send  or  cause  to  be  sent  to  such 
office  or  offices,  or  agent  or  agents,  proper  and  satisfactory  certifi- 
cates, or  other  vouchers,  of  the  birth,  age,  and  state  of  health  of  him 
the  said  A.  B.,  in  order  that  the  said  C.  D.,  his  executors,  adminis* 
trators,  or  assigns,  may  insure  any  sums  or  sum  of  money  upon  the 
life  of  him  the  said  A.  B.,  and  in  case  any  such  assurance  shall  be 
efiected,  and  the  said  A.  B.  shall  at  any 'time  thereafter  change  his 
usual  place  of  abode,  then  that  he  the  said  A.  B.  shall  forthwith  give 
notice  thereof  to  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  specifying  the  place  to  which  he  shall  so  remove,  and  shall 
and  will  do,  or  cause  to  be  done,  all  such  other  acts,  matters,  and 
things  as  shall  be  expedient  and  requisite  for  effecting  and  keeping  on 
foot  any  such  assurance  or  assurances  as  aforesaid:  And  if  it  shall 
happen  that  the  said  A.  B.  shall  leave  £ngland,  (except  to  Ireland,) 
by  reason  whereof  any  extra  premium  shall  become  payable  on  such 
assurance  or  assurances,  then  that  he  the  said  A.  B.  shall  and  will, 
as  often  as  the  same  shall  happen,  pay  unto  the  said  C.  D.,  his  exe- 
cutors, administrators,  or  assigns,  all  such  sum  or  sums  of  money  as 
shall  become  due  or  payable  for  such  extra  premium,  when  and  as 
often  as  the  same  shall  become  due.  And  this  indenture  further  wit- 
nesseth,  and  it  is  hereby  agreed  and  declared  between  and  by  the 
said  parties  to  these  presents,  that  the  judgments  so  to  be  entered  up 
against  the  said  A.  B.  as  aforesaid,  is  intended  to  be  a  further  secur- 
ity to  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  for 
the  said  annuity,  or  yearly  rent,  or  sum  of  £100,  and  that  no  execu- 
tion or  executions  shall  be  issued  or  taken  out  upon  the  said  judgment 
until  the  said  annuity,  or  yearly  rent,  or  sum  of  £100,  or  some  part 
thereof,  shall  be  in  arrear  by  the  space  of  forty  days  next  after  the 
same  shall  have  become  due  and  payable  ;  and  that  as  often  as  the 
said  annuity,  or  yearly  rent,  or  sum  of  £100,  or  any  part  thereof, 
shall  be  in  arrear  and  unpaid  by  the  space  of  forty  days  next  after 
any  of  the  said  days  or  times  whereon  the  same  ought  to  be  paid  as 
aforesaid,  then  and  in  such  case,  and  as  often  as  the  same  shall  hap- 
pen, it  shall  be  lawful  for  the  said  C.  D.,  his  executors,  administra- 
tors, or  assigns,  to  sue  out  any  execution  or  executions  upon  or  by 
virtue  of  the  said  judgment,  as  he  or  they  shall  think  fit,  for  the  reco- 
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very  of  any  arrears  of  the  said  annuity,  or  yearly  rent,  or  sum  of 
£  100,  and  all  costs,  charges,  and  expenses  (if  any)  which  he  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  or  any  of  them, 
shall  sustain  or  be  put  unto,  for  or  by  reason  of  the  non-payment 
thereof,  or  of  any  extra  premium  of  assurance  as  aforesaid :  And  it 
is  hereby  agreed  and  declared  that  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  shall  by  and  with  and  out  of  the  money  to 
be  raised  by  the  means  lastly  aforesaid,  pay,  satisfy,  and  discharge 
the  said  annuity,  or  yearly  rent,  or  sum  of  £100,  and  all  arrears 
thereof,  and  all  costs,  charges,  and  expenses  (if  any)  to  be  occa- 
sioned by  the  non-payment  thereof,  and  also  any  extra  premium  of 
assurance  as  aforesaid,  and  shall  pay  the  surplus  (if  any)  of  the 
money  so  to  be  raised  unto  the  said  A.  B.,  his  executors,  administra- 
tors, or  assigns,  for  his  and  their  own  use  and  benefit :  And  it  is 
hereby  further  agreed  and  declared  between  and  by  the  said  parties 
to  these  presents,  that  it  shall  not  be  necessary  for  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  to  revive,  or  cause  to  be  revived, 
the  said  judgment,  or  do  any  other  act  or  thing  to  keep  the  same  on 
foot,  notwithstanding  the  same  judgment  shall  have  been  entered  of 
record  for  the  space  of  one  year  and  upwards,  nor  shall  it  be  neces- 
sary for  him  or  them  to  sue  out  any  writ  of  sciere  facias  to  assess 
damages,  and  that  the  said  A.  B.,  his  executors  or  administrators, 
shall  not,  nor  will  take  or  attempt  to  take  any  advantage  of  the  want 
of  reviving  or  keeping  the  said  judgment  on  foot,  nor  of  the  want  of 
issuing  out  any  sciere  facias  as  aforesaid,  and  that  if  he  or  they 
attempt  so  to  do,  by  any  action  or  legal  proceedings  whatsoever,  this 
present  agreement  shall  and  may  be  pleaded  and  shown  in  bar 
thereto,  any  rule  or  practice  of  the  courts,  or  any  of  them,  to  the 
contrary  thereof  notwithstanding :  Provided  always,  and  it  is  hereby 
further  agreed  and  declared  between  and  by  the  said  parties  to  these 
presents,  that  after  the  decease  of  the  said  A.  B.,  and  full  payment 
to  the  said  C.  D.,  his  executors,  administrators,  or  assigns,  of  the  said 
annuity,  or  yearly  rent,  or  sum  of  £100,  and  all  arrears  thereof,  up 
to  the  day  of  the  decease  of  the  said  A.  B.,  and  all  costs,  charges, 
and  expenses  as  aforesaid,  the  said  C.  D.,  his  executors,  administra- 
tors, or  assigns,  shall  and  will,  at  the  request,  costs,  and  charges  of 
the  heirs,  executors,  or  admmistrators  of  the  said  A.  B.,  acknowledge 
satisfaction  upon  the  judgment,  or  the  record  thereof,  in  due  form  of 
law,  or  do  any  other  act  or  thing  that  may  be  required  for  vacating 
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and  discharging  the  said  judgment.  And  this  indenture  moreover 
witnesseth,  and  the  said  C.  D.  doth  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant,  promise,  and  agree,  to  and  with 
the  said  A.  B.,  his  executors,  administrators,  and  assigns,  hy  these 
presents,  that  in  case  the  said  A.  B.  shall  at  any  time  be  minded  or 
desirous  of  repurchasing  the  said  annuity,  or  yearly  rent,  or  sum  of 
£100,  and  of  such  his  intention  shall  give  six  calendar  months'  pre- 
vious notice  in  writing  to  the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  or  leave  the  same  at  his  or  their  usual  place  of  abode,  or 
in  lieu  of  such  notice,  shall  pay  or  tender  to  him  or  them  one  half 
year's  payment  of  the  said  annuity  ;  Then  that  he  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  shall  and  will  at  any  time  a(\er 
the  expiration  of  the  said  six  calendar  months's  notice  to  be  given  as 
aforesaid,  or  at  the  time  of  such  payment  or  tender  in  lieu  thereof  as 
aforesaid,  and  on  receiving  of  and  from  the  said  A.  B.,  or  his  assigns, 
all  and  every  sum  and  sums  of  money  whatsoever  which  shall  be 
then  due  for  or  on  account  of  the  arrears  of  the  said  annuity,  or  yearly 
rent,  or  sum  of  £100,  and  a  proportionate  part  thereof,  up  to  the  day 
of  repurchasing  the  same,  and  the  sums  of  money  which  shall  be 
then  due  on  account  of  any  costs,  charges,  and  expenses,  occasioned 
by  the  non-payment  thereof,  or  for  any  extra  premium  of  assurance 
as  aforesaid,  accept  and  take  the  sum  of  £800  of  lawful  money  cur- 
rent in  Great  Britain,  in  full  for  the  repurchase  of  the  said  annuity, 
or  yearly  sum  of  £100,  and  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  and  the  said  J.  R.,  his  executors,  administrators,  or 
assigns,  shall  and  will  thereupon,  at  the  request  and  at  the  costs  and 
charges  of  the  said  A.  B.,  release,  assign,  or  otherwise  dispose  of  the 
said  annuity,  or  yearly  rent,  or  sum  of  £100,  and  the  said  messuages, 
&c.,  hereinbefore  demised,  or  intended  so  to  be,  and  all  other  secur- 
ities for  the  same,  unto  the  said  A.  B.,  or  such  other  person  or  per- 
sons as  he  shall  in  that  behalf  nominate  and  appoint,  and  acknow- 
ledge, or  cause  to  be  acknowledged,  satisfaction  of  the  said  judgment, 
and  do  every  other  act  and  thing  necessary  or  advisable  for  the  re- 
leasing, assigning,  vacating,  and  discharging  the  said  annuity,  or 
yearly  rent,  or  sum  of  £100,  and  the  securities  given  for  securing 
the  same  as  aforesaid,  as  by  the  said  A.  B.,  his  executors,  adminis- 
trators, or  assigns,  or  his  or  their  counsel  in  the  law  shall  be  reason- 
ably advised  and  required.     In  witness,  <Ssc. 


c» 
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FURTHER  OFFICIAL  FORMS  OF  FIRE  AND  LIFE 

INSURANCE. 

[from  JAMES  ON  LIFE  AND  FISS  ASSUBANCE,] 


Form  No.  I. 


Proposal  for  Fire  Insurance, 
ASSURANCE  SOCIETY. 


Particulars  required  from  a  Person  who  proposes  to  Insnre  Property  against  Fire 

with  this  Society.' 

Dated  Day  of  185 


' 


Name,  description,  and  residence,  in 
fall,  of  the  Person  in  whose  name 
the  Policy  is  required. 


Assurance  to  take  effect  from  —  day  of  - 
day  of ,  185—,  hoth  indasive. 


•,  185—,  to 


[Here  insert  Description  and 
Situation  of  building  to  be 
insured,  or  in  which  the 

'    property  is  contained] 

I  [State  of  what  materials  the 
walls  are  composed.  Whe- 
,ther  the  party-walls  pass 
through  the  roof,  what 
jtrade  is  carried  on  in  the 
premises.  What  stoves  are 
used,  with  length  of  pipes, 
(if  any.)] 


Rate. 


[State  if  the  property  or 
any  part  thereof,  is  now  in- 
sured elsewhere,  naming  the 
office  or  offices,  and  the  seve- 
ral sums  insured  therein. 


Sum. 


Policy  to 
Notice  to 
Agent 


On  Household  Goodn  and 
Furniture,  Linen,  Wearing 
Apparel,  Printed  Books, 
Plate,  Wines,  and  Liquors, 
in  private  use   

On  Pictures,  Prints,  and 
Drawings 

On  China,  Glass,  and  Earth 
enware 

On  Musical  and  Philosophi 
callnstmmenta 

On  Jewels,  Watches,  Clocks, 
and  Trinkets 

On  Fixtures 

On  Stocks  and  Utensils  in 
trade  (his  own  property) 

On  Stock  and  Utensils  in 
trade  (in  trust  or  on  com 
mission) 


Rate. 


Sam 


Annual  Premium 
Annual  Duty     . . 

)  Premium 
(Duty       . 
Policy 


Odd  Time 


APPEKDIX.  XXXI 

Form  No.  2. 

Proposal  for  Life  Assurance,  I 

ASSURANCE  SOCIETY, 

CLASS TABLE 

Particulars  reqmrtdfrom  a  Person  who  Proposes  to  Assure  his  own  Life  with  this  Society. 

1,  Name,  residence,  and  profcMion,  or  occupation  of  the  person  | 

propositig  the  aiMurance { 

2.  Name,  lesideuce.  and  profeasion  or  occupation  of  the  person ) 

whoae  life  is  to  be  insured  .       .  .        .        .         { 

*  3.  Whether  in  business  on  his  own  account  ?  or  in  whose  ,eiu-  ) 

ploy,  and  how  long  ? .'        |  

*  4.  If  a  householder  or  lodger,  and  how  long  ?     (Slate  name  and  ) 

address  of  landlord)      ........         { 

6.  Place  and  date  of  birth.     (State  parish,  town,  and  comity) 
0.  Age  next  birthday 

7.  Whether  the  party  is  now  in  good  health     .... 

8.  Whether  the  habits  of  the  party  are,  and  have  been,  sober  and  ) 

temperate \ 

0.  Whether  the  party  has  ever  been  afflicted  with  apoplexy,  palsy,  \ 
fits,  eonvalsions,  spilling  of  blood,  habitual  cough,  asthma, > 
palpitaiion  of  the  heart,  or  cousumption      .       .       .       .        > 

10.  Whether  the  pany  has  ever  been  subject  to  rheumatism,  gout,  ) 
insanity,  rupture,  or  any  other  disease  or  infirmity  tending  to  V 

shorten  life.    (If  so,  its  nature  and  extent  to  be  stated) ) I 

11.  Whether  oay  member  of  the  party's  family  has  died  of  the  dis-  ^  i 
cases  named  in  the  two  foregoing  queries :  that  is,  either  ftither, 
mother,  brother,  or  sister.    (Ifanswered  in  the  j^rmaiive, 
particulars  to  be  stated)        • 

12.  Whether  the  party  has  had  the  smallpox  or  the  cowpox  from 
vaccination.    (State  which)         .       .        .  

13.  Whether  the  party  has  eyer  resided  abroad;  where,  for  what ) 
period,  and  how  long  since ) 

14.  Whether  the  party  will  attend  personally  at  the  chief  office,  or  ) 
at  a  district  office t 

15.  Is  the  party's  life  now  assured  at  any  other  office  ;  if  so,  in 
what  office  ?  State  as  near  as  possible  the  date  when  such 
assurance  was  effected,  and  if  taken  at  the  ordinary,  or  at  an 
increased  rate  of  premmu  .  ) ^ 

10.  Has  the  party's  life  been  declined  by  any  other  office ;  if  so.  | 
state  the  name  of  the  office,  and  about  the  time  it  was  declined  ) 

17.  Wliether  the  party  is,  or  has  ever  been,  employed  in  the  mili- 1 
tary,  naval,  mercnant  seamen's,  or  preventive  service | 

18.  Reference  to  two  respectable  'i  1st  The  usual  me-  |  Name 
persons  who  are  competent  to  f      dical  attendant    |  Address 
afford  information  as  to  the  >2tad.  An  hxiimate)» 
identity,  the  state  of  health,  V         friend  or  ao?  Address 
and  mode  of  liib  of  the  party  J         quaimaoce      )  '^"^''^^ 
If  the  party  has  no  medical  attendant,  then  five  the  name, 

occupation,  and  address  of  another  ultimate  mend,  who  can 
speak  as  to  the  party'j  health  and  mode  of  life. . 

10.  Sum  proposed  to  be  assured,  and  the  nature  of  the  assurance,  |  ~~" 

[Words  at  length.] t „._ 

I  hereby  propose  to  effect  an  assurance  with  the  [Seeptre  j  Assurance  Society,  of  the  nature 
described  in  Claase  No.  19  of  the  above  particulars ;  ana  I  do  hereby  declare  that  I  have  not 
withheld  anv  information  which  is  oalcuiated  to  influence  the  decision  of  the  Directors  as  to  the 
eligibility  or  my  Life  for  soch  assarance.  And  I  do  farther  agree  that  the  asmrance  hereby  pro- 
posed shall  not  be  binding  on  the  society  until  the  amount  of  premium  dMnanded  shall  have  been 
paid.    Dated  this  day  of  18 

Name  and  address  of ) 
Wiuiess  in  full      ( 

[Signed]  •, 

[When  an  assurance  is  required  to  be  made  payable  on  the  death  of  the  jfrst  or  Uut  of  two 
lives,  a  separate  proposal  must  be  filled  in  and  be  signed  by  each  of  the  parties;  and  the  nature 
of  the  assarance,  whether  payable  upon  the  death  of  the  jSrst  or  last  of  the  tvo  lives  mentioned, 
must  be  stated  in  Clause  No.  10.] 

*«*  If  the  assurance  be  intended  to  be  paid  on  the  person  attaining  a  given  age,  or  any  pre- 
vious death,  it  mtist  be  so  stated. 

*  Queries  3  and  4  are  only  required  in  Proposals  for  the  Industrial  Claoesi 


I 
I 

> 
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Form  No.  3. 

Proposed  for  an  Endowmeat, 
ASSURANCE  SOCIETY. 


LIFE  DBPABTMEMT. 


Particulars  required  from  a  Person  who  proposes  to  Purchase  an  Endowment  with 
this  Society^  payable  upon  the  Person  Endowed  surviving  a  given  age. 


1 .  Name,  Kesidence,  and  Profession  or  Occnpation  ) 
of  the  Person  pro))osing  to  purchase  the  En-  > 
dowment ) 


2.  Name  and  residence  of  the  party  proposed  to 
he  Endowed.  Specifying  the  Names  of  the 
Parents,  their  Residence,  Occnpation,  &c. 


3.  Place  and  date  of  hirth  of  the  party  to  be  En-  ) 


dowed 


4.  Age  last  Birthday 


5.  The  amount  of  the  Endowment.  £  When  payable  ?    At 

[Here  state  a  day  in  the  year  immediately  fol- 
lowing the  birthday  at  which  the  Endow- 
ment is  required  to  be  paid,  the  deferred 
term  comprisins  a  given  number  of  whole 
years  from  the  date  of  the  proposal.] 


6.  Upon  what  table  ? 

Whether  Premiui 
Yearly,  or  Quarterly 


Whether  Premiums  will  be  paid  Yearly,  Half- ) 


I,  the  undersigned 


hereby  propose  to  purchase  an  Endowment  for  the  sum  of  £    ___^__ 

on  behalf  of ; with  the 

[Sceptre]  Assurance  Society,  upon  the  terms  above  specified  ;  I  do  furthermore 
agree  that  this  Proposal  and  Declaration  shall  be  the  basis  of  the  contract  between 
myself  and  the  said  Society  \  and  I  hereby  certify  that  tlie  whole  of  the  foregoing 
particulars  are  true.  Such  Endowment  to  be  subject  and  liable  to  the  Conditions 
nnd  Stipulations  of  the  said  Society,  in  that  behalf  made  and  provided. 


Name  and  Address  of   ) 
Witness  in  full.        ) 


Dated  this day  of 185 

(Signed)  
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Form  No.  4. 

PropoicU  for  a  Deferred  Annuity, 
ASSURANCE  SOCIETY. 


77ie  Person  proposing  to  purchase  a  Deferred  Annuity ^  must  state  : 


1.  H  Name,  Kesidence,  and  Occapation 

2.  Name,  Residence,  and  Occupation  of  the  person  ? 

on  whose  Life  the  Annnity  is  required        .     ) 

3.  Place  and  Date  of  Birth  


4.  Age  next  Birthday 


6.  Annuity  to  be  granted,  £  per  annum 

6.  Annuity  to  commence  on  attaining  the  age  of ) 

years j 

7.  Pate  of  the  First  Payment  of  Annuity,  ) 


day  of  18 


8.  Amount  of  Premium,  £  how  payable 

9.  Whether  the  party  on  whose  Life  the  Annuity  is  ^ 

to  be  granted  will  appear  for  identification  f 
at  the  chief  Office  in  [Lon</on],  or  before  an  | 
Agent  in  the  Country ^ 

10.  Reference  to  two  respectable  persons  who  can  '\ 
speak  as  to  the  character  of  the  proposer,  and  I 
to  the  identity  of  the  person  on  whose  Life  the  f 
Annuity  is  to  be  granted       .        .        ,       ,     ) 


DECLARATION. 


I,  the  above  named 


being  desirous  of  purchasing  a  Deferred  Annuity,  as  before  described,  on  the  Life 

of  from  the  [Sceptre]  Assurance 

Society,  do  hereby  declare  that  the  age  of will  not 

exceed years  on  the  day  of 

next,  and  that  the  several  particulars  of  the  above  pro- 
posals are  true.    Dated  this day  of 18 

Signature : 

Witness 

No  Medical  Examination  Requibed. 

%*  A  Copy  of  the  Certificate  of  the  Birth  of  the  Person  on  whose  Life  the  Annuity 
is  to  be  granted  {or  some  other  coltateral  evidence) ^  will  be  required  to  be  lodged 
with  the  Society. 
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FOBM  No.  5. 

Proposals  JcT  an  Immediate  Annuity ,  or  Annuity  Assurance. 

ASSURANCE   SOCIETY. 


The  Person  proposing  to  purchase  an  Immediate  Annuity,  or  Annuity-Assurancef 
must  state :  — * 

1.  H  Name,  Residence,  and  Occupation 

2.  Name,  Residence,  and  Occnpation  of  the  person  ) 

on  whose  Life  the  Annuity  or  Annuity-Assur-  > 
ance  is  required ) 

3.  Place  and  Date  of  Birth         .... 


4.  Age  next  Birthday 


5.  The  sum  proposed  to  be  paid  for  the  purchase 


6.  If  the  whole  amount  is  to  be  permanently  sunk  ) 

in  the  purchase,  or  any  proportion  thereof  to  > 
be  refunded  on  the  Death  of  the  Annuitant        ) 

7.  What  proportion  of  Purchase-money  to  be  re- ) 

funded ) 

8.  The  Annuity  required  per  annum  £  *    ^^  I 

payable  Yearly,  Half- Yearly,  or  Quarterly        ) 


9.  Date  of  the  First  Payment  ) 

day  of  18       ....     ) 


10.  Whether  the  Person  on  whose  Life  the  Annuity  ^ 
is  to  be  granted  will  appear  for  identification  I. 
at  the  chief  Office  in  [  Low/on  J,  or  before  an  f 
Agent  in  the  Country  .  .        .     y 

DECLARATION. 

I,  the  above  named 


being  desirous  of  purchasing as  before 

described,  on from  the  [Sceptre]  Assurance  Society 

do  hereby  declare  that  the  several  particulars  of  the  above  proposals  are  true. 
Dated  this .  day  of 18 

Signature  ___________________«___^_ 

Witness 


No  MiDiCAL  Examination  Required. 

*^*  A  Copy  of  the  Certificate  of  the  Birth  of  the  Person  on  whose  Life  the  Annuity^ 
or  Annuity-Assurance,  is  to  be  granted,  {or  some  other  collateral  evidence,)  will 
be  requirea  to  be  lodged  with  the  Society, 

*  The  purchase  of  an  Annuity  involves  the  sinking  of  the  entire  sum  paid  down ;  but 
not  so  that  of  an  Anntdty-Assurance,  the  whole,  or  an  agreed  portion  of  it,  being  re- 
turned to  the  representatives  of  the  AnnuUani  on  death* 
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Fo4m  No.  6. 

Proposal  for  a  Survivorskip  Annuity, 
ASSURANCE  SOCIETY. 


7%e  PtTton  proposing  1o  purdiate  the  Sttrvivorddp  Annmlf/  must  staU  :- 
1.  H  Name,  occupation  and  residence    .... 


2.  The  name,  residence,  and  occupation  of  the  Tounger  of  the  ( 
two  persons,  one  of  the  subjects  of  the  proposal        *  \ 

3.  Place  apd  date  of  birth         ....... 

4.  Aye  next  btnhday        ........ 

5.  The  name,  residence,  and  occdpation  of  the  elder  of  the  two  ) 
persons,  the  other  subject  of  the  proposal   .        .        .       .        j 

6.  Place  and  date  of  birth  of  the  elder  person 

7.  Age  next  birthday  of  the  elder  person         .... 

8.  Whether  the  elder  person  is  now  in  good  health     ~I        ]      ' 

9.  Whether  the  habits  of  the  elder  person  are,  and  have  been, ) 
sober  and  temperate { 


led  of  ^ 
lat  is,f 
n  the  i 


10.  Whether  the  elder  person  has  ever  been  afflicted  with  apo- ) 
plexy,  palsy,  fits^  convulsions,  spitting  of  blood,  habitual  cough,  > 
asthma,  palpitation  of  the  heart,  or  consumption  .        > 

11.  Whether  the  elder  person  has  ever  been  subject  to  rheumatism, ) 
^out,  insanity,  rupture,  or  any  other  diaease  or  infirmity  tend-  > 
ing  to  shorten  life.  (If  so,  its  nature  and  extent  to  be  stated)      7 

li.  Whether  any  member  of  the  elder  person's  family  has  died  of 
the  diseases  named  in  the  two  foregoing  queries ;  that 
either  father,  mother,  brother,  or  sister.  •  (If  answered  in 
affirmative,  particulars  to  be  stated)    »       .        .       . 

13.  Whether  the  elder  person  has  had  the  smallpox  or  the  cow-  ) 
pox  from  vaccination.    (State  which)        .       .        .       ,        \ 

14.  Whether  the  elder  person  has  ever  resided  abroad ;  where,  fbr  | 
what  period,  and  how  long  since | 

15.  Whether  the  elder  nerson  will  attend  personally  at  the  offices  ) 
in  [LomdoM]f  or  before  one  of  the  medical  examiners  in  the  > 
country ) 

10.  Is  the  elder  person's  hfe  now  assured  at  any  other  office ;  if  so, 
in  what  office  ?  State  as  near  as  possible  the  date  when  such 
assurance  was  effected^  and  il  taken  at  the  ordinary,  or  at  an 
increased  rate  of  prenuom , 

17.  Has  the  elder  person's  life  been  declijied  by  any  other  office  ?  if ) 

so,  state  the  name  of  oAee,  and  about  the  time  it  was  declined  (         _ 

18.~WTieiherlhe  elder  person  is,  or  has  ever  been,  employed  in) 

the  military,  naval,  merchant-seamen's  or  preventive  service    \ 

10.  Reference  to    wo  req>eciable  \  Ut.  The  usual  me-  }  Name 

persons  who  are  competent  to  r         dical  attendant  \  Address 

afford  Information  as  to  the  >>  2d.    An     intimate  )  VnmA 

identity,  the  state  of  health,  ft  V         friend   or  oc-S^^JJtJm 

mode  of  life  of  the  elder  person  /         quaintance       )  ■'*-^^^^™ 

If  the  eldsr  person  has  no  medical  attendant,  then  give  the  ) 

name,  occupation,  and  address  of  another  intimate  friend,  } 

who  can  speak  as  to  the  person's  health  and  mode  of  life       ) 

20.  Annuity  to  be  granted ;  the  first  payment  of  annuity  to  be  made  ) 
at  the  end  of  12  calendar  months  from  the  death  of  the  elder  of  > 
tlie  two  persons  within  named,  as  the  subjects  of  this  proposal    ) 

21.  Amount  of  premium,  £ how  payable _^___ 

DECLARATION. 

I,  the  above  named being  desLroos  of 

pxu-chasing  a  Survivorship  Annuity,  as  before  described 

from  the  [Sceptre]  Aflsaranee  Society,  do  hereby  declare  that  the  several  particulars  of  the  above 
Proposal  are  true. 

Dated  this day  of 18 

Signature ..— — 

Witness 

DC7*  A  copy  of  the  certificate  of  the  birth  of  the  elder  person  on  whose  life  the  Annuity  is  to  be 
granted  will  be  required  to  be  kxlged  with  the  Society. 
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Form  No.  7. 

Personal  StaUment  in  connection  with  a  Proposal  fir  a  life  Assurance. 


To  be  made  to  the  Medical  Referees  of 


Life  Assanmce 


Society,  and  attested  bj  the  signatare  of  the  person  whose  life  Is  proposed  for 
Assurance. 


Mr. 


of 


Questions. 


Answers. 


1.  Profession  or  occupation  ? 
Age  next  birthday  ? 
Married  or  single  ? 


2.  If  employed  in  military  or  naval  serrice  1 

3.  If  ever  has  been  vaccinated,  or  had  measles,  small- ) 

pox,  or  scarlatina  ?  ) 


4.  If  ever  has  been  afflicted  with  dis^e  of  the  liver  or 

kidneys,  with  gravel  or  dropsy  ?  palpitation, 
asthma,  or  spittins  of  blood  ?  with  rupture  or 
fistula,  rheumatic  lever,  gout,  or  rheumatic  gout  ? 
with  cancer,  insanity,  epilepsy,  convulsions,  or  i 
tendency  of  blood  to  the  head  ?  If  so,  with  which, 
and  how  long  since  ? 

5.  If  ever  had  any  svmptoms  of  consumption  ?  or  of  ) 

auv  disease  of  the  chest,  the  lungs,  or  the  heart  ?  S 
If  habitually  subject  to  cough  ?  ) 

6.  If  parents  alive  ?    If  so,  state  their  ages.    If  not, )     Father 

at  what  ages,  and  of  what  complaints  did  they  die  ?  )     Mother 

7.  How  many  brothers  and  sisters  bom  ?   Are  they  all )  Brothers 

alive  ?    If  not,  at  what  ages,  and  of  what  com-  [     bom. 
plaints  did  they  die  ?  ) 

8.  Has  any  near  relative  or  member  of  the  family  died  ) 

of  consumption,  or  shown  any  symptom  of  pal-  > 
monary  or  heart  disease  1  ) 

9.  If  ever  met  with  any  serious  bodily  injury.? 

10.  If  aware  of  any  circumstance  touching  health  or 
habits,  not  specially  embraced  in  the  above  que- 
ries, with  which  the  Directors  ought  fairly  to  be 
made  acquainted,  or  which  may  have  a  tendency 
to  shorten  life,  or  to  render  the  proposed  Assur- 
ance more  than  usually  hazardous  ? 

I  declare  all  the  above  answers  are  trae, 

(Signature) 

(Witness) (Date)  


Sisters 
bom. 


[This  form  is  usually  printed  on  the  back  of  form  No.  8.] 
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Form  No.  8. 

C9i\fidentidl  Mtdieal  Examination 

ON  BBHJLLV  OF  THB 

LIFE  ASSURANCE  SOCIETY. 


To  be  sent  by  the  Medical  Referee  direct  to  tbe  Chief  Office,  after  the  Life  has 

been  examined. 

Name,  M 


Residence  of 
Occnpation  . 


Aged years  next  birthday. 


1.  Are  yon  related  to,  or  personally  acquainted  with  the  ) 

person  whose  life  is  proposed  to  be  assured  ?  ) 

2.  Please  to  mention  the  day  on  which  — he  appeared  \ 

before  yon  for  examination,  and  Whether  you  exa-  i 
mined  h— ,  and  hare  perused  h —  replies  to  the  ac-  | 
companying  inquiries.  ^ 

3.  Do  you  consider  from  h—  appearance  that  —he  is 

ike  person  referred  to  in  the  accompanying  state- 
ment, and  that  h —  age  is  correctly  stated  ? 

4.  Does  — he  appear  to  you  to  be  a  person  of  intempe- ) 

rate,  or  of  irregular  or  dissipated  habits  ?  ) 

5.  Does  — ^he  seem  to  you  to  be  a  person  of  a  sound  and  ) 

healthy  constitution  ?  ) 

6.  Can  you  elicit  any  circumstances  relating  to  h —  \ 

family  which  would  lead  you  to  suspect  that  -%e  I 
may  haye  a  tendency  to  consumption,  or  to  any  | 
other  henklitary  disorder  ?  J 


7.  Haye  you  examined  the  state  of  h —  chest  by  means  \ 

of  the  stethescope  ?  Is  h —  chest  eyery  where  reso-  f 
nant  on  percussion,  h —  respiration  free,  and  the  r 
respiratory  murmur  natural  ?  ) 

8.  Haye  you  examined  h—  heart  by  the  stethescope  ?  ) 

Are  its  pulsations,  its  impulse,  and  its  sounds  > 
perfectly  natural,  and  free  from  bellows  sound  1       ) 
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9.  Can  you  elicit  any  history  of  hsmoptysis  ?  of  dropsy  1 
of  epilepsy  ?  of  disease  of  the  liver,  kidneys,  or  uri- 
nary organs  ?  of  hernia,  or  fistula  1  or  of  any  dis- 
order of  a  serious  nature  1 

10.  Is  there  any  thing  in  h —  general  aspect  which  would 
lead  you  ta  suspect  the  existence  of  any  organic 
disease  which  in  your  opinion  would  indicate  a  pre- 
disposition to  any  complaint  having  a  tendency  to 
shorten  life  1 


11.  Are  you  acquainted  with,  or  hare  you  heard  of  any 

circumstance  relating  to  h—  health  or  habits  of  life, 
with  which  the  directors  ought  fairly  to  be  made 
acquainted,  in  order  that  they  may  judge  correctly 
as  to  the  eligibility  of  the  proposed  assurance  ? 

12.  Please  to  describe  h*-  general  appearance,  whether 

— he  is  of  slender  frame  or  inclined  to  fulness ; 
whether  — he  has  any  peculiarity  of  manner  or  any 
defect  or  deformity  of  person,  and  whether  yon  con- 
sider the  Life  eligible  for  assurance  ? 

Gbntlehen,  —  I,  the  undersigned,  acting  as  Medical  Adviser  to  the  Society 

for do  hereby  certify  and  declare  that  the  above-written 

answers  to  the  questions  are  faithful  and  just,  and  made  according  to  the  best  of 
my  knowledge  and  judgment.  And,  after  due  consideration  of  all  particulars 
relating  to  the  case  submitted  to  me  for  my  opinion,  I  beg  leave  to  report,  that 


Dated  at .  this day  of ,  185—. 

Signed  --— ^---— -———-— ——— 


of .    Professional  Title 


To  the  Directors  of  the  —  ) 
Assurance  Society.  J 


*^*  It  is  usual  for  Assarance  Societies  to  supply  their  Medical  Referees  in  the 
Country  ^dth  Forms  No.  7  and  No.  8,  direct  from  the  Head  Office^  and  not  to  allow 
these  forms  to  go  into  any  other  hands. 
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Form  No.  11. 

FIRE  ASSURANCE  PROPOSAL  BOOK. 

[NamX,   AdDBBU,   AKD    OoCUTATIOlf   OF   PBOPOBEB.] 


QUABTBB. 


I4 

p      p 

Date. 

Surveyor's 
Beport,No. 

Particulars 

of 
Property. 

Result 

Number  of 
PoHoy. 

Bate. 

Sam 
Assured. 

Charges. 

Re- 
marks 

Policy 

and 
Stamp 

Pre- 
mium. 

Duty. 

« 

• 

***  An  additional  Column  may  be  added  to  this  Form,  specifying  Toton  or  Oout^ 
try  Proposal. 


Form  No.  12. 

FIRE  POLICY  DESCRIPTION  BOOK. 
[Naxx,  Addbxss,  axd  Oocofation  of  Absurxd.J 


QUASTXR. 


Number 

of 
Proposal 

Number 

of 
Policy. 

Date. 

Description 
Property. 

Rate. 

< 

Sum 
Assured. 

Charges. 

Re- 
marks' 

Policy 

and 

Stamp 

mtaS..  Duty. 

, 

1 

! 

1 
1 

*»*  It  is  necessary  to  register  the  Particulars  of  Toum  and  Qnmtry  Policies  in  sepa- 
rate Books,  so  as  to  comply  with  the  requirements  of  the  Stamp  Office. 
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Form  No.  13. 
FIRE  POLICY. 


Office. 


ASSUKANCE  SOCIETY. 


Payment  received  on  grailtiDg  this 

Policy  from  the —  day 

of '■ to  the day 

of 186— 

Premium      .        .       jC       .        . 

Policy 


£. 


No. 


Payments  to  be  made  yeariv  for  the 
renewal  of  this  Policy  on  the 
day  of 


ie< 


Premium 


Whereas 
sum  of 


■  ba —  paid  the 

to  the  [Sceptre]  Assurance 

Society,  and  ha —  also  agreed  to  pay  to  the  said  society  the  sum  of 

— ; on  the  day  of 

in  each  year,  during  the  continuance  of  this  policy,  for  assuring  from 
loss  or  damage  by  fire,  the  property  hereinafter  described,  in  the  place 
or  places  hereinafler  set  forth,  and  not  elsewhere,  unless  alio  ed  by 
indorsement  previously  made  hereon,  not  exceeding  in  each  case  the 
sum  specified,  namely :  — 

[Here  insert  separately  the  sums  intended  to  be  assured  upon  each 
House  or  Buildings  or  upon  each  class  of  movable  property.] 

* 

Now  BE  IT  HEBEBT  RNOWN,  that  from  the  date  hereof  'and  so  long 
as  the  said  assured  shall  duly  pay,  or  cause  to  be  paid,  to  the  society, 

the  said  sum  of yearly,  at  the  time 

aforesaid,  and  the  directors  of  the  said  society,  for  the  time  beings 
shall  accept  the  same,  the  Capital  Stock  and  property  of  the  Fire 
Department  of  the  said  society,  according  to  the  provisions  of  the 
Deed  of  Settlement  of  the  said  society,  afler  satisfying  all  assurances 
granted  by  the  said  society  previously  payable,  and  all  other  prior 
charges  on  such  Capital  Stock,  funds,  and  property,  shall  be  subject 
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and  liable  to  pay  and  make  good  to  the  said  assured  h —  executors, 
administrators,  or  assigns,  all  such  loss  or  jdamage  as  shall  be  occa- 
sioned by  Fire  to  the  property  hereinbefore  set  forth,  not  exceeding 
in  each  case  respectively  the  sums  hereinbefore  specified,  on  the  pro- 
perty hereinbefore  set  forth,  subject  in  every  respect  to  the  Con- 
ditions indorsed  on  this  policy,  and  to  the  provisions  of  the  Deed  of 
Settlement  of  the'teid  society. 

Provided  alwats,  and  it  is  hereby  expressly  declared,  that  the 
said  capital  stock,  funds,  and  property  of  the  said  society,  aH^r  mak- 
ing such  satisfaction  and  payment  as  are  before  mentioned,  shall 
alone  be  answerable  for  tiM  payment  of  the  moneys  assured  by  this 
policy,  and  that  no  director,  or  officer  of  the  society,  or  member 
therein,  shall  be  responsible  for  the  payment  of,  or  any  contribution 
towards  the  moneys  assured  by  this  policy,  or  liable  to  any  demand 
against  the  said  society  on  any  pretence  whatsoever  ;  and  that  no 
person  assured  by  the  society  shall  be  liable  to  any  demand  against 
the  society  on  any  pretence  whatsoever. 

Given  under  the  hands  of  three  of  the  DirectorSi  and  Sealed 

with  the  Common  Seal  of  this  Society,  this day 

of in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  fifty . 

Examined  \ ^^^_-^_  \ 

>  >  Directors. 

Entered ) ) 


Conditions  of  Fire  Assurance  under  tohick  this  Policy  is  granted. 

I.  Persons  upon  making  insurances  are  required  to  give  an  accu- 
rate description  of  the  buildings,  erections,  property,  and  efiects 
intended  to  be  insured.  If  the  insurance  is  on  stock  in  trade  and 
goods,  the  nature  of  the  same,  and  of  the  buildings  or.  place  in  which 
the  same  are  deposited,  must  be  truly  described ;  and  if  in  the  build- 
ings insured,  or  containing  any  property  insured,  shall  be  used  any 
steam-engine,  stove,  kiln,  furnace,  oven,  or  any  description  of  fire- 
heat,  other  than  common  fire-places  in  private  houses,  or  any  process 
of  fire-heat  be  carried  on  therein,  the  same  must  be  noticed  and 
allowed  in  the  policy,  and  if  any  omission  or  misrepresentation  take 
place  on  any  of  the  foregoing,  or  any  other  materia?  point,  the  policy 
is  void,  and  the  insurance  is  of  no  effect.    Every  insurance  attended 
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with  particular  circumstances  of  risk  must  be  so  specially  expressed 

in  the  policy  {  and  in  case  of  any  circumstance  happening  aAer  an  | 

insurance  has  been  effected,  whereby  th^  risk  shall  in  any  way  be 

increased,  the  insured  is  required  to  give  notice  thereof  in  writing  to 

the  society,  and  the  same   must,  previous  to  a  loss  occurring,  be 

allowed  by  indorsement  on  the  policy,  otherwise  the  policy  is  void, 

and  all  title  to  any  benefit  from  the  insurance  becofhes  forfeited. 

II.  The  charge  for  premium  is  calculated  from  the  quartcT'day 
last  past,  or  from  the  day  on  which  the  insurance  is  effected,  to  the 
quarier'day  ensuing ;  and  for  one  year,  or  several  years  from  such 
quarter-day,  as  may  be  agreed  on  ;  and  Unless  the  future  renewal 
payments  be  made  within  fifteen  days  aAer  the  period  limited  for  the 
expiration  of  the  policy,  the  insurance  will  cease  at  four  oVlock  in 
the  aAernoon  on  the  last  of  such  days.  Policies  for  periods  less  than 
a  year  will  finally  expire  at  four  o^clock  in  the  aflernoon  of  the  day 
of  the  termination  thereof,  without  the  allowance  of  any  extra  time. 

ni.  If  there  be  any  insurance  at  any  other  office  of  the  property 
insured  with  this  society,  notice  of  every  such  other  insurance  must 
be  given,  and  the  same,  with  the  several  amounts  thereof,  must  be 
stated  either  in  the  policy,  or  by  an  indorsement  upon  it,  otherwise 
the  insurance  with  this  society  is  void,  and  the  insured  not  entitled  to* 
recover  or  be  paid  in  case  of  loss ;  and  in  the  event  of  any  other  in- 
surance with  any  other  office,  this  society  will  pay  its  ratable  portion 
only  of  any  loss,  having  regard  to  every  other  existing  policy,  in 
whose  name  soever  such  policy  may  be. 

IV.  In  case  of  any  alteration  being  made  in  a  building  insured,  or 
containing  any  property  insured,  or  of  any  steam-engine,  stove-kiln, 
furnace,  oven,  or  any  other  description  of  fire-heat  being  introduced, 
or  of  any  trade,  business,  process,  or  operation  being  carried  on,  or 
goods  deposited  therein,  not  comprised  in  the  original  insurance,  or 
allowed  by  indorsement  thereon,  or  the  making  of  any  communi- 
cation from  one  building  to  another,  notice  thereof  must  be  given  ; 
and  every  such  alteration  must  be  allowed  by  indorsement  on  the 
policy,  and  any  further  premium  which  the  alteration  may  occasion 
must  be  paid ;  and  unless  such  notice  be  duly  given,  such  premium 
paid,  and  such  indorsement  made,  no  benefit  will  arise  to  the  insured 
in  case  of  loss. 

V.  Lease-holders,  trustees,  and  all  persons  entitled  to  houses, 
buildings,  and  other  insurable  property,  in  reversion,  may  insure  the 
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amount  of  their  respective  interests  in  such  buildings  and  property 
provided  the  nature  of  the  tenure  or  interest  be  duly  specified.  Per- 
sons holding  goods  on  trust  or  on  commission,  for  the  value  of  which 
they  are  responsible  in  case  of  fire,  may  insure  the  same,  but  the 
same  must  be  insured  as  such,  otherwise  the  policy  will  not  extend 
to  cover  such  property. 

YI.  Upon  the  death  of  persons  having  property  insured  with  this 
society,  it  will  not  be  necessary  to  make  a  fresh  insurance,  provided 
the  policy  is  continued  (as  it  may  be)  by  indorsement  to  the  person 
entitled  thereto,  or  the  interest  in  a  policy  may  be  transferred,  pro« 
vided  the  consent  of  the  directors  be  previously  obtained,  and  an 
indorsement  of  the  transfer  be  made  on  this  policy,  but  not  otherwise. 
If  goods  be  removed  to  a  new  situation,  notice  of  such  removal  must 
be  given  and  flowed  by  indorsement  on  the  policy,  and  a  suitable 
premium  paid,  if  the  risk  be  thereby  increased,  otherwise  the  policy 
will  not  extend  to  cover  such  goods,  and  the  policy,  from  the  time 
of  such  removal  will  be  void. 

VIL  No  loss  occasioned  by  or  through  any  rebellion,  riot,  tumult, 
insurrection,  or  commotion,  or  by  or  through  any  military  or  usurped 
power,  or  foreign  enemy,  or  thefts,  will  be  made  good.  Books  of 
accounts,  deeds,  writings,  manuscripts,  securities,  bills,  bonds,  ready 
money,  and  gunpowder,  are  not,  under  any  circumstances,  insured. 
The  society  will  not  be  responsible  for  any  loss  arising  on  hay  or 
com  destroyed  or  damaged  by  its  own  natural  heating,  but  will  pay 
the  loss  which  may  happen  to  any  contiguous  property  insured,  in 
consequence  of  fire  so  occasioned.  No  loss  will  be  allowed  for  any 
goods  or  utensils  which  may  be  destroyed  or  damaged  while  under- 
going  any  process  or  manufacture,  in  or  by  which  the  application  of 
fire*heat  is  used.  If  more  than  twenty  pounds  weight  o£  gunpowder 
shall  be  upon  the  premises  at  the  time  when  any  loss  happens,  such 
loss  will  not  be  made  good.  The  use  of  gas-lights  is  allowed,  pro« 
vided  the  gas  is  not  made  on  the  premises  insured  ;  but  the  society 
is  not  responsible  for,  or  liable  to,  pay  any  loss  or  damage  occasioned 
by  or  through  any  explosion,  whether  through  gas  or  otherwise,  or 
for  such  goods  as  may  be  burnt  from  the  careless  use  of  gas-lights, 
not  protected  by  shades  or  chimneys,  or  for  clothes  or  linen  burnt 
while  airing,  or  being  placed  before  an  open  fire. 

VIII.  Loss  by  lightning  will  be  made  good  by  this  society,  so  far 
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only  as  cither  the  building  or  effects  insured  may  have  been  actually 
set  on  fire  thereby,  and  burnt  in  consequence  thereof. 

IX.  All  persons  sustaining  any  loss  or  damage  by  fire,  are  forth- 
with to  give  notice  thereof  to   the  society,  at  their  chief  office  in 

,  and  within  fifteen  days  after  the  fire  occurring, 

deliver  in  writing,  as  particular  an  inventory  of  the  property  destroyed 
or  damaged,  as  the  nature  of  the  case  will  admit ;  such  inventory  to 
be  in  writing,  signed  by  the  parties,  and  to  contain  a  list  of  the  fur- 
niture, stock  in  trade,  tools,  goods,  and  other  articles  claimed  for, 
and  with  respect  to  any  buildings  or  erections  destroyed  or  injured,  a 
detailed  specification  and  estimate  of  the  loss  or  damage  is  to  be  fur- 
nished, showing  the  sum  necessarily  required  to  be  expended  to 
restore  or  reinstate  such  buildings  or  erections ;  in  all  cases  estimat- 
ing the  worth,  whether  of  buildings,  furniture,  stock* in  trade,  tools, 
or  other  goods,  according  to  the  quality  and  actual  condition  and 
value  of  the  property  at  the  time  of  the  fire  ;  •  [and  the  parties 
insured  must  make  proof  of  such  loss  by  producing  a  certificate, 
signed  by  two  or  more  householders  in  the  parish  or  place  where  the 
loss  or  damage  was  sustained,  that  to  the  best  of  their  knowledge 
and  belief,  such  fire  was  not  wilfully  occasioned  by  the  person  claim- 
ing compensation ;]  and  produce  their  invoices,  books  of  account, 
and  all  such  other  vouchers  as  shall  be  reasonably  required,  and  by 
the  solemn  declaration  or  affirmation  of  themselves  and  their  ser- 
vants when  required,  without  which  no  money  shall  be  recoverable. 
But  if  there  appear  any  fraud,  deceit  or  evil  practice  in  the  claim 
made  for  any  loss,  or  any  false  declaration  or  affirming  in  support 
thereof,  or  any  collusion  or  false  evidence,  or  denial,  or  wilful  mis- 
statement, or  fraudulent  misdescription  in  the  nature  or  value  of  the 
property  destroyed,  or  claimed  for,  the  claimant  shall,  in  every  such 
case,  forfeit  all  right  to  restitution  or  payment  under  or  by  virtue  of 
his,  her,  or  their  policy. 

X.  Losses,  when  proved  to  the  satisfaction  of  the  directors,  will 
be  made  good,,  either  by  payment  of  the  amount  thereof,  or  by 
rebuilding  or  repairing  the  premises,  or  by  reinstating  or  replacing 
the  goods  and  property  destroyed  or  damaged  with  others  of  a  like 
kind,  and  of  equal  quality  and  value,  as  far  as  the  same  is  pracli- 

*  The  words  in  Cl&ase  IX.,  within  brockets,  are  required  only  in  policies 
issned  to  the  industrial  classes. 


APPENDIX,  xlvii 

cable,  and  as  the  sum  insured  will  allow,  at  the  option  of  the  direi^tors. 
In  case  any  difference  shall  arise  between  the  assured  and  the 
society^  touching  the  amount  and  restoration  of  any  loss  upon  any 
policy  in  force  under  these  conditions,  such  differences  must  be  sub- 
mitted to  the  judgment  and  determination  of  arbitrators,  chosen  in 
pursuance  of  the  rules  of  the  society  in  that  behalf  made,  whose 
award  in  writing  shall  be  conclusive  on  all  parties. 


All  notices  are  (to  prevent  mistakes)  required  to  be  made  in  writ- 
ing, and  all  indorsements  and  allowances  must  be  signed  by  the 
manager,  or  one  of  the  clerks,  or  known  agents  of  the  society. 

*^*  No  receipts  are  to  be  taken  but  such  as  are  pnnted,  and 
issued  from  the  society,  and  signed  by  the  manager,  or  one  of  the 
clerks,  or  known  agents.  All  reasonable  expenses  attending  the 
removal  of  goods  in  time  of  danger  will  be  repaid,  such  claim  being 
made  within  seven  days  after  the  same  shall  have  been  incurred. 


Form  No.  14. 

WHOLE  LIFE  POLICY. 

Office. 

•  Folio 

m 

Table 

ASSURANCE  SOCIETY. 


OWN  LITE.  WHOLB  TSBH. 

Annnal  Premium,  £ to  be  ) 

paid  [  *by Instalments  > 

of  £ each,  due J )  No. 

First  Instalment  paid   £ 

PoUcy 


1.  Whereas, 


of the  hereinafter  designated  ^assured, 
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hath  agreed  with  the  [Sceptre]  Assurance  Society,  for  an  Assurance 

in  the  sum  of upon  h —  own  life,  for 

the  whole  continuance  thereof,  and  hath  delivered  into  the  office  of 
the  said  society  a  declaration  or  statement  in  writing,  dated  on  or 
about  the    ■                                  day  of  ,  one 

thousand  eight  hundred  and  fifty ,  signed  by  h self,  con- 
taining the  several  particulars  requisite  for  such  assurance. 

2.  And  whereas  .  the  said  assured  hath  [^agreed  to  pay  to]  the 
said  society  the  sum  of  ,  the  annual 
premium  or  consideration  for  the  said  assurance  for  one  year,  termi- 
nating on  the day  of , 


one  thousand  eight  hundred  and  ,  [by  

[half-yearly,  quarterly,  monthly,  or  weekly]  instalments  of 

each,  due  on ,  and  to  pay  all  future  annual 

premiums  in  respect  of  this  policy,  by  instalments  of  similar  amount, 
and  at  the  like  periods]  [*and  in  part  payment  of  the  first  annual 

premium,  hath  paid  to  the  said  society  the  sum  of ^], 

the  receipt  of  which  [^last  mentioned]  sum  is  hereby  acknowledged. 
3.  Now  THIS  Policy  Witnesseth,  that  in  case  the  said  assured 
shall  die  before  or  upon  the  last  mentioned  day,  or  in  case  he  shall 
survive  that  day,  apd  he  or  h —  assigns  shall,  on  or  before  that  day, 
and  on  or  before  the  same  day  of  the  last  mentioned  month  in  each 
and  in  every  succeeding  year,  during  which  he  shall  be  living,  pay 

unto  the  said  society  the  sum  of then 

so  much  of  the  Capital  Stock,  Punds,  and  Property  of  the  Life  De- 
partment of  the  society,  as  by  the  provisions  of  the  Deed  of  Settle- 
ment of  the  said  society  is  made  liable  and  applicable  to  pay  assur- 
ances issued  out  of  the  Life  Department  thereof,  after  satisfying  all 
such  assurances  granted  by  the  said  society  previously  payable,  and 
all  other  prior  charges  on  such  capital  stock,  funds,  and  property, 
shall  be  subject  and  liable  (according  to  the  provisions  of  the  Deed  of 
Settlement  of  the  said  society)  to  pay  to  h —  executors,  administra- 
tors, or  assigns,  within  [three]  calendar  months  next  after  proof  shall 
have  been  given  to  the  satisfaction  of  the  directors  of  the  said  society, 

of  h —  death,  and  of  the  cause  thereof,  the  full  sum  of 

sterling,  (a)  and  also  such  farther  sum  or  sums^  if  any  ^  as  may  under 


(a)  The  words  of  Clause  3,  in  tto/tcs,  mast  be  omitted  where  the  policy  is  not 
on  the  Profit  Scale. 
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the  provUians  of  the  deed  of  Settlement  of  the  said  society  he  added 
by  way  of  Bonus  to  the  sum  assured^  [*or  so  much  thereof  as  shall 
remain  after  deducting  therefrom  the  amount  of  such  annual  pre- 
mium for  the  year  in  which  such  death  shall  happen,  such  year  con- 

mencing  on  the day  of  the  month 

in  one  year,  and  ending  on  the __^__  day  of  the 

same  month  in  the  next  and  each  succeedmg  year,  if  the  same  shall 
not  have  been  paid,  or  a  due  proportionate  part  of  such  premium  for 
the  time  which  shall  remain  between  such  death  and  the  end  of  the 
year  in  which  it  shall  happen,  computed  as  aforesaid.] 

4.  Providsd  always,  and  it  is  hereby  expressly  declared,  that  the 
said  capital  stock,  funds,  and  property  of  the  said  society,  after  mak* 
ing  such  satisfaction  and  payment  as  are  before  mentioned^  shall  alone 
be  answerable  for  the  payment  of  the  moneys  assured  by  this  policy, 
and  that  no  director,  or  officer  of  the  said  society,  or  member  therein^ 
shall  be  responsible  for  the  payment  of,  or  any  contribution  towards, 
the  moneys  assured  by  this  policy,  or  be  liable  to  any  demand  against 
the  said  society  on  any  pretence  whatsoever ;  and  that  no  persoa 
assured  by  the  said  society  shall  be  liable  to  any  demand  against  the 
society  on  any  pretence  whatsoever. 

5.  Provided  also,  that  this  policy  and  the  assurance  hereby, 
effected,  are  and  shall  be  subject  and  liable  to  the  several  conditions, 
restrictions,  and  stipulations,  hereon  indorsed,  and  to  the  provisions 
of  the  Deed  of  Settlement  of  the  said  society,  so  far  as  the  same  are^ 
or  shall  be,  applicable,  in  the  same  manner  as  if  the  same  respect- 
ively were  here  repeated  and  incorporated  in  this  policy. 

6.  Frovidbd  also,  that  if  any  fraud  has  been  practised  upon  the  said, 
society,  in  effecting  the  insurance  hereby  made,  this  policy  shall  be  void, 
and  all  moneys  paid  thereunder  shall  be  forfeited  to  the  said  society. 

7.  In  witness  whereof,  the  Common  Seal  of  the  said  Society  i& 
hereunto  affixed,  by  order  of  the  Board  of  Directors  ;  and  the  under- 
signed, being  three  of  the  Directors  of  the  said  society,  have  here- 
unto subscribed  their  names,  this  • day  of , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty .. 


Examined ) )  Directors 

Entered : ] §  ^^»^^^^^»- 

Note.— Where  the  piemiam  is  paid  annually,  the  words  between  [brackets! 
and  marked  *  must  be  omitted ;  and  in  the  second  clause  the  words  "  hath  paid, 
must  be  inserted  instead  of  **  hath  agreed  to  payP 
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Conditions  of  Life  Assurance  under  which  this  Policy  is  granted. 

I.  The  [•  instalments  of  the]  premium  under  this  policy  must  be 
paid  within  [f  fifteen]  days  of  the  same  becoming  due. 

II.  All  such  payments  must  be  made  at  the  ofBce  of  the  society 
where  the  assurance  was  effected,  unless  altered  by  agreement,  and 
then  at  the  office  of  the  society  substituted  for  it. 

III.  This  policy  will  be  absolutely  forfeited,  unless  [*  all  instal* 
ments  of]  the  premium  in  arrear  be  paid  within  [t  fifteen]  days  after 
the  day  on  which  the  [*  first  of  such  instalments  of  the]  premium  in 
arrear  became  due,  together  with  a  fine,  equal  to  the  amount  of  one 
tenth  of  such  arrears  ;  or  unless  afler  the  expiration  of  those  fifteen 
days,  it  be  revived,  with  the  consent  of  the  directors,  to  be  given  by 
them  if  they  think  proper,  within,  and  not  after,  twelve  weeks  from 
the  day  whereon  the  [*  first  instalment  of  the]  premium  in  arrear 
became  due,  and  upon  their  being  satisfied  by  a  medical  reexami- 
nation as  to  the  health  of  the  party  or  parties  whose  life  or  lives  hath 
or  have  been  assured,  and  on  payment  of  [*  all  the  instalments  of] 
the  premium  in  arrear,  and  of  a  further  fine  thereon,  to  be  fixed  by 
the  board  of  directors,  of  not  less  than  five  shillings  per  cent,  on  the 
sum  assured. 

IV.  If  the  person  whose  life  is  assured  under  this  policy  shall, 
without  the  permission  of  the  directors,  go  out  of  Europe,  or  die 
upon  the  high  seas,  except  in  passing  from  one  part  of  the  United 
Kingdom  to  another ;  or  in  passing  from  one  part  of  Europe  to  ano- 
ther part  of  Europe  ;  or  if  he  shall  enter  into  any  police  force,  or  the 
preventive  service  ;  or  if  he  shall  be  engaged  or  employed  in  actual 
warfare  in  any  military  or  naval  capacity ;  or  being  or  becoming  a 
seafaring  person,  shall  go  upon  the  seas  in  pursuance  of  his  occupa- 
tion, then  the  benefit  of  this  policy  shall  be  forfeited. 

V.  If  the  person  whose  life  is  assured  by  this  policy  shall  die  by 
duelling,  or  by  his  or  her  own  act,  whether  sane  or  insane,  or  by  the 
hands  of  justice,  the  benefit  of  this  policy  shall  be  forfeited,  except 
to  the  extent  of  the  interest  which  any  person  may  have  previously 
acquired  therein  by  assignment  for  valuable  consideration,  duly  noti- 
fied in  writing  to  the  society  previously  to  the  death  of  the  person 
whose  life  is  assured,  or  by  legal  lien,  and  upon  such  interest  being 
proved  to  the  satisfaction  of  the  directors :  —  but  if  this  policy  be  in 
the  possession  of  the  person  whose  life  is  assured  at  the  time  of  such 
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death,  the  directors  may,  if  they  think  fit,  pay  for  the  benefit  of  his 
family,  any  sum  of  money  not  exceeding  the  amount  the  society 
would  have  paid  to  such  deceased  person  for  the  purchase  of  his 
interest  in  this  policy,  on  the  day  previous  to  his  death. 

VI.  All  such  proof  of  the  death  of  the  person  or  persons  whose  life 
or  lives  is  or  are  assured  under  this  policy,  and  of  the  cause  thereof, 
and  all  such  information  respecting  the  claim  made  in  consequence 
thereof,  must  be  given  to  the  directors  as  they  shall  require. 

YII.  In  case  of  this  policy  becoming  void  under  these  conditions 
or  the  provisions  within  contained,  the  society  shall  not  be  bound  to 
refund  any  moneys  which  shall  have  been  received  by  them  in  respect 
of  this  policy,  and  all  claims  against  the  society  in  respect  of  this 
policy  shall  be  extinguished. 

VIII.  In  case  of  this  policy,  or  of  the  moneys  hereby  assured  to 
be  paid,  becoming  the  subject  of  any  trust  whatsoever,  the  receipt  of 
the  trustee  thereof  for  the  time  being  may  be  accepted  as  an  effectual 
discharge  to  the  society  for  any  moneys  payable  by  the  society  under 
such  policy,  without  the  society  being  bound  to  see  the  application  of 
such  moneys,  or  being  answerable  or  accountable  for  the  misapplica- 
tion  or  non*app1ication  thereof. 

Note.  —  If  the  premiam  be  paid  annuaUyf  the  words  between  [brackets,  and 
marked  *]  must  be  omitted.  The  number  of  days  usually  allowed  for  payment 
of  renewal  premiams  are  for  yearly ^  thirty  day$;  half  yearly  or  quarterly^  Ji/Uen 
days;  for  monthly,  eight  days;  and  for  wteUy^faur  days.  According,  therefore,  as 
the  premiums  are  agreed  to  be  paid,  the  words  within  [brackets,  and  marked  t] 
most  be  yaried. 


Form  No.  15. 
ENDOWMENT  ASSURANCE  POLICY. 

[By  which  a  Sum  is  Payable  to  the  Person  Assured  in  the  event  of 
his  Surviving  a  Particular  Age,  or  Previously  Dying. 

Substitute  the  following  clauses  for  those  similarly  numbered  in 
Form  14. 

1.  Whereas, 


of the  hereinafter  designated  assured, 

hath  agreed  with  the  [Sceptre]  Assurance  Society,  for  an  Assurance 
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of  the  sum  of  ■  upon  [his]  own  life  on 

either  of  the  following  events,  whichever  may  first  happen,  namely, 
such  assurance  to  be  paid  to  [the  assured]  or  [his]  assigns,  upon 

[his]  surviving  the day  of ,  18 — , 

or  to  the  executors,  administrators,  or  assigns,  of  the  assured,  should 

[he]  die  before  the  said day  of , 

18 — ,  and  hath  delivered j  (f-c,  (here  take  the  remaining  portion  of 
clause  1,  in  Form  11.) 

3.  Now  THIS  PoLicT  wiTiTESSETH,  that  in  case  the  said  assured 
shall  survive  the  said  day  of  ,  185^,  or  in  case 

he  shall  die  before  or  upon  the  day  mentioned  in  the  last  preceding 
clause,  or  in  case  [he]  shall  survive  that  day,  and  [he]  or  [his] 
assigns  shall,  on  or  before  that  day,  and  on  or  before  the  same  day 

of  the  month  lastly  hereinbefore  referred  to,  namely,  the 

day  of  the  month  of ,  in  each 

and  in  every  succeeding  year  during  which  [he]  shall  be  living,  up 

to  the  said day  of ,  18, — , 

first  within  named,  pay  unto  the  said  society  the  sum  of , 

then  so  much  of  the  Capital  Stock,  Funds,  and  Property  of  the  Life 
Department  of  the  said  society  as  is  by  the  provisions  of  the  Deed  of 
Settlement  thereof  made  liable  and  applicable  to  pay  assurances 
issued  out  of  the  Life  Department  of  the  said  society,  afler  satisfying 
all  such  assurances  granted  by  the  said  society  according  to  the  pro- 
visions of  the  Deed  of  Settlement  of  the  said  society,  previously  pay* 
able,  and  all  other  prior  charges  on  such  capital  stock,  funds,  and 
property,  shall  be  subject  and  liable  within  [three]  calendar  months 
next  aAer  proof  shall  have  been  given  to  the  satisfaction  of  the 
directors  of  the  said  society  of  the  assured  having  survived  the  said 

day  of ,   18 — ,  or  of  his  death  happening  prior 

thereto,  and  of  the  cause  thereof,  to  pay  to  [himself,]  [his]  assigns, 
executors,  or  administrators,  as  the  case  may  be,  the  full  sum  of 

sterling,  and  all  such  further 

sum  or  sums,  if  any,  as  may  under  the  provisions  of  the  rules  of  the 
said  society  be  added  by  way  of  Bonus  to  the  sum  hereby  assured, 
[or  so  much  thereof  as  shall  remain  aAer  deducting  therefrom  the 
amount  of  such  annual  premium  for  the  year  in  which  either  of  the 
events  assured  against  shall  happen,  such  year  commencing  on  the 

day  of  the  month  of in  one  year,  and 

ending  on  the day  of  the  same  month  in  the  next, 
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and  each  succeeding  year,  if  the  sam  shall  not  have  been  paid,  or  a 
due  proportionate  part  of  such  premium  for  the  time  which  shall 
remain  between  the  happening  of  either  of  the  events  herein  assured 
against,  and  the  end  of  the  year  in  which  it  shall  happen,  computed 
as  aforesaid.] 

[Take  the  Conditions  under  Form  14.] 


Form  No.  16. 

POLICY  ON  TWO  JOINT  LIVES. 

Substitute  the  following  clauses  for  those  similarly  marked  in 
Form  No.  14. 

1.  Whereas,  of 

and 


of the  hereinafter  designated 

assured,  alleging  themselves  to  be  interested  in  the  lives  of  each 
other,  have  agreed  with  the  [Sceptre]  Society,  for  an  assurance  of 

the  sum  of to  be  paid  on  the 

death  of  [^  such  of  them  as  shall  first  die],  and  have  caused  to  be 
delivered  to  the  office  of  the  said  society,  the  declarations  or  state- 
ments in  writing,  dated  on  or  about  the day  of 

—  ,  one  thousand  eight  hundred  and  fifty  , 

thereby    declaring  amongst  other  things,  that  the  age  of  the  said 

— — ^— —  will  not  on  [his]  next  birthday  exceed 

years,  and  that  the  age  of  the  said  '  will  not  on 

[his]  next  birthday  exceed  —————  years,  the  said  declara- 
tions or  statements  also  containing  the  several  other  particulars  re- 
quisite for  such  assurance,  and  the  said  and 

'  have  agreed  that  such  assurance  when 

efiected  shall  be  ['  on  their  joint  account,  and  for  their  joint  benefit], 
so  that  in  case  of  there  being  no  disposition  thereof  to  the  contrary, 
by  both  of  them,  ['  the  survivor  of  them]  may  also  be  entitled  to  the 
benefit  of  such  assurance. 

Now  THIS  Policy  witnesseth,  that  in  case  [*  either]  of  the  said 
assured  shall  die  befo*e  or  upon  the  last  mentioned  day,  or  in  case 

E* 


liv  APPENDIX. 

both  of  them  shall  survire  that  day,  and  they  or  their  assigns  shall 
on  or  before  that  day,  and  on  or  before  the  same  day  of  the  last 
mentioned  month  in  each  and  in  every  succeeding  year,  during  which 
both  of  them  shall  be  living,  pay  unto  the  said  society  the  sum  of 

■         ,  then  so  much  of  the  Capital  Stock,  Funds, 

and  Property  of  the  Life  Department  of  the  society,  as  by  the  pro- 
visions of  the  Deed  of  Settlement  thereof  is  made  liable  and  appli- 
cable to  pay  assurances  issued  out  of  the  Life  Department  of  the  said 
society,  aAer  satisfying  all  such  assurances  granted  by  the  said  soci- 
ety previously  payable,  and  all  other  prior  charges  on  such  capital 
stock,  funds,  and  property,  shall  be  subject  and  liable,  according  to 
the  provisions  of  the  Deed  of  Settlement  of  the  said  society,  to  pay 
[^  to  their  assigns  or  the  survivor  of  them,  or  [his]  executors,  admi- 
nistrators or  assigns],  within  [three]  calendar  months  next  aAer  the 
proof  shall  have  been  given  to  the  directors  of  the  said  society  of  the 
death  of  such  one  of  them  as  shall  first  die,  and  of  the  cause  thereof, 
the  full  sum  of  — _^_^_  sterling,  and  also  such,  ^e. 
[here  take  to  the  end  of  Clause  3,  from  Form  No.  14.] 
[Take  Conditions  as  in  Form  No.  14.] 


Form  No.  17. 
POLICY  ON  THE  SURVIVOR  OF  TWO  LIVES. 

A  very  slight  alteration  of  Clauses  1  and  3  of  Form  No.  16,  will 
render  it  applicable  to  an  assurance  payable  on  the  last  of  two  lives, 
for  instance  — 

The  substitution  of  the  words  *^  both  of  them,"  in  Clause  1,  for  the 
words  within  the  brackets  [1].  And  the  words  *'  for  the  benefit  of 
the  survivor  of  them,"  instead  of  the  words  within  the  brackets  [2]. 
And  the  words  ^^  the  executors,  administrators,  or  assigns,  of  the  sur- 
vivor of  them,"  instead  of  the  words  within  the  brackets  [3]. 

In  Clause  3. 

The  term  "  5o/A,"  instead  of  "  either,^'  within  the  brackets  [4]. 
The  words  ^'  to  the  executors,  administrators,  or  assigns,  of  the  sur- 
vivor of  them,"  instead  of  the  words  within  the  brackets  [5].  [Take 
Conditions  as  in  Form  No.  IL] 
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Form  No.  18. 


POLICY  FOB  AN  ENDOWMENT. 

[Payable  to  a  person  on  attaining  a  given  age,  with  the  option  in 
case  of  his  death,  to  the  person  effecting  the  assurance,  of  receiving 
back  the  premiums  (less  twenty  per  cent.)  previously  paid  thereon, 
or  of  nominating  another  person  to  receive  the  amount  at  the  period 
of  time  the  person  (deceased)  if  living  would  have  been  so  entitled.] 


ASSURANCE  SOCIETY. 


EHD0WME2rr  FOUCT. 


No.  . 
Date. 
Due 


»   ■ 


(MONTHLY.) 


Amonnt  of  Azmtial  ( 
Premium    .    .    ) 


£   . 


€k>DtribatiQn8    . 
Last  payment  on 


.    •    . 


Substitute  the  following  Clauses  for  those  simularly  numbered  in 
Form  No.  14. 

1.  Wherejis,  

of  has  agreed  with  the 

[Sceptre]  Assurance  Society  to  effect  an  Assurance,  being  an  En- 
dowment, for  the  sum  of to  be  paid  to 

,  of the 

hereinafter  designated  assured,  on  the day  of 

,  185 — ,  in  case  the  said  assured  shall  be  then 

living,  \}  and  in  the  event  of  his  death  before  such  day,  then  to  such 
person  or  persons  who  shall  be  living  on  that  day  as  shall,  subject  to 
the  conditions  hereupon  indorsed,  from  time  to  time  in  that  behalf  be 
duly  nominated,  but  subject  always  to  such  option  of  claiming  such 
payment  from  the  said  society  in  respect  of  premiums,  as  in  and  by 
the  said  conditions  is  reserved  '],  and  hath  delivered,  dec,  [here  take 
to  the  end  of  Clause  1,  in  Form  14.] 

3.  Now  TBis  Policy  witnessbth,  that  provided  the  said  assured 
shall  be  living  on  the  said day  of , 
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18 — ^  [9  or  in  case  of  [his]  death  before  that  day,  if  any  person  or 
persons  who  shall,  pursuant  to  the  conditions  herein  indorsed,  be 

nominated  by  the  said to  take  the  benefit 

of  this  Assurance,  shall  be  liring  on  the  said day  of 

— — ,  18 — ^]  and  [he]  the  said  , 

or  [his]  assigns,  executors,  or  administrators,  shall  do,  and  in  the 

mean  time,  and  until  the  said  — — «  day  of , 

18 — ,  in  every  year,  pay  to  the  said  society  the  premium  of. — 


,  then  so  much  of  the  capital  stock,  funds,  and  pro- 
perty of  the  Life  Department  of  the  said  society,  as  is  by  the  pro- 
visions of  the  Deed  of  Settlement  thereof  made  liable  and  applicable 
to  pay  assurances  issued  out  of  the  Life  Department  of  the  said 
society,  after  satisfying  all  such  assurances  granted  by  the  said  society 
previously  payable,  and  all  other  prior  charges  on  such  capital  stock, 
funds,  and  property,  shall  be  subject  and  liable  according  to  the  pro- 
visions of  the  Deed  of  Settlement  of  the  said  society,  to  pay  within 

[three]  calendar  months  from  the  said day  of 

,  185 — ,  to  the  said  assured,  if  then  living)  [•  or  to  such 

person  or  persons  then  living,  as  shall  be  nominated  by  the  said 
to  the  benefit  of  their  policy,  pursuant  to 


the  conditions  hereon  indorsed  3],  the  full  sum  of 

sterling,  and  also  such  further  «um,  ^c,   [here  take  remainder  of 
Clause  3,  from  Form  No.  14.] 


Conditions  of  Endovment  Assurance  under  which  this  Policy  is 

granted, 

1.  This  policy  will  not  become  void  if  the  premium  from  time  to 
time  to  become  due  thereon,  be  paid  within  [fifteen]  days  of  the 
same  becoming  due ;  and,  though  the  premium  thereon  should  not 
be  paid  within  such  extended  period,  this  policy  may  be  revived 
within  three  calendar  months  from  the  expiration  of  such  extended 
period,  upon  payment  to  the  society  of  a  fine  of  five  shillings  on 
every  one  hundred  pounds  assured,  together  with  a  sum  equivalent 
to  five  per  cent,  on  the  premium  remaining  unpaid. 

2.  In  case  of  the  death  of  the  party  nominated  by  this  policy  to 
the  benefit  thereof  before  the  day  fixed  as  within  mentioned  for  the 
payment  of  the  sum  assured,  the  party  by  whom  this  policy  is  effect- 
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ed,  or  his  assigns,  executors,  or  administratorB,  shall  be  entitled,  upon 
giving  three  calendar  months*  notice  in  writing  to  the  society,  to  de- 
termine the  assurance  effected  by  this  policy,  and  to  receive  in 
satisfaction  and  extinguishment  of  all  claims  and  demands  thereupon, 
a  sum  equivalent  to  the  premium  or  premiums  which  he  or  they  shall 
have  paid  to  the  society  in  respect  thereof,  subject  to  a  deduction  of 
one  tenth  thereof  which  may  be  retained  by  the  society ;  or  — 

3.  In  case  and  so  often  as  it  shall  happen  that  the  party  nominated 
by  this  policy  to  the  benefit  thereof  as  within  mentioned,  or  any  per- 
son or  persons  from  time  to  time  to  be  nominated  as  hereby  author- 
ized to  the  benefit  of  the  said  policy,  in  the  stead  or  place  of  the 
party  nominated  to  the  benefit  thereof  as  within  mentioned,  shall  die 
before  the  day  fixed  as  within  mentioned  for  the  payment  of  the  said 
sum  assured,  then  the  person  by  whom  this  policy  is  effected,  or  his 
assigns,  executors,  or  administrators,  shall  be  entitled  to  nominate^  as 
hereby  prescribed,  any  other  person  or  persons  to  take  the  benefit  of 
this  policy,  and  of  the  assurance  hereby  efiected  ;  and  the  person  or 
persons  so  nominated  shall  have  and  take  the  benefit  thereof  accord- 
ingly, subject  nevertheless  to  the  chance  of  his  or  their  being  de- 
prived of  the  benefit  thereof  by  the  exercise  of  the  option  mentioned 
in  the  said  second  condition  in  the  same  manner,  and  as  fully,  effect- 
ually, and  advantageously,  as  if  he  or  they  had  been  nominated  to 
the  benefit  of  this  policy,  and  of  the  assurance  thereby  effected  by 
this  instrument  itself,  provided  nevertheless,  that  every  such  nomina- 
tion, in  order  to  be  effectual,  shall  be  in  writing  under  the  hand  or 
hands  of  the  parties  entitled  to  exercise  the  same,  and  be  deposited 
or  left  with  the  said  society  at  their  office  aforesaid,  within  three 
calendar  months  next  immediately  after  the  exercise  thereof,  and  that 
for  and  in  respect  of  every  such  nomination,  a  fee  after  the  rate  of 
five  per  cent,  upon  the  said  sum  assured  be  paid  to  the  society  within 
such  three  calendar  months,  and  that  each  and  every  nomination 
shall  be  made  in  such  form  as  may  be  required  by  the  directors  for 
the  time  being  of  the  society,  should  they  be  pleased  to  prescribe 
such. 

4.  Any^  sum  payable  by  the  society  under  this  policy  shall  not 
carry  interest  against  the  society,  and  the  society  shall  cease  to  be 
liable  for  such  sum,  if  the  same  be  not  claimed  by  or  on  behalf  of 
the  party  or  parties  entitled  thereto,  within  ten  years  next  after  that 
the  same  shall  have  become  due. 
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5.  That  in  case  of  this  policy  or  of  the  moneys  hereby  assured  to 
be  paid  becoming  the  subject  of  any  trust  whatever,  the  receipt  of 
the  trustees  for  the  time  being  of  the  said  policy  or  moneys  may  be 
accepted  as  an  effectual  discharge  to  the  society  for  any  moneys 
payable  by  the  society  under  such  policy,  without  the  society  being 
bound  to  see  to  the  application  of  such  moneys,  or  answerable  or 
accountable  for  the  misapplication  or  non-application  thereof. 


Form  No.  19. 
POLICY  FOR  AN  ENDOWMENT. 

[Payable  to  a  person  on  attaining  a  given  age,  without  Return  of 
Premium,  or  option  to  Nominate  another  person  in  his  stead,  in  case 
of  previous  death.] 

Take  Clause  1  of  Form  No.  18,  omitting  the  words  between 
brackets  [1]. 

Omitting  the  words  in  Clause  3,  also  between  brackets  [2]. 

And  omitting  also  the  words  in  the  same  clause  between  brack- 
ets [3]. 

Take  clauses  2,  4,  5,  6,  and  7,  from  No.  11. 

Take  Conditions  1,  4,  and  5,  from  Form  No.  18,  omitting  Condi- 
tions 2  and  3. 
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Form  No.  20. 
DEFERRED  ANNUITY  POLICY. 
ASSURANCE  SOCIETY. 


No. 

.^______  For  the  renewal  of  this  Policy,   the 

Eremiam  or  sum  of  £ — 
»  to  be  paid  on  the  day  or  days 
on  gnmting  this  policy  for  the  Anna-  mentionea  in  the  body  of  this  Policy, 
Ity  ondennentioned.                                         up  and  including  the day  of 


IS—. 


Pfemium      .       .       £       .       .  The  Annuity  by  this  Policy  assured 

Policy to  be  paid,  wiu.  subject  as  hereinaf- 

ter  expressed,  be  payable  annually, 

jC  .       .  on  the in  each 

'  yoW|  tbe  first  of  such  payments  to  be 

made  on  the  -^— — ^—  day  of 
,18—. 


Substitute  the  following  clauses  for  those  similarly  marked  in  Form 
No.  11. 

1.  Whereas,  _ 

of hath  agreed  with  the  [Sceptre]  Assur- 
ance Society,  to  efiect  an  assurance  for  an  annuity  of  — ^— — 

pounds  to  be  payable  to  [him]  or  [his]  assigns,  on  [his]  attaining  the 
age  of  ■  years,  and  thenceforth  during  [his]  life,  the 

first  payment  to  be  made  on  the day  of , 

18 — ;  and  hath  delivered,  &c.  [here  take  remainder  of  Clause  1, 
from  Form  No.  14.J 

2.  And  whebejis  the  said hath  paid  to  the 

directors  of  the  said  society  the  sum  of as  the 

first  premium  for  such  proposed  assurance. 

3.  Now  THIS  Policy  witmesseth,  that  if  the  said  ^^— — 

shall  be  living  on  the •  day  of 18^, 

and  [he]  or  [his]  assigns  shall  in  the  mean  time  on  the 

day  of in  each  and  every  year,  pay  unto  the  said 

society  the  premium  or  sum  of  ,  then 

so  much  of  the  capital  stock,  funds,  and  property,  of  the  Life  Depart- 
ment of  the  said  society,  as  by  the  provisions  of  the  deed  of  Settle- 
ment thereof  is  mado  liable  to  pay  assurances  issued  out  of  the  Life 
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Department  of  the  said  society,  after  satisfying  all  such  assurances 
granted  by  the  said  society  previously  payable,  and  all  other  charges 
on  such  capital  stock,  funds,  and  property,  shall  be  subject  and  liable, 
according  to  the  provisions  of  the  Deed  of  Settlement  of  the  said 

society  to  pay  to  the  said or  [his]  assigns, 

and  from  and  after  the  said day  of , 

18 — ,  and  thenceforward  during  [his]  life,  one  Annuity  or  clear  Year- 
ly sum  of sterling,  to  be  payable  at  the  times 

and  in  the  manner  mentioned  at  the  head  of  this  policy. 

NoTS. — ^If  the  premiam  be  paid  half  yearly,  quarterly,  monthly,  or  weekly,  a 
condition  most  be  inserted  (something  similar  to  that  in  Form  14)  in  the  body 
of  the  policy,  by  which  it  is  declared  that,  in  case  the  same  be  not  paid  within  a 
given  number  of  days  after  its  respectively  coming  due,  that  the  Policy  will  be 
Toid,  and  the  annuity  be  forfeited. 


Form  No.  21. 
POLICY  FOR  SURVIVORSHIP  ANNUITY. 

ASSURANCE  SOCIETT. 


No. 


For  the  Rnewal  of  this  Policy,  the  pre- 

£  ...........•...—^  minm  or  sum  of  £ is 

to  be  paid  on  the  day  or  days  men- 
First  payment  received  by  the  society  tioned  in  the  body  of  this  Policy,  up 
on  granting  this  Policy  for  the  Annu-  to  the  death  of  the  person,  after  whose 
ity  undermentioned.  decease  the  annuity  becomes  paya- 

£       .       .  ble. 

Policy The  Annuity  by  this  Policy  assured  to 

be  paid  will,  subject  as  herenfter  ex- 

£  pressed,  be  paia  annually;  the  fint 

of  such  payments  to  be  made  twelve 

calendar  months  after  the  death  of 
the  person  upon  whose  decease  the 
same  becomes  payable. 


Substitute  the  following  clauses  for  those  similarly  numbered  in 
Form  No.  14. 

1.  Whereas 

of ^ and 

of have  agreed  with  the  [Sceptre] 

Assurance  Society,  to  effect  an  assurance  of  an  annuity  of 
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pounds,  to  be  payable  to  the  said 


or  [his]  assigns,  and  henceforth  during  [his]  life  only,  after  the  de- 
cease of  the  said j  and  have  caused  to  he  deliuerid, 

4*0.  [here  take  portion  of  Clause  1,  in  Form  No.  16,  to  the  end  of  the 
declaration  of  ages.] 

[Here  take  Clause  2,  of  Form  No.  20.] 

3.  Now  THIS  PoLicT  WITNESSETH,  that  if  the  said 

'  and shall  on  the 

— -^— — — ^—  day  of in  each  and  every 


year  during  the  joint  continuance  of  their  lives,  pay,  or  cause  to  be 

paid,  unto  the  said  society,  the  premium  or  sum  of , 

then  and  in  such  case,  but  subject  only  to  the  decease  of  the  said 

,  and  upon  proof  thereof  given  to  the 

satisfaction  of  the  directors  of  the  said  society,  and  of  the  cause 
thereof,  so  much  of  the  Capital  Stock,  d&c.  [here  copy  the  portion 
of  Clause  3,  of  Form  No.  20,  commencing  with  ^'  Funds  and  pro^ 
perty^^  to  ^^  or  his  assigns^^^]  from  and  after  the  decease  of  the  said 

-,  and  thenceforward  during  [his]  life,  an 

Annuity  or  clear  yearly  sum  of ; —  sterling,  to 

be  payable  at  the  time  and  in  the  manner  mentioned  at  the  head  of 
this  policy. 

[For  the  Conditions  to  this  Policy,  see  Form  No.  14.] 
[See  also  Note  to  Form  No.  20,  as  to  Half-yearly,  Quarterly, 
Monthly,  or  Weekly  Payments."] 


Form  No.  22. 
POLICY  FOB  A  TERM  LIFE  ASSURANCE. 

Life  of  Another.^ 

[Payable  only  if  the  person  assured  dies  within  the  term  or  period  of 

assurance.] 

Substitute  the  following  Clauses  for  those  similarly  marked  in  Farm 
No.  14. 

1.  Whereas^ . 

*  This  Form  can  be  very  easily  altered  for  an  Own  Life  Policy^  by  omitting 
those  portions  of  clauses  1  and  3  which  refer  to  the  party  or  parties  asmmng  the  life 
of  another. 


S 
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the  hereinafter  designated  assured,  alleging to  be 

interested  in  the  life  of of 

haT —  agreed  with  the  [Sceptre]  Assurance  Society  for  an  Assurance 

of  the  sum  of upon  the  life  of  the  swd 

for  the  term  of years,  com- 
mencing on  the day  of one  thousand 

eight  hundred  and  fifty ,  and  terminating  on  the  

day  of : ,  one  thousand  eight  hundred  and ,  both 

inclusive,  and  ha —  delivered  into  the  office  of  the  said  Society  a 

declaration  or  statement  in  writing,  dated  on  or  about  the  

day  of ,  one  thousand  eight  hundred  and  fifty , 

signed  by  the  said ,  containing  the  several  particulars 

requisite  for  such  assurance. 
2.  And  whereas  the  said  assured  hath  paid  to  the  said  Society  the 

sum  of : • — ,  the  annual  premium  or 

consideration  for  the  said  assurance  for  one  year,  terminating  on  the 
■  day  of ,  one  thousand  eight  hundred  and 


•,  the  receipt  of  which  is  hereby  acknowledged. 


3.  Now  THIS  Policy  witnesseth,  that  in  case  the  said 


— --^— --—-—-—-------— --^------— —----— ————  shall  die  before 

or  upon  the  last  mentioned  day,  or  in  case shall  survive 

that  day,  and  the  said  assured  or assigns  shall,  on  or  before 

that  day,  and   on  or  before  the  same   day  of  the   last  mentioned 
month  in  each  and  in  every  succeeding  year  of  the  said  term  of 

years,  during  so  many  years  thereof  as  the  said 

shall  live,  pay  unto  the  said  society 

the  sum  of ,  and  the  said 


shall  die  during  any  period  of  the  said  term 

of years,  then  the  Subscribed  Capital  Stock  of  the 

Society,  and  other  the  stock,  funds,  and  property  of  the  Life  Depart- 
ment thereof,  after  satisfying  all  assurances  issued  by  the  said  society 
out  of  the  Life  Department  previously  payable,  and  all  other  prior 
charges  on  such  capital  stock,  funds,  and  property,  shall  be  subject 
and  liable,  according  to  the  provisions  of  the  Deed  of  Settlement  of 
the  said  Society,  to  pay  to  the  said  assured, executors,  ad- 
ministrators, or  assigns,  within  three  calendar  months  next  after  proof 
shall  have  been  given  to  the  satisfaction  of  the  directors  of  the  said 

society,  of  the  death  of  the  said , 

and  of  the  cause  thereof,  the  full  sum  of———  sterling. 
[Take  Conditions  as  in  Form  No.  14.] 
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Form  No.  23. 

POLICY  FOR  A  CONTINGENT  ASSURANCE. 

Or,  One  Life  against  Another. 

[Payable  on  the  decease  of  one  person,  provided  he  dies  before 

another  person  named  in  the  Policy.] 

Substitute  the  following  clauses  for  those  similarly  numbered  in 
Form  No.  14. 

1.  Whereas  [A.  B.]  the  hereinafter  designated  assured,  hath  pro- 
posed to  effect  an  assurance  with  the Assurance  Society 

upon  the  life  of  [C.  D.]  against  the  life  of  [E.  F.],  for  the  whole  ol 
the  joint  continuance  of  such  lives,  in  the  sum  of  , 

to  be  paid  by  the  said  society  in  the  event  of  the  death  of  the  said 
[C.  D.]  in  the  lifetime  of  the  said  {E.  F.],  but  not  othenvise  ;  and 
ha —  delivered  into  the  ofiice  of  the  said  society  a  declaration  or 

statement  in  writing,  bearing  date  on  or  about  the  day 

of  ,  one  thousand  eight  hundred  and  fifty ,  con- 

taining the  several  particulars  requisite  for  such  assurance. 

2.  And  whereas  the  said  assured  ha —  paid  to  the  directors  of 

the  said  society  the  sum  of ,  as  the  premium 

or  consideration  for  the  assurance  of  the  said  sum  of  — ~— — 
upon  the  life  of  the  said  [C.  D.]  against  the  life  of  the  said  [E.  F.] 

for  one  year,  terminating  on  the day  of , 

one  thousand  eight  hundred  and ,  the  receipt  of  which 

sum  is  hereby  acknowledged. 

3.  Now  THIS  PoLicT  WITNESSETH,  that  if  the  said  [C.  D.]  shall 

die  in  the  lifetime  of  [E,  F.]  and  on  or  before  the 

day  of in  the  said  year  one  thousand  eight  hundred 

and  fifty ;  or  in  xiaae  both  of  them,  the  said  [C.  D.  and  E.  F.] 

shall  survive  that  day ;  and  the  said  [C.  D.]  shall  afterwards  die  in 
the  lifetime  of  the  said  [E.  F.],  and  the  said  assured,  h —  executors, 

administrators,  or  assigns  shall,  before  or  upon  the  said 

day  of ,  one  thousand  eight  hundred  and  fidy  — , 

and  on  or  before  the  same  day  of  the  last  mentioned  month,  in  each 
and  every  succeeding  year  during  which  both  of  the  said  [C.  D.  and 
E.  F.]  shall  be  living,  pay  or  cause  to  be  paid  to  the  said  society  the 
sum  of  ,  then  the  subscribed  Capital 
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Stock  of  the  society,  and  other  the  stocks,  funds,  and  property  of  the 
Life  Department  thereof,  after  satisfying  all  assurances  issued  by  the 
said  society  out  of  the  Life  Department  previously  payable,  and  all 
other  prior  charges  on  such  Capital  Stock,  funds,  and  property,  shall 
be  subject  and  liable,  according  to  the  provisions  of  the  Deed  of  Set- 
tlement of  the  said  society,  to  pay  to  the  said  assured,  h —  executors, 
administrators,  or  assigns,  within  [three]  calendar  months  next  after 
proof  shall  have  been  given  to  the  satisfaction  of  the  directors  of  the 
said  society,  of  the  death  of  the  said  [C.  D.]  in  the  lifetime  of  the 

said  [E.  F.],  and  of  the  cause  thereof,  the  full  sum  of 

— — •  sterling. 

[Take  Conditions  as  in  Form  No.  14.] 

[Note. — If  the  policy  be  taken  out  by  one  of  the  parties  whose  life  is  ^e  snAjeet 
of  assurance,  such  party  interested  must  be  the  designated  assured.] 


Form  No.  24. 

LIFE    POLICY    PAYABLE    TO    HOLDER   BY    INDORSE- 
MENT. 

(The  making  of  Fire  Policies  transferable  by  indorsement  has  long 
been  practised,  and  the  adoption  of  the  like  principle  to  Policies  of 
Life  Assurance,  which  lias  been  very  recently  introduced,  cannot  fail 
to  be  highly  advantageous  to  the  public  ;  an  addition,  therefore,  in  a 
Life  Policy,  to  the  usual  clause  of  '^  payment  to  heirs,  executors,  ad- 
ministrators, and  assigns,"  has  been  deemed  necessary  to  be  append- 
ed to  this  work.) 

Take  Clauses  and  Conditions  as  laid  down  in  Form  No.  14,  and 
after  the  words  (in  Clause  3)  ''  to  pay  to  his  heirs,  executors,  admi- 
nistrators, and  assigns,"  insert  ^^  or  to  such  person  or  persons  as  the 
hereinbefore  designated  assured,  shall,  by  Indorsement  in  writing 
under  his  or  her  hand,  appoint  to  receive  the  same,  provided  always 
nevertheless  that  no  such  Indorsement  shall  be  deemed  to  be  valid, 
or  be  effectual,  unless  it  be  attested  by  at  least  two  persons,  who  shall 
declare  themselves  to  have  been  witnesses  of  the  delivery  of  the 
Policy  to  the  person  or  persons  so  therein  declared  entitled  to  it,  and 
unless  it  be  notified  in  writing,  to  the  Society,  within  thirty  days  from 
the  date  thereof,  by  the  person  in  whose  favor  the  Indorsement  shall 
have  been  made  ;  or  furthermore  to  pay  the  same   (but  subject 
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always  to  the  like  restrictions)  to  such  person  or  persons  as  the  per- 
son or  persons  beneficially  named  in  the  last  preceding  Indorsement 
shall  from  time  to  time  declare  to  be  entitled  to  receive  the  same  ; 
and  it  is  hereby  expressly  covenanted  and  declared,  that  so  far  as 
relates  to  any  Indorsement  or  Indorsements  to  be  made  at  any 
time  in  respect  of  this  Policy,  the  person  or  persons  so  from  time  to 
time  beneficially  named  in  the  last  preceding  Indorsement,  shall  alone 
be  deemed  to  be  the  holder  or  holders  of  the  Policy,  and  be*  alone 
entitled  to  receive  the  sum  or  sums  payable  under  the  same. 


Form  No.  25. 

INDORSEMENT  UPON  A  LIFE  POLICY. 

I,  (or  we,)  the  undersigned,  the  within-designated  assured,  (or  the 
person  or  persons  declared  in  the  last  preceding  Indorsement  to  be 
alone  entitled  to  the  within-written  Policy,  and  to  alone  receive  the 
sum  or  sums  assured  thereunder,)  do  hereby  grant  and  transfer  all 
my  (or  our)  right,  title,  estate,  and  property  in  the  said  policy  unto 

,  of  — ^ ,  his 

(or  Tier  or  tlieir)  heirs,  executors,  administrators,  and  assigns,  abso- 
lutely, and  do  hereby  appoint,  without  power  of  revocation  on  my 
(or  our)  part,  the  said  ,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  to  alone  receive  all  sum  or  sums 
of  money  from  time  to  time  payable  under  the  said  Policy.  And  I 
(or  we)  do  furthermore  declare,  that  I  (or  we)  have  now  a  good  and 
lawful  title  to  such  policy,  and  have  not,  at  any  time  prior  to  this 
transfer,  assigned,  conveyed,  or  in  any  way  charged  or  encumbered 
this  Policy  to  or  for  the  benefit  of  any  other  person  whatever.  In 
witness  whereof,  I  (or  we)  have  hereunto  set  my  (or  our)  hand,  ^  this 
day  of ,  185 — . 

Witnesses  to  the  Signature  of  the  said  ' 


anr^  of  the  delivery  by  him  of  the 
wi  bin-written    policy    to    the   said 


A.  B. 
C.  D. 
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Form  No.  26. 
LIFE  GUARANTY,  OR  COUNTER  ASSURANCE, 

No. .  £ 


Memorandum.  —  The  [Sceptre]  Assurance  Society  hereby  Gua- 
rantees, out  of  the  funds  of  the  said  Society,  to  the  Directors  of  the 

[English  and  Cambrian  Assurance  Society]  the  sum  of 

in  part  of  that  [Society ^s]  risk  to  the  extent 


of sterling,  upon  the 

of 


assured  by  them,  under  their  policy  No. ,  issued  to  and  in  the 

name  of ;; ^__ 

the  therein  designated  Assured  :  the  stamp  duty  payable  to  Govern- 
ment in  respect  of  such  Assurance  being  first  paid  and  accounted  for 
by  the  said  [English  and  Cambrian  Assurance  Society.] 

The  said  Guaranty  is  from  the day  of 

185 — ,  to  the day  of ,  185 — ,  both  in- 
clusive ;  and  so  long  thereafter  as  shall  be  expressed  in  the  usual 
Renewal  Receipt  of  the  Society,  and  is  subject  to  the  Provisions  of 
the  Deed  of  Settlement,  and  to  the  Conditions  of  Life  Assurance  of 
the  [Sceptre]  Assurance  Society. 

{Present  Payment    .   .   .  £ 
Future  Payment     .  .  .  £ 

Given  under  the  Hands  of  Three  of  the  Directors  and  sealed  with 

the  Common  Seal  of  the  Society,  this day  of ^ 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty » 

Examined 

Entered 


(•^*  A  policy  will  be  issued  on  payment  of  the  stamp  duty.) 
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Form  No.  27. 

FIRE  GUARANTY,  OR  COUNTER  ASSURANCE. 

No. £ 


Memorandttm.  —  That  the   [Sceptre]  Assurance  Society  hereby 
Guarantees,  out  of  the  funds  of  the  said  society,  to  the  Directors  of 

the  [Star]  Assurance  Company,  the  sum  of        ■ 

sterling,  in  part  of  that  Company ^s  risk  to  the  extent  of 


upon  property  assured  by  them,  under  their  policy*  No. -, 

and  dated  the '• day  of ,  185 — , 

issued  to  and  in  the  name  of 

the  therein  designated  Assured,  the  Duty  payable  to  Government,  in 
respect  of  such  Assurance,  being  first  paid  and  accounted  for  by  the 
said  [Star]  Assurance  Company. 

The  said  Guaranty  is  from  the day  of , 

185 — y  to  the day  of ,  185 — ,  both  inclusive, 

and  so  long  thereafter  as  shall  be  expressed  in  the  usual  Renewal 
Receipt  of  the  Society,  and  is  subject  to  the  Provisions  of  the  Deed 
of  Settlement,  and  Conditions  of  Fire  Assurance  of  the  [Spectre] 
Assurance  Society. 

Dated  the day  of ^  186 — . 

(  Present  payment  .  .  .  £ 

Consideration  • 


(  Future  annual  payment  £• 


I 


Directors. 


Signed  in  presence  of 


Examined 
Entered 


(*^*  It  is  not  usual  to  stamp  these  Guaranties.) 


Form  No.  28. 

ASSIGNMENT  OF  A  LIFE  POLICY. 

To  ALL  TO  WHOM  thosc  Presents  shall  come,  I, 

of       
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send  greeting.     Whebeas  by  an  instrument  or  Policy  of  Assurance 

numbered ,  under  the  Hands  of  Three  of  the  Directors  of  the 

Assurance  Society,  and  bearing  dale  on  or  about  the 


day  of ,  one  thousand  eight  hundred  and 

,  in  consideration  of  the  premium  or  premiums  therein  men- 
tioned, a  sum  of ,  is  assured  to  me, 

or  my  executors,  administrators,  or  assigns,  by  the  said  society,  and 
payable  within  [three  calendar  months]  next  after  proof  shall  have 

been  given,  as  therein  mentioned,  of decease 

— — — — ^— — ^ ,   subject  nevertheless 

to  certain  conditions,  restrictions,  and  agreements,  in  the  said  instru- 
ment or  Policy  mentioned.  Now  know  yb,  that  ^in  consideration  of 
the  sum  of  ,  of  lawful  money  of  Great  Bri- 
tain, to  me  paid  by  — — ^— ^— — ^^^^.^— ,  before 

the  execution  of  these  presents,  (the  receipt  whereof  I  do  hereby  ac- 
knowledge,) I  have  bargained,  sold,  assigned,  transferred,  and  set 
over,  and  by  these  presents  do  bargain,  sell,  assign,  transfer,  and 

set  over  to  the  said ,  h executors, 

administrators,  and  assigns,  all  that  the  said  instrument  or  Policy  of 

Assurance,  numbered ,  so  effected  as  aforesaid,  and  all  money 

which  shall  or  may  become  due  and  payable  thereon,  or  by  virtue 
thereof;  and  all  my  right,  title  and  interest  therein  and  thereto, 
and  all  the  benefit  and  advantage  thereof,  or  to  be  had  or  derived 
therefrom.  To  have,  hold,  receive,  take,  and  enjoy,  the  said  instru- 
ment or  Policy  of  Insurance,  and  all  and  singular  the  moneys  and 

premises  hereby  assigned  or  intended  so  to  be,  to  the  said 

,  h executors,  administrators,  and  assigns, 

as  and  for  h and  their  own  proper  money  and  efiects  forever 

(subject  to  the  payment  of  the  premium  or  premiums  hereafter  to 
become  due  and  payable  thereon).  Together  with  all  powers  and 
remedies  for  recovering  and  receiving  the  money  thereby  assured,  or 
which  shall  become  due  and  payable  under  and  by  virtue  of  the  said 
policy,  as  fully  and  efiectually,  to  all^intents  and  purposes,  as  I,  my 
executors,  or  administrators,  could  do  or  have  done,  in  case  these 
presents  had  not  been  made.  And  with  full  power  and  authority  to 
sue  for  and  to  give  effectual  receipts  and  other  discharges  for  the 
same  money,  and  every  part  thereof,  without  any  further  consent  or 
concurrence  by  or  on  the  part  of  me,  my  executors,  administrators, 
or  assigns.    And  for  all  or  any  of  the  purposes  aforesaid,  to  use  the 
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name  or  names,  and  act  as  the  attorney  or  attorneys  of  me,  my  exe- 
cutors, or  administrators.  And  I  do  hereby,  for  myself,  my  heirs, 
executors,  and  administrators,  covenant  with  the  said 


— ^— ^— ,  — ^h executors,  and  administrators,  that  I  now, 

at  the  time  of  the  sealing  and  delivering  of  these  presents,  have  in 
myself  good  right,  full  power,  and  lawful  authority, 'to  assign  and 
make  over  the  said  instrument  or  Policy  of  Assurance,  and  the  money 
thereby  secured,  or  which  shall  become  due  and  payable  thereon  or 

by  virtue  thereof,  unto  the  said , 

— ^h executors,  administrators,  and  assigns,  according  to  the  true 

intent  and  meaning  of  these  presents,  free  and  clear  of  all  encum- 
brances, claims,  and  demands  whatsoever  (except  the  annual  and 
other  premiums  hereaAer  to  become  payable  thereon).  And  that 
the  said  instrument  or  Policy  of  Assurance  has  been  duly  obtained, 
and  that  the  same  now  is  in  full  force  and  eflect,  and  not  in  anywise 
annulled,  forfeited,  or  become  void  or  voidable.  And  further,  that  I, 
my  executors,  or  administrators,  shall  not  nor  will  at  any  time  or 

times  hereafter,  without  the  consent,  in  writing,  of  the  said  — : 

,  — h executors,  or  administrators, 

or  the  order,  judgment,  or  decree  of  some  court  of  law  or  equity,  for 
that  purpose  first  had  and  obtained,  receive,  release,  acquit,  or  dis- 
charge, all  or  any  part  of  the  said  instrument  or  Policy  of  Assurance, 
money,  interest,  and  property  hereby  assigned,  or  otherwise  assured 
or  intended  so  to  be  ;  nor  without  such  consent,  order,  judgment,  or 
decree,  revoke  or  countermand  all  or  any  of  the  powers  and  authori- 
ties hereinbefore  contained  and  given  to  the  said  — ^— — — ^—  . 

J  — h executors,  administrators,  or  assigns.     And 

that  I,  my  executors,  or  administrators,  shall  not,  nor  will  at  any  time 
or  times  hereaAer,  do  or  commit  any  act,  deed,  matter,  or  thing 
whatsoever,  to  vitiate,  injure,  forfeit,  annul,  or  make  void  the  said 
instrument  or  Policy  of  Assurance  hereby  assigned  or  intended  so  to 
be ;  but,  on  the  contrary,  shall  and  will  at  all  times  hereafter,  ob- 
serve, fulfil,  and  keep,  all  and  singular  the  conditions,  stipulations, 
and  agreements  mentioned  and  contained  in  the  said  instrument  or 
Policy  of  Assurance,  or  therein  referred  to ;  and  which,  bn  the  part 
and  behalf  of  me,  my  executors,  or  administrators,  are  or  ought  to 
be  observed  and  performed  according  to  the  true  intent  and  meaning 
thereof  respectively  (excepting  the  future  payments  of  the  premium 
or  premiums  to  become  payable  thereon  as  aforesaid.)    And  further, 
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that  I  and  my  executors,  and  administrators,  shall  and  will  from  time 
to  time,  and  at  all  times  hereafler,  at  the  request,  cost,  and  charges 

of  the  said  ,  — h executors, 

administrators,  or  assigns,  make,  do,  and  execute,  all  such  further 
and  other  acts,  deeds,  matters,  and  things,  as  shall  be  deemed  requi- 
site in  the  law,  for  better  or  more  absolutely  confirming  the  assign- 
ment hereby  made,  and  enabling  thp  said  — 


— — — ,  — h executors,  administrators,  and  assigns,  to  recover 

and  receive  all  and  singular  the  sum  and  sums  of  money  which  shall 
become  payable  or  recoverable  under  or  by  virtue  of  the  said  instru- 
ment or  Policy  of  Assurance,  and  the  assignment  thereof  hereby 
made.    In  witness  whereof,  I  have  to  these  presents  set  my  hand  and 

seal,  this day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and . 

Signed,  sealed,  and  delivered  by  the  above-named  ( 

of   ] 


in  the  presence 

Received  on  the  day  and  year  last  above- written 
from  the  above-named 


the  sum  of ,  being  the 

consideration-money  above-mentioned  to  be  paid 
by  h to  me. 

Witness '  . 


;1 


Form  No.  29. 

INDORSEMENT  FOR  FIRE  POLICY. 

[Where  the  Property  Assured  is  removed  to  otJier  premises  than 
those  upon  which  the  same  were  previously  assured.] 

Memorandum.  —  That  the  several  goods,  chattels,  and  effects 
mentioned  in  the  within-written  Policy  are  now  removed  to  the 
premises  situate  and  being  at  [No.  7,  Vincent  Street,  Glasgow,] 

where  the  same  are  alone  assured.     Dated  this  day  of 

,  185-—. 

(Signed) . 

[Manager,  Clerk,  or  Agent  of  the 

Assurance  Society.] 

Witness, . 
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FoBM  No.  30. 

INDORSEMENT  FOR  FIRE  POLICY. 

[Where  the  Properfjr  Assured  is  transferred  from  one  person  to 

another.'] 

MsMORANDim.  —  That  the  several  goods,  chattels,  and  effects  as- 
sured  by  the  within-written  Policy  are  now  assigned  and  transferred 
from  the  within-named  [A.  B.]  to  [C.  D.],  of  No.  6,  Trinity  Street, 
in  the  borough  of  Southwark,  [Licensed  Victualler].    Dated  this 

day  of ,  185 — . 

(Signed)      A.  B. 

E.  F.  [Manager,  Clerk,  or  Agent  of  the 

Assurance  Society.] 

Witness,  . 


RESTRICTIONS 

tn  American  Policies  on  Lives^  as  to  the  going  abroad  of  the  As* 

suredj  ^c. 

That  in  case  the  said  [the  person  whose  life  is  insured]  shall  toith' 
out  the  consent  of  this  company,  previously  obtained  and  indorsed 
upon  this  Policy,  visit  Oregon,  California,  or  New  Mexico,  or  pass 
beyond  the  settled  limits  of  the  United  States,  (except  into  the  settled 
limits  of  British  America,)  or  shall,  without  such  previous  consent 
thus  indorsed,  visit  those  parts  of  the  United  States  which  lie  south 
of  the  southern  boundaries  of  the  States  of  Virginia,  Kentucky,  and 
Missouri,  between  the  first  day  of  July  and  the  first  day  of  Novem- 
ber, or  shall,  without  such  previous  consent,  thus  indorsed,  enter  into 
active  military  or  naval  service,  &c.  [see  infra,  §§  284,  285,]  or 
shall,  without  such  previous  consent,  thus  indorsed,  be  personally 
employed  as  an  engineer  or  fireman  in  running  a  locomotive  or 
steamer,  or  in  the  manufacture  of  gunpowder,  or  in  case  the  said 
[the  person  whose  life  is  insured]  shall  become  so  far  intemperate  as 
to  seriously  impair  health,  or  induce  delirium  tremens.  [Then  the 
usual  conditions  as  to  dying  by  his  own  hand,  or  by  a  duel,  or  by  the 
hands  of  justice.  See  infra^  Chap.  XIII.]  Some  policies  require 
theconsent  of  the  company,  as  to  voyage  by  sea,  or  upon  lakes,  d:c., 
as  they  may  think  expedient. 
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FORMATION    OF    TABLES    OF   MORTALITY.— THE    INFLUENCE 
OF  OCCUPATION,  AND  DENSITY  OF  POPULATION,  ON 

LONGEVITY. 

[fROH  JAMES  ON  LIFE  AKD  FIRE  ASSURANCE.] 

The  establishment  of  Life  Assurance  is  universally  acknowledged 
to  be  one  of  the  wisest  and  most  important  features  of  modern  civili- 
zation ;  and  the  highly  interesting  inquiries  with  relation  to  the  sani- 
tary condition  of  the  population  of  the  United  Kingdom  which  its 
introduction  has  particularly  given  rise  to,  may  fairly  be  said  to  have 
promoted  that  decided  step  towards  the  amelioration  of  public  health, 
which  is  now  being  made  by  the  Government,  and  a  great  body  of 
philanthropic  individuals  among  the  professional  and  wealthy  classes. 

The  practice  of  Life  Assurance  is  founded  on  the  doctrine  of  pro- 
babilities, which  proceeds  on  the  hypothesis,  that  a  circumstance^  or 
train  of  circumstances^  which  has  once  occurred  will  occur  again. 
One  of  the  most  interesting  and  valuable  applications  of  the  calcula- 
tions of  probabilities,  is  the  formation  of  tables  of  mortality,  their 
object  being  to  make  known  the  law  according  to  which  a  certain 
number  of  individuals,  born  at  the  same  period,  necessarily  die. 

The  operations  of  Life  Assurance  are  based  on  the  results  deduced 
from  such  Tables  of  Mortality  compiled  in  particular  districts,  or 
extending  over  a  large  amount  of  population  ;  by  which  it  is  ascer- 
tained how  many  persons  of  a  certain  number  born  (say  for  instance 
100,000)  complete  a  given  age,  die  in  each  year  of  age  from  birth, 
or  live  to  the  oldest  age  upon  the  table.  It  is  by  means  of  a  table  of 
this  kind,  combined  with  interest  of  money,  in  such  a  ratio  thereof  as 
may  be  properly  applied  to  transactions  of  this  kind,  having  due  re- 
gard to  its  continual  variation,  and  the  nature  of  the  risk  incurred, 
that  the  values  of  life  annuities  are  obtained  ;  from  which  annuities, 
all  the  premiums  charged  by  the  various  Assurance  Companies  are 
subsequently  deduced.  As  in  the  instance  of  the  purchase  of  a  free- 
hold estate,  or  a  perpetual  or  a  limited  annuity,  so  with  reference  to 
a  life  insurance,  —  its  own  abstract  value  must  be  first  ascertained, 
which  may  afterwards  be  increased  or  decreased,  according  to  the 
rate  of  interest  the  particular  investment  is  expected  to  return,  so  that 
the  lower  the  scale  of  profit  may  be  to  the  purchaser,  the  higher  will 
be  the  price  required. 
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It  may  therefore  be  inferred  that  the  average  duration  of  life  forms 
the  foundation  of  all  assurance  calculations,  and  the  broader  the 
basis  of  that  average  can  be  made,  the  easier,  the  safer,  and  more 
successful  must  be  the  results  of  the  business  of  a  life  office. 

At  the  close  of  the  seventeenth  century,  the  attention  of  learned 
men,  both  on  the  continent  of  Europe  and  in  England,  was  drawn  to 
the  subject  of  vital  statistics,  and  great  labor  and  research  applied  to 
the  formation  of  tables  of  mortality,  as  deduced  from  actual  observa- 
tions* 

*'  Halley,  who  constructed  the  first  table  of  mortality,  (in  1693,) 
employed  the  following  method :  —  He  made  for  the  city  of  Bres- 
law,  in  Silesia,  an  enumeration  of  all  individuals  who,  in  the  period 
of  four  years,  died  between  birth  (0)  and  1  year  ;  between  1  and  2 
years  ;  between  2  and  3  years  ;  and  so  on,  to  the  most  advanced 
period  of  life  ;  at  the  same  time  considering  the  population  as  sta- 
tionary, or  as  affording  annually  a  number  of  deaths  equal  to  the 
number  of  births,  and  that  all  the  individuals  whose  deaths  he  enume- 
rated, had  been  bom  at  the  same  time,  he  deduced  from  the  respect- 
ive ages  the  laws  according  to  which  they  successively  perished. 

"  He  took  the  sum  of  all  the  deaths,  deducting  from  the  number 
infants  which  died  between  birth  (0)  and  1  year,  the  remainder  in- 
dicated the  number  of  survivors  ;  from  this  last  remainder  he 
deducted  the  number  of  infants  which  died  between  1  and  2  years,  to 
obtain  the  number  of  survivors,  and  so  on.^'  (a) 

We  may  also  particularly  refer  to  the  Swedish  tables,  constructed 
from  returns  collected  in  the  years  from  1770  to  1776  inclusively, 
and  from  the  whole  population  of  Sweden  and  Finland.  This  table 
has,  however,  been  since  recently  corrected  from  later  data.  The 
next  table,  and  a  highly  valuable  one  too,  (because  it  approximates 
so  nearly  to  English  authorities,  to  which  we  will  presently  refer,) 
if  that  of  Mons.  De  Parcieux,  in  which  is  exhibited  the  mortality  pre- 
vailing amongst  the  nominees  of  the  French  Tontines. 

Of  the  tables  of  mortality  most  known  and  appreciated  in  England, 
we  must  mention  the  table  of  mortality  deduced  from  observations 
made  in  London,  during  upwards  of  twenty  years,  which  included 


(a)  "  Popular  InBtractions  on  the  CalcnlatioiiB  of  Probabilities ;  translated 
from  the  French  of  M.  A.  Quetelet,  by  Bichard  Beamieh,  Ksq.,  C  E.,  F.  R.  S.,  &c.*' 
London :  John  Weale.    1889. 

o 
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the  year  1740,  when  the  mortality  was  considered  almost  equal  to 
the  plague.  By  this  table  the  life  premiums  of  the  Equitable  Assur- 
ance Society  were  first  adjusted ;  but  that  office  afterwards  adopted, 
and  has  since  retained,  the  Northampton  Table  of  Mortality ;  and  the 
London  Table,  from  its  total  inapplicability  to  present  circumstances, 
has  fallen  into  disuse. 

The  Northampton  Table  was*  formed  by  Dr.  Price  from  the  bilb 
of  mortality  during  a  period  of  from  the  year  1735  to  1780,  in  the 
parish  of  All  Saints,  in  that  town,  which  then  contained  a  little  more 
than  half  of  its  population,  and  on  the  supposition  of  a  stationary 
population,  whereas  it  was  an  increasing  one.  The  results  of  this 
table  represent  the  declension  of  life  to  be  much  greater  than  the 
actual  average  of  the  general  population,  and  therefore  as  an  author- 
ity it  is  not  deemed  so  raluable,  nor  is  it  used  so  frequently  by  the 
various  life  offices  as  formerly. 

The  Carlisle  Table  was  framed  by  Mr.  Milne,  from  observations 
made  by  Dr.  Heysham  of  the  mortality  in  that  town  during  the 
years  1779  -  1787,  upon  a  population  of  8,000  persons,  —  and  re- 
presents the  general  mortality  to  be  much  less  than  that  shown  by 
the  Northampton  Table  ;  and,  as  a  whole,  redounds  greatly  to  the 
credit  of  its  compilers,  and  will  be  a  lasting  monument  of  their  re- 
search and  labor.  In  consequence,  however,  of  the  prevalence  of 
smallpox  during  the  period  of  observation,  and  the  want  of  a  greater 
number  of  lives  at  particular  ages,  and  the  table  not  being  graduated, 
but  confined  strictiy  to  the  data  afforded  at  each  age,  the  Carlisle 
Table  is  not  to  be  recommended  for  temporary  assurances ;  for,  on 
account  of  the  irregularities  in  the  probabilities  of  dying  in  one  year 
at  several  of  the  ages,  the  premiums  deduced  from  them  would  in 
some  instances  be  greater  for  young  lives  than  old  ones.  Such  irre- 
gularities would  also  materially  affect  survivorship  assurances. 

The  Equitable  Experience  Table  was  formed  by  Mr.  Griffith 
Davies,  from  the  decrements  of  life  amongst  the  members  of  the 
Equitable  Society  ;  and  subsequentiy  by  Mr.  Morgan,  from  more 
complete  data. 

The  Government  Table  was  compiled  by  Mr.  Finlaison,  Actuaiy 
to  the  National  Debt  Office,  having  separate  values  for  male  and 
female  lives,  the  rate  of  mortality  on  the  females  especially  being 
much  lower  than  most  other  tables,  —  indeed,  they  almost  approach 
to  an  extreme,  —  perhaps  too  great  to  be  adopted  in  general  practice. 
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The  more  recent  tables,  —  and  those,  indeed,  entitled  to  high  con- 
sideration by  the  various  assurance  institutions  and  the  public,  on 
account  of  their  correct  exhibition  of  the  mortality  of  assured  lives, 
and  of  the  general  population,— are  the  Offices^  Experience  Table, 
the  English  Life  Table,  and  the  Chester  Table. 

The  Officers*  Experience  Table  was  compiled  by  a  Committee  of. 
Actuaries,  in  and  after  the  year  1838,  from  the  experience  of  seven- 
teen established  companies,  deduced  from  62,537  assured  lives. 

The  English  Life  Table,  forming  the  present  national  standard  of 
human  life,  was  compiled  by  Mr.  Farr,  from  the  Reports  of  the 
Register-General  of  Births  and  Deaths  in  England,  in  the  years  1840 
and  1841. 

The  Chester  Table  was  compiled  by  Dr.  Haygarth,  from  observa- 
tions made  by  him  at  Chester.  This  Table  originally  appeared  in 
the  second  volume  of  Dr.  Price^s  well-known  work  on  Reversionary 
Payments. 

We  subjoin  a  Table  of  the  comparative  Expectations  of  Life,  as 
deduced  from  the  authorities  named  :  — 


Age. 

Northampton 

Carlisle. 

De  Parcieox. 

Officers* 
Experience. 

English  Life. 

25 

Tears: 

30.85 

Tears. 
37.86 

Tean. 
37.17 

Tears. 

37.98 

Tean. 
36.99 

35 

25.68 

31.00 

30.88 

30.87 

30.41 

45 

20.52 

24.46 

23.89 

23.69 

23.86 

55 

15.58 

17.58 

17.25 

16.86 

17.15 

65 

10.88 

11.79 

11.26 

10.97 

11.19 

We  now  append  the  present  values  of  Annuities  on  Single  Lives, 
and  on  Two  Joint  Lives  of  equal  ages,  deduced  from  the  same 
authorities,  —  interest  of  money  being  reckoned  at  four  per  cent. 
The  upper  figures  denote  the  nngle^  and  the  lower  ones  the  joint 


annuities :  — 
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Age. 

Northampton. 

Carlisle. 

De  Parcieux. 

OiBcers' 
Experience. 

English  Life. 

20 

16.033 
12.535 

18.362 
15.610 

17 .  930 
14 .  973 

18.451 
15.778 

18.084 
15.115 

30 

14 .  781 
11.313 

16.852 
11.930 

16.810 
13.918 

17.040 
14.305 

16 .  702 
13 .  798 

40 

13.197 
9.820 

15.074 
12.  125 

15 .  130 
12.318 

15.093 
12.299 

14.999 
12.079 

50           "-^^^ 
®"             8 .  081 

12 .  869 
9.748 

12.520 
2.617 

12 .  470 
9.672 

12.669 
9.794 

^®     '         6.030 

9.633 
6.630 

9.710 
7.067 

9.415 

6.717 

9.521 
6.779 

We  now  furnish  examples  of  the  singk  and  annual  premiums  re- 
quired for  the  assurance  of  £100,  as  deduced  from  the  like  sources, 
upon  Single  Lives,  interest  of  money  being  reckoned  at  three  per 
cent.  The  upper  figures  denote  the  single,  and  the  under  ones  the 
annual  premiums :  — 


Age. 

'Northampton. 

1 

1     Carlisle. 

De  Farcienx. 

Officers* 
Experience. 

English  Life, 

20 

£    8.    d. 

42  16     1 

2     3     7 

£    s.    d. 

33  18    0 

1     9  11 

£    8.   d. 

34  16  10 

1  11     2 

£    8.    d. 

33  12    0 

1     9    6 

£    8,    d. 

34  18     8 

1  11     4 

30 

47  16     0 
2  13     5 

40    2     7 
1  19    1   • 

39  18     4 
1  18     9 

39  11     1 
1  18     2 

40  13     0 
1  19     9 

40 

53  16  10 
3     7  11 

47     3     2 
2  12     0 

46  16     3 
2  11     3 

47     4    4 
2  12    2 

47  11     8 
2  12  11 

50 

60  17    4 
4  10     8 

55     8     7 
3  12     5 

56  11  10     1 
3  16     0 

56  16    9 
3  16     9 

56     2    8 
3  14     7 

60 

68  12    3 

6     7    4 

66  10    8 
5  15  10 

66     8    9     ! 
5  15    4 

67     8    4 
6     0     6 

67     1     0 
5  18    7 

It  will  be  here  remarked,  how  nearly  the  De  Parcieux,  Officers^ 
Experience,  and  English  Life  rates  approximate  to  each  other ;  and 
widely  as  the  Northampton  and  Carlisle  rates  difier  in  the  younger 
ages,  how  much  more  they  approach  to  each  other,  and  to  the  three 
first-named  authorities,  in  the  older  lives. 

We  may  observe  that  the  Northampton  Table  is  still  used  by 
several  of  the  older  English  offices,  although  some  have  recently 
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adopted  the  Carlisle  or  Officers^  Experience.  The  majority  of  the 
new  companies  apply  the  Carlisle,  Officers'  Experience,  Equitable 
Experience,  or  English  Life  Table.  A  series  of  Annuities  and 
Assurances,  deduced  from  the  last  mentioned  table,  has  been  ex- 
pressly computed  for  the  second  division  of  this  work. 

In  reducing  the  average  of  human  life  to  a  strict  analysis,  we  shall 
be  surprised  to  notice  how  great  and  varying  an  influence  particular 
occupations,  and  a  certain  degree  of  density  of  population,  have  upon 
it,  and  upon  the  constitution  and  habits  of  individuals  ;  and  it  must 
be  readily  admitted  that  beyond  the  mere  interest  of  such  details, 
inferences  may  be  drawn  of  an  inestimable  kind,  —  to  the  philosopher 
who  is  ever  ready  to  profit  by  them,  —  to  the  natural  historian  and 
physiologist,  whose  province  it  is  to  record  them ;  and  to  the  phy* 
sician  and  general  medical  practitioner,  who  must  at  all  times  be 
desirous  of  adding  to  the  store  of  that  knowledge  which  must  ever 
prove  beneficial  to  their  fellow-men.  It  is  indeed  by  the  aid  of  indi- 
vidual research,  and  a  combination  of  their  observations,  that  in  all 
matters,  whether  in  science,  or  in  the  field  of  the  arts,  manufactures, 
and  commerce,  sound  and  practical  views  are  enunciated. 

Whilst  upon  this  interesting  section  of  our  subject,  it  may  not  be 
inappropriate  to  give  a  separate  mention  of  the  average  duration  of 
life  enjoyed  by  persons  of  various  professions  and  trades,  as  the  same 
must  be  valuable  to  our  readers  in  prompting  the  selection  or  rejec- 
tion, for  themselves  or  their  children,  of  occupations  favorable  or  in-, 
jurious  to  health  and  longevity.  At  all  events,  if  incompetent  to 
determine  or  alter  their  particular  path  in  life,  according  to  their 
wishes,  they  may  at  least  be  able  to  ameliorate  their  position  by  strictly 
adhering  to  uniformly  temperate  and  health-improving  habits,  so  tis 
not  by  their  own  imprudence  to  aggravate  unavoidable  evil,  which  is 
too  generally  the  case  with  most  of  us  who  neglect  to  give  due 
attention  to  so  serious  a  concern. 

We  here  quote  the  average  periods,  in  years,  of  the  Duration  of 
Life  which  M.  Lombard  (an  eminent  French  physician  and  physio- 
logist) assigns  to  the  undermentioned  classes :  —  namely.  Stone-cutter 
34,  Miller  42,  Painter  44,  Joiner,  49,  Butcher  53,  Lawyer  51,  Sur- 
geon 54,  Mason  25,  Gardener  60,  Merchant  62,  Protestant  Clergy- 
man 63,  Magistrate  69.  And  here  it  may  be  observecl  how  preju- 
dicially the  three  first-named  trades  appear  to  affect  life,  —  very 
probably  from  their  tendency  to  injure  the  chest  and  respiratory 
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organs ;  —  how  also  the  avocations  of  a  lawyer  and  surgeon,  from 
their  frequently  laborious  and  constant  attention  to  business^  tend  to 
shorten  life,  as  compared  with  the  more  healthful  occupation  of  a 
gardener,  and  the  less  harassing  duties  of  a  merchant,  divine,  and 
magistrate.  Of  these  12  classes,  collectively,  the  average  of  life 
appears  to  be  53  yeani. 

We  now  select  the  ages  of  the  more  eminent  of  our  poets,  whose 
temperament,  to  a  certain  extent,  may  be  said  to  be  generally  of  a 
somewhat  excitable  character,  but  whose  pursuits  are  of  a  purely 
intellectual  order  :  -—  Shakspeare  52,  Milton  68,  Byron  37,  Bums  37, 
Goethe  82,  Collins  35,  Gray  55,  Scott  55,  Ariosto  59,  Taaso  59, 
Cowper  61.  Here  we  see  in  the  instance  of  Bums,  Byron,  and 
Collins,  how  powerfully  their  peculiarly  unhappy  circumstances 
acted  upon  their  constitutions.  The  average  life  of  these  distin- 
guished individuals  was  about  55^  years. 

Of  Statesmen :  —  Oliver  Cromwell  59,  Earl  of  Chatham  70, 
William  Pitt  47,  R.  B.  Sheridan  65,  Canning  57,  Walpole  71,  C.  J. 
Fox  60,  Lord  Liverpool  58,  — average  about  61  years. 

Of  Military  Commanders  :  —  Buonaparte  52,  Alexander  the  Great 
37,  Bolivar  47,  Marlborough  72,  Prince  Eugene  69,  Blucher  77,  — 
the  average  59  years.       ^ 

Of  Philosophers :  —  Newton  80,  Pascal  39,  Sir  Humphrey  Davy 
50,  James  Ferguson  66,  —  the  average  about  59  years. 

And  lastly,  of  Musicians,  Sculptors,  and  Painters :  —  Handel  73, 
Jackson  74,  Mozart  36,  Haydn  78,  Canova  65,  Michael  Angelo  72, 
Flaxman  71,  Raphael  37,  Sir  T.  Lawrence  61,  Sir  Joshua  Reynolds 
60,  — »the  average  about  63  years. 

Excepting  Mozart,  who  was  naturally  of  a  very  delicate  constitu* 
tion,  our  great  musicians  lived  to  a  good  old  age,  and  of  which  too 
we  have  had  a  recent  instance  in  the  late  venerable  Dr.  Crotch. 
It  is  a  remarkable  fact,  that  Alexander  the  Great,  Raphael,  Byron, 
and  Burns,  all  preeminently  talented,  but  in  many  respects  men  of 
a  similar  disposition,  died  at  the  early  age  of  thirty'seven.  The 
connection  between  the  mind  and  body  is  so  intimate,  that  the  one 
participates  in  a  ^ery  high  degree  in  the  sympathizing  influences  of 
the  other  ;  and  therefore  the  wear  and  tear  of  the  mental  and  bodily 
faculties  may  be  said  to  be  simultaneous  and  co-equal.    We  there- 

« 

fore  need  not  be  surprised  to  trace  its  marked  eflects  in  the  persons 
we  have  last  mentioned,  in  whom  there  was  a  constant  tumult  of 
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ambitious  and  restless  feelings,  increased,  too,  by  the  ill  effects  of 
irregular  and  intemperate  habits  in  the  person  of  Alexander,  Byron, 
and  Bums;  and  so  painfully  too,  also,  in  the  gifted  but  unhappy 
Collins ;  and  if  we  recollect  aright,  the  painter  Barry  died  young, 
and  was  similarly  affected. 

The  Proportion  of  Deaths  to  the  Population  in  various  countries  is 
as  follows :  —  Austria,  1  in  40 ;  Belgium,  1  in  43 ;  Denmark,  1  in 
45 ;  England,  (on  an  average  of  four  years,  ending  with  1849,)  1  in 
46 ;  France,  1  in  42 ;  Norway  and  Sweden,  1  in  41 ;  Portugal,  1  in 
40  ;  Prussia,  1  in  39  ;  Bussia  in  Europe,  1  b  44  ;  Spain,  1  in  40  ; 
Switzerland,  1  in  40  ;  Turkey,  1  in  39. 

Reverting  to  the  density  of  population,  and  its  unfavorable  influ* 
ence  on  longevity,  we  may  remark  that,  as  an  introductory  step  to 
the  improvement  of  the  sanitary  condition  of  our  large  towns,  it  will 
have  been  observed  how  largely  the  professional  skill  of  the  archi- 
tect, surveyor,  and  builder,  has  been  latterly  brought  into  requisition ; 
more  particularly  in  London,  Manchester,  and  Liverpool,  in  clearing 
away  masses  of  old  and  dilapidated  houses,  formerly  occupied  by  the 
working  classes  ;  in  widening  thoroughfares,  and  covering  the  sites 
of  the  late  ruinous  tenements  by  ranges  of  buildings  suited  to  the 
business  purposes  of  rich  mercantile  firms,  or  the  residence  of 
wealthy  individuals.  This  progress  in  the  ornamental  character  of 
our  street  architecture  we  have  watched,  we  must  confess,  with 
considerable  anxiety,  fully  aware  that  unless  ample  and  immediate 
provision  were  made  elsewhere  for  the  accommodation  of  the  hun* 
dreds  of  working  men,  and  their  numerous  families,  thus  driven  from 
their  abodes,  (however  wretched  they  might  be,)  greater  evils  must 
ensue  than  those  which  were  attempted  to  be  remedied,  by  the  con- 
sequent and  necessary  influx  of  the  population  into  districts  already 
overloaded,  and  teeming  with  an  accumulation  of  filth  and  disease  of 
the  worst  possible  character. 

In  the  anxiety  to  promote  increased  splendor  in  the  .design  and 
construction  of  houses  in  our  chief  cities  and  towns,  we  were  much 
afraid  that  the  equally  important  duty  of  consulting  the  social  com- 
forts and  personal  health  of  the  poor  man  would  be  (but  perhaps 
unintentionally)  overlooked;  —  a  result  which  must  produce  a  vast 
amount  of  mischief  in  every  quarter,  wherever  the  all-desirable  im- 
provement of  the  sanitary  condition  of  the  laboritig  classes  is  neg- 
lected, and  of  course  occurring  in  the  most  aggravated  form  in  our 
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large  commercial  and  manufacturing  towns,  where  the  industrious 
population  is  naturally  concentrated.  Our  anticipations  on  this 
point,  we  are  sorry  to  add,  have  been  too  substantially  confirmed ; 
and  in  proof  thereof  we  annex  a  few  statistical  facts  with  relation  to 
the  increase  of  local  population,  arising  from  the  cause  we  have 
already  alluded  to. 

We  find,  from  a  very  able  communication,  addressed  by  Horace 
Mann,  Esq.,  to  Dr.  Guy,  and  published  in  the  Journal  of  the  Statis- 
tical Society,  on  the  subject  of  the  mortality  prevailing  in  Church 
Lane,  St  Giles*s-in-the-Fields,  London,  during  the  last  ten  years  — 
that  the  population,  from  the  year  1841  to  1844,  continued  stationary 
at  about  655,  but  in  the  three  following  years,  to  1847,  it  increased 
to  1,095,  the  ratio  being  67  per  cent.,  and  giving  more  than  forty 
persons  to  each  house,  instead  of  twenty-four,  as  in  1841. 

*'  The  causes  of  this  vast  increase  "  (Mr.  Mann  observes)  "  appear 
to  me  attributable  to  two  distinct  facts,  which  would  also  determine 
the  period  of  its  commencement.  First,  the  ^  improvements '  which 
were  begun  in  the  neighborhood  in  1844 ;  and,  second,  '  the  Irish 
famines  of  1846  and  1847.^  The  former  of  these  causes  would  act 
in  a  very  obvious  way,  and  one  which  seems  to  raise  a  suspicion  of 
the  sanitary  value  of  that  kind  of  improvement  which  consists  in 
occupying,  with  first  or  second-rate  houses,  ground  previously  cover- 
ed by  the  tenements  of  the  poorer  classes.  The  expelled  inhabitants 
cannot,  of  course,  derive  any  advantage  from  the  new  erections,  and 
are  forced  to  invade  the  yet  remaining  hovels  suited  to  their  means  ; 
the  circle  of  their  habitations  is  contracted,  while  their  numbers  are 
increased  ;  and  thus  a  large  population  is  crowded  into  a  less  space. 
The  consequence  may  induce  a  doubt  whether  the  improvement,  in 
this  manner,  of  the  external  appearance  of  districts,  may  not  be  the 
means  of  afiecting  prejudicially  their  general  health.  The  latter  of 
the  above  causes  also,  had,  no  doubt,  considerable  influence  in  pro- 
ducing the  increase.  Out  of  the  655  persons  of  all  ages,  who  formed 
the  population  of  Church  Lane  in  1841,  281,  or  about  two  fifths, 
were  natives  of  Ireland,  and  with  their  families  constituted  nearly 
the  whole  population.  Of  the  great  number  of  immigrants,  who, 
during  the  late  disastrous  years  in  Ireland,  flocked  as  well  into  the 
metropolis  as  into  other  large  towns  of  England,  there  can  be  no 
doubt  that  the  vast  majorty  sought  naturally  the  spots  frequented  by 
their  countrymen  ;-  and  Church  Lane  must  have  felt  considerably  the 
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effect  of  this  accession.  I  shall  not  attempt  to  settle  the  comparative 
importance  of  these  two  causes  in  producing  the  increase,  and  only 
allude  to  them  because  they  affect  a  subsequent  calculation  of  mor- 
tality. From  them,  however,  I  think  it  may  be  assumed,  that  any 
increase  resulting  from  the  improvements  did  not  commence  until 
1845,  and  that  any  increase  resulting  from  Irish  immigration  did  not 
commence  until  the  early  part  of  1847.  During  the  seven  years 
from  January  1st,  1838,  to  December  31st,  1844,  the  population 
may  be  fairly  supposed  to  remain  nearly  stationary  at  the  numbers 
ascertained  by  the  census  of  1841.^* 

In  continuation  of  this  interesting  branch  of  inquiry,  Dr.  Guy 
states,  from  the  Reports  of  the  Registrar-General,  that  it  appeared 
that  the  relative  mortality  in  the  town  and  country  was  as  follows 
Population  to  the  square  mile  —  country,  199;  town,  5,100, 
Annual  deaths  in  1,000,000  — country,  19,300;  town,  27,073 
annual  excess  in  town  districts,  7,733.  Rate  of  mortality  —  country 
1  in  52 ;  town,  1  in  37.  Greneral  mortality  —  England,  1  in  45 
Isle  of  Wright,  1  in  58  ;  Anglesea,  1  in  62  ;  London,  1  in  39  ;  Leeds 
and  Birmingham,  1  in  37 ;  Sheffield,  1  in  33  ;  Bristol,  1  in  32 
Manchester  (Union),  1  in  30 ;  Liverpool  (Parish),  1  in  29.  Thus 
the  inhabitants  of  London,  compared  with  England  at  large,  lose  8 
years  of  their  lives  ;  of  Liverpool,  19.  The  population  of  large 
towns  in  England  being  4,000,000,  the  annual  loss  is  between 
331,000  and  332,000.  But  all  towns  are  not  necessarily  so  un- 
healthy, as  appeared  by  the  following  statement : — Liverpool,  deaths 
per  1,000,  35  ;  Manchester,  32  ;  Bath,  Coventry,  Derby,  Dudley, 
Shrewsbury,  and  Sunderland,  26  ;  Carlisle  and  Norwich,  25 ;  Tyne- 
mouth,  23  ;  Halifax  and  Kidderminster,  21. 

Lord  Ebrington,  in  his  inquiries  on  the  effect  of  high  wages  and 
good  food,  said  —  ^'  That  in  the  South-Western  district,  which  includes 
Cornwall,  Devon,  Somerset,  Dorset,  and  Wilts,  it  is  only  1  in  52, 
or  not  2  per  cent  ;  while  in  that  of  the  North- Western,  including 
Cheshire  and  Lancashire,  it  is  1  in  37.  Now,  let  it  not  be  said  that 
this  is  owing  to  extreme  poverty,  and  want  of  necessaries  of  life  ; 
the  actual  condition  of  the  laborers  generally  of  the  West,  the  bad- 
ness of  their  dwellings,  the  lowness  of  their  wages,  the  consequent 
scantiness  of  their  food  and  clothing,  have  been  the  subjects  of  con- 
stant animadversion.  With  the  exception  of  the  Cornish  miners,  the 
condition  of  the  laborers  throughout  the  Western  Counties  is  described 
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as  nearly  the  same ;  yet  in  Wiltshire,  the  county  of  lowest  wages, 
the  deaths  are  1  in  49  ;  and  Lancashire  1  in  36.^' 

The  average  age  at  death  in  1841,  was,  in  Wiltshire,  35  years; 
in  Lancashire,  22  ;  at  Liverpool,  17 ;  that  of  the  laboxeis  in  Wil^ 
shire,  33 ;  operatives  in  Liverpool,  15. 

The  following  is  a  statement  by  Dr.  Guy,  of  diseases  which  occa- 
^on  the  excessive  mortality  of  laige  towns :  —  Deaths  in  l,OOOjOOO 
from  smallpox — country,  500;  town,  1,000;  from  measles  —  coun- 
try, 350  ;  town,  900;  scarlet  fever — country,  500  ;  town,  1,000; 
typhus  —  country,  1,00Q;  town,  1^50;  epidemic  and  contagious 
disorders  together  —  country,  2,400  ;  town,  6,000.  (Waste  of  life 
in  towns  under  this  head,  2,600a  year.)  Diseases  of  infants:  teeth- 
ing, convulsions,  water  in  the  head  —  country,  3,800';  town,  4,600. 
Total  excess  of  deaths,  5,500  in  the  1,000,000.  So  that  there  was 
a  waste  of  22,000  lives  in  the  4,000,000  inhabiting  large  towns. 
The  total  number  of  deaths  in  1841  was  343,847,  or  somewhat  less 
than  1,000  a  day.  Now  this  is  at  the  rate  of  1  death  in  46 ;  but  if 
there  had  been  1  in  50,  or  2  per  cent,  no  less  than  25,407  lives 
would  have  been  saved.  Nor  is  it  improbable  such  an  improvement 
may  be  effected.  If  the  sanitary  condition  of  the  entire  country 
could  be  raised  to  the  condition  of  the  most  healthy  counties,  so  that 
instead  of  one  death  in  46,  there  should  only  be  1  in  54,  an  annual 
saving  of  no  less  than  49,349  lives,  or  about  one  seventh  of  the 
whole  number  of  deaths,  would  accrue. 

Dr.  Playfair  calculates  that  for  every  unnecessary  death,  there  are 
28  cases  of  unnecessary  sickness ;  consequently  in  our  laige  towns, 
there  are  above  700,000  cases  of  unnecessary  sickness,  and  that  the 
loss  from  unnecessary  death  and  sickness  for  England  and  Wales  is 
£11,000,000 ;  and  the  United  Kingdom  £25,000,000.  These  were 
the  items  of  expense  which  Dr.  Playfair  reckoned  were  incurred 
under  the  present  system,  or  rather  want  of  system, —  direct  attend* 
ance  on  the  sick  ;  loss  of  what  they  could  have  earned  ;  premature 
death  of  productive  contributors  to  the  national  wealth  ;  and  expense 
of  premature  funerals.  Dr.  Playfair  estimated  the  loss  for  Man- 
chester at  nearly  £1,000,000 ;  Mr.  Hawkesley,  for  Nottingham,  at 
£300,000  ;  Mr.  Qay,  for  Preston,  at  £990,000  ;  Mr.  Coulthard,  for 
Ashton-under-Lyne,  at  ^£235,000 ;  and  Dr.  Playfair  considered  the 
loss  of  London  to  be  above  «£2,500,000  ;  and  the  total  loss  to  Eng- 
land and  Wales  at  little  short  of  £11,000,000. 
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The  mortality  of  the  year  1846  greatly  exceeded  that  of  any 
former  year.  By  the  report  of  the  Registrar-General  for  the  quarter 
ending  September,  1846,  the  deaths  for  the  three  previous  months 
were  51,235 ;  being  an  increase  of  15,227  over  those  of  the  corre* 
spending  quarter  of  the  preceding  year.  In  some  of  the  densely- 
populated  towns,  the  mortality  was  doubled.  The  deaths  in  the  cor- 
responding summer  quarters  of  the  years  1845  and  1846,  were  as 
under :  — 


TOWNS. 


Maidstone 

Brighton 

Poitaea  Island. . . . 

Winchester 

Oxford 

Northampton 

Bedford 

Ipswich 

iNorwich 

Plymonth 


1845. 

1846. 

124 

239 

219 

872 

2a9 

433 

89 

141 

69 

194 

182 

221 

182 

254 

119 

240 

806 

451 

191 

279 

TOWNS. 


Clifton 

Worcester 

Dadley 

Walsall 

WolTeifaampton  . . 
WoUtanton  and 

Barslem 

Corentry 

Nottingham 

Lincoln 


1845. 

1846. 

322 

436 

106 

173 

457 

744 

158 

288 

439 

687 

164 

315 

188 

300 

285 

469 

154 

246 

The  high  mortality  of  towns  has  been  traced  to  crowded  lodgings, 
dirty  dwelIings,*personal  uncleanliness,  the  concentration  of  un- 
healthy emanations  from  narrow  streets,  without  fresh  air,  water,  or 
sewers.  The  rapidity  of  decomposition,  and  the  facility  with  which 
all  kinds  of  animal  matter  become  tainted^and  run  into  putrefaction, 
enable  us  to  understand  how,  in  a  summer  like  the  past,  in  which  the 
temperature  was  unusually  high,  the  diseases  referable  to  impure 
atmosphere  should  be  so  prevalent  and  fatal. 

These  are  a  few  of  the  many  facts  which  so  strongly  prove  the 
necessity  o^  some  great  and  comprehensive  measure  being  taken  to 
remedy  this  national  evil.  We  may  well  apply  the  language  of 
Holy  Writ,  ^  that  in  the  midst  of  life  we  are  in  death.''  Any  mea- 
sure of  such  magnitude  as  this  must  naturally  be  attended  with  vast, 
but  not  insurmountable  difficulties,  all  of  which  we  cannot  expect  to 
be  overcome  by  one  enactment,  or  by  one  person.  A  cordial  amal- 
gamation of  individual  efforts,  however,  directed  to  the  aid  of  govern- 
ment, will  achieve  immediate  and  permanent  good. 
.  On  the  first  institution  of  Life  Assurance  in  England,  about  the 
year  1700,  the  tables  or  rates  of  premiums  adopted  by  the  offices 
were  exceedingly  defective,  —  so  much  so,  that  reference  in  their 
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construction  was  made  rather  to  the  value  of  money  than  to  the  vahe 
of  life ;  and  that  certain  societies,  such  as  the  AmicMe  and  RoyaL 
Exchange^  appeared  to  have  charged  £5  per  cent.,  on  all  lives  wUk- 
out  reference  to  the  period  of  life^  or  to  the  constitutional  condition 
of  the  assured^  so  tJiat  the  young  and  healthy  paid  for  the  aged  and 
if^rm.  Since  that  time,  however,  a  highly  scientific  and  equitable 
system  of  Life  Assurance  has  been  adopted,  in  which  proportionate 
rates  are  adopted  for  each  age,  and  into  which  all  the  improvements 
suggested  either  by  experience  or  advanced  knowledge  have  been 
imparted. 

We  may,  in  conclusion,  remark  that  various  methods,  but  differing 
little  in  the  general  principles  of  their  construction,  are  now  adopted 
by  the  most  eminent  Actuaries  in  the  formation  of  Tables  of  Mor- 
tality. All,  however,  appear  to  assent  to  the  desirability,  could  it  be 
attained,  of  establishing  a  more  uniform  practice  amongst  the  Life 
Assurance  Societies,  in  respect  to  ths  basis  of  their  calculations, 
and  the  rate  of  interest  of  money  to  be  assumed  in  the  tables  of 
premium. 
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ON  THE  APPLICATION   OF   LIFE   INSUEANCB  TO  FORMING  ENDOWMENTS^ 
IlND  making  PROVISION  FOE  FAMILIES,  AND  FOR  SECURITT  OF  DEBTS. 

[From  Ellis  on  Fire  and  Life  Inrarance,  p.  164.    See,  in  connection,  Chapter 

XII.  of  the  preceding  Treatise,  \  275. 

1.  Where  the  income  termdnatet  vnih  Life* 

2.  Where  the  Income  is  to  be  transmitted  to  an  Individual  of  a 

Family. 

3.  Where  the  sum  Insured  is  to  he  paid  to  a  Parent  on  a  Child 

attaining  a  certain  Age. 

4.  Where  the  Life  of  a  Child  is  insuredf  to  whom  an  Advance  has 

been  made. 

5.  Where  the  Creditor  insures  the  Debtor^s  Life. 

6.  Insurance  Money  settled  upon  Marriage. 

7.  Insurance  for  the  purpose  of  meeting  Fines,  ^c.  payable  on  the 

Dropping  of  a  Life  or  Lives. 

8.  Insurance  by  way  of  Security  on  an  Annuity  Transaction. 

A  FEW  obsenratioDS  upon  the  practical  uses  of  Life  Insuiance,  with 
such  remarks  on  the  legal  bearings  of  the  subject  as  occur,  may  not 
be  misplaced  in  a  work  of  this  nature. 

]•  The  system  of  Life  insurance,  if  judiciously  and  prudently  ap* 
plied,  is  of  invaluable  use  in  enabling  a  parent  to  provide  for  a  family, 
when  his  income  principally  depends  upon  his  own  life  or  ezertioasy 
as  in  the  case  of  professional  men,  traders,  annuitants,  and  persons 
holding  places  or  pensions. 

2.  Where,  although  the  income  arising  from  property  may  he 
transmitted  to  one  or  more  of  his  children  after  him,  there  may  he 
danger  that  others  of  his  children  may  be  inadequately  provided  for, 
as  in  the  case  of  a  tenant  for  life,  with  remainder  to  the  eldest  son  in 
fee  or  in  tail,  in  which  cases,  although  there  is  generally  a  provision 
for  raising  portioas  for  younger  children,  yet  frequently  to  an  amount 
very  inadequate  to  the  support  of  the  younger  branchea  in  those 
habits  in  which  they  have  been  brought  up  in  common  with  the  elder 
son ;  in  such  a  case,  a  father,  tenant  for  life,  can  by  a  moderate 
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curtailment  of  his  expenditure  to  a  fixed  limit  within  his  income, 
make  a  much  more  ample  provision  in  ordinary  circumstances,  than 
be  would  be  likely  to  do,  unless  very  diligently  careful,  by  investipg 
in  the  funds  or  other  securities  the  same  amount  of  savings  from  his 
income  :  and  for  this  reason,  that  individuals  in  general  in  their 
savings  operate  by  Hmple  interest,  whilst  life  insurance  companies 
work  by  compound.  Besides  which  advantage,  by  the  practice  of 
those  ofiices  where  a  division  of  profits  is  made,  considerable  additions 
are  frequently  made,  by  way  of  bonus,  to  the  sum  insured,  to  an  ex- 
tent which  the  insured  never  contemplated.  The  difierence  between 
individual  saving  and  the  working  of  an  insurance  ofi^ce  will  appear 
by  the  following  simple  statement,  and  without  taking  the  bonuses 
into  calculation :  supposing  a  man  of  thirty  to  save  200Z.  a  year  until 
he  is  sixty,  which  is  sometimes  more  than  he  is  entitled  to  expect, 
according  to  the  ordinary  calculations  of  human  life,  he  will  have 
accumulated  only  6,000Z. ;  but  according  to  the  average  rate  of  pre- 
miums paid  at  most  offices,  a  man  of  thirty  can  for  about  2/.  lOs.  in- 
sure 100/. ;  and,  therefore,  by  the  payment  of  a  premium  of  200L 
will  at  once  entitle  those  whom  he  may  select  to  receive  8,0002.  even 
if  he  should  die  the  next  day  after  insuring ;  but  if  he  should  live  to 
the  average  limits  of  human  life,  he  will  be  entitled  then  to  receive, 
not  only  that  sum,  but  also  an  addition  by  way  of  bonus,  which  has 
been  known  to  be  more  than  equal  to  the  sum  insured.  As  before 
observed  in  a  preceding  chapter,  where  the  proceeds  of  a  policy  of 
insurance,  together  with  all  sums  of  money,  benefits,  and  advantages 
to  arise  or  accrue  upon  it,  (a)  are  settled  or  given  by  will,  the  parties 
interested  will  take  the  proceeds,  together  with  the  proportionable 
share  of  bonus  or  accumulation. 

3.  A  parent  may  insure  a  sum  of  money  to  be  paid  to  himself  in 
the  event  of  a  child  (or  one  or  more  children)  attaining  twenty-one, 
or  any  given  age  at  which  it  is  probable  that  a  sum  of  money  may 
be  requisite  for  the  purpose  of  advancing  the  child  in  life.  Here  the 
objection  sometimes  made  against  life  insurance  is  obviated,  that  the 
insured  has  not  the  satisfaction  of  reaping  the  benefit  of  his  frugality 
himself,  for  by  this  operation  he  is  enabled  to  see  his  family  provided 
for  in  his  lifetime. 

(a)Coartnej  v.  FerrerSi  1  Sim.  187. 
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4.  So  where  a  parent  may  have  advanced  any  sum  of  money  to  a 
child^  either  by  way  of  provision,  or  to  establish  him  in  any  trade  or 
business,  he  may  properly  treat  such  an  advance  as  a  debt,  and  secure 
himself  from  the  loss  which  would  arise  by  the  premature  death  of 
the  child,  by  insuring  the  child's  life  to  the  amount  of  the  sum  ad- 
vanced. 

5.  The  case  of  a  creditor  insuring  his  debtor's  life  is  so  obvious, 
and  has  been  in  a  preceding  chapter  so  far  considered  as  to  its  legal 
bearing,  that  it  is  almost  unnecessary  to  enter  into  it.  {h)  It  may, 
however,  be  observed,  that  where  the  debt  depends  alone  upon  the 
personal  security  of  the  debtor,  as  is  generally  the  case  when  the 
creditor  insures,  it  is  the  most  effectual  security  the  creditor  can  have 
under  the  circumstances ;  as  he  then  depends  not  only  upon  the  per- 
sonal credit  of  the  debtor,  but  he  has  also  the  benefit  of  his  own  care 
and  caution ;  for  if  the  debtor  fail  to  pay  the  premiums,  the  creditor 
may,  upon  his  failure,  keep  up  the  policy ;  and  even  if  the  debt  be 
paid,  he  may  still  practically,  although  not  legally,  have  the  benefit 
of  the  policy,  if  he  chooses  to  keep  it  on  foot ;  for  although  by  the 
statute,  the  interest  of  the  creditor  ceasing  by  payment  of  the  debt, 
he  cannot  recover,  yet  as  the  officers  never  take  the  objection  in  a 
bonii  fide  case,(e)  he  may  still  treat  the  policy  as  a  valuable  and 
salable  security. 

Where  a  party  advances  a  loan  of  money  to  another  upon  the  secu- 
rity only  of  an  estate  for  the  life  of  the  borrower,  at  legal  interest, 
there  appears  to  be  no  objection  to  his  compelling  the  borrower  to 
insure  his  life,  and  pay  the  premiums,  for  the  lender  does  not  thereby 
^  take  directly  or  indirectly  ''  more  than  legal  interest ;  the  borrower, 
by  insuring,  only  secures  the  principal  to  the  lender,  in  case  of  his 
death,  the  only  security  which  he  may  have  the  means  of  giving. 
^*  Thus  too,''  observes  Blackstone,  (d)  **  on  a  loan,  if  the  chance  of 
repayment  depends  on  the  borrower's  life,  it  is  frequent  (besides  the 
usual  rate  of  interest)  for  the  borrower  to  have  his  life  insured  till  the 
time  of  repayment,  for  which  he  is  loaded  with  an  additional  pre- 
mium suited  to  his  age  and  constitution.  Thus  if  Sempronius  has 
only  an  annuity  for  his  life,  and  would  borrow  lOOZ.  of  Titius  for  a 
year ;  the  inconvenience  and  general  hazard  of  this  loan,  we  have 

(6)  See  S  275.         (c)  See  ante,  Barber  v.  Horrii.         {d)  3  Bla.  Com.  459. 
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seen,  are  equivalent  to  5Z.,  which  is  therefore  the  legal  interest ;  hut 
there  is  also  a  special  hazard  in  this  case,  for  if  Sempronius  dies 
within  the  year,  Titius  must  lose  the  whole  of  his  lOOZ.  Suppose 
this  chance  to  be  as  one  to  ten,  it  will  follow  that  the  extraordinary 
hazard  is  worth  lOZ.  more,  and  therefore  that  the  reasonable  rate  of 
interest  in  this  case  would  be  15  per  cent ;  but  this  the  law,  to  avmd 
abuses,  will  not  permit  to  be  taken:  Sempronius  therefore  gives 
Titius,  the  lender,  only  57.  for  legal  interest ;  but  applies  to  Caius,  an 
insurer,  and  gives  him  the  other  101.  to  indemnify  TUius  against  the 
e$Btraordinary  hazard. 

The  principle  upon  which  it  has  been  held  usury  for  the  grantee 
of  an  annuity  to  compel  the  grantor  to  insure  and  pay  the  premiums 
is  different  There  the  grantor  pays  annuity  interest  instead  of  legal 
interest ;  a  contract,  therefore,  compelling  him  to  keep  up  insurance 
at  his  own  expense,  would  be  in  effect  a  contract  to  pay  10  or  15 
per  cent,  for  a  loan  of  money,  without  any  hazard  of  the  principal. 
The  principle  of  an  annuity  is,  that  the  principal  money  is  gone,  the 
yearly  payment  of  the  annuity  being  the  compensation  for  it 

6.  It  is  not  unusual  for  persons  about  to  marry,  amongst  other 
•  modes  of  provision  for  a  family,  to  covenant  with  the  trustees  to  in- 
sure their  lives  to  a  certain  extent  :  the  objects  and  proportions  in 
which  the  sum  insured  is  to  be  distributed,  at  the  death  of  the  party, 
are  pointed  out  by  the  trusts  of  the  settlement  In  such  cases,  how- 
ever, it  is  the  safer  course  that  some  property  should  be  assigned  to 
trustees  to  enable  them  to  pay  the  premiums  iq  case  the  insured 
riiould  make  default  It  may  be  observed,  on  the  other  hand,  that 
great  care  and  consideration  are  requisite,  before  any  person  is  in- 
duced,  either  from  conscientious  motives  or  the  cupidity  of  others,  to 
covenant  with  third  persons  to  insure.  In  the  case  of  marriage  settle- 
ments, where  trustees  are  interposed  on  the  behalf  of  the  married 
lady  and  her  issue,  as  neither  a  married  woman  nor  infants  under 
age  are  capable  of  giving  any  legal  consent,  and  trustees  are  bound 
by  their  duty  to  enforce  the  performance  of  the  covenants,  not  only 
in  behalf  of  the  lady,  but  the  issue  which  may  be  bom  ;  they  have 
no  power  to  modify  or  adopt  the  amount  of  insurance  to  the  circum- 
stances of  the  parties,  aAer  the  covenants  are  once  entered  into,  and 
the  marriage  has  taken  effect.  Jt  person  then  who  has  been  unadvis- 
edly induced  to  covenant  to  insure  to  a  large  amount,  may  find  that 
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in  the  contiogencies  of  life,  he  has  no  longer  the  disposable  income 
he  contemplated,  and  therefore  may  be  utterly  unable  to  keep  up  his 
insurance,  whilst  at  the  same  time  the  trustees,  from  the  danger  of 
future  responsibility  to  the  parties  interested  in  the  settlement,  are 
driven  unwillingly  to  the  necessity  of  attempting  to  enforce  the  con- 
tract, an  attempt  which  cannot  fail  to  be  productive  of  great  incon- 
venience, or  ruin,  to  the  party  insured,  as  well  as  to  the  family  pro- 
spectively provided  for.  A  case  has  occurred  in  the  author's  expe- 
rience, showing  how  very  harshly  this  mode  of  settlement  might  ope- 
rate to  the  parties  more  immediately  interested,  if  improvidently 
entered  into,  that  is  to  say,  unless  a  party  covenants  to  insure  for  such 
an  amount,  and  such  only  as  he  has  a  moral  certainty,  after  making 
eveiy  allowance  for  the  ordinary  expenditure  of  a  family,  and  the 
possible  decrease  of  his  income,  that  he  can  conveniently  provide  the 
premiums.  A  gentleman,  upon  his  marriage  with  a  lady  of  considera- 
ble fortune,  in  consideration  of  that  fortune,  &c.,  covenanted  with  the 
trustees  to  insure  his  life  for  20,0002. ;  the  interest  thereof  at  his  death 
to  be  paid  to  the  lady  for  life,  and  after  her  death  the  principal  to  be 
paid  to  the  children,  subject  to  a  power  of  appointment,  and  he  also 
conveyed  certain  real  estates  to  the  trustees  of  larger  annual  value 
than  the  premiums  amounted  to,  in  trust  to  pay  the  premiums  out  of, 
the  rents  and  profits  in  case  he  should  make  default.  In  course  of 
time,  he  became  embarrassed  in  his  circumstances,  and  the  trustees 
found  it  necessary  to  enter  upon  the  estates  for  the  purpose  of  paying 
the  premiums ;  the  rents  and  profits  of  these  estates,  in  the  mean 
time,  had  become  so  reduced  as  to  be  barely  sufficient  to  pay  them. 
The  husband  lived  apart  from  his  wife,  and  there  were  no  children 
of  the  marriage  ;  neither  husband  or  wife  had  any  property  remaining 
but  the  trifling  surplus  of  the  rents  and  profits  of  the  real  estate,  aAer 
payment  of  the  premiums  of  insurance.  The  husband  had  also  by 
the  settlement  covenanted  with  the  trustees  to  allow  his  wife  an  an- 
nuity by  way  of  pin-money,  with  which  the  estates  conveyed  were 
also  charged,  and  there  was  no  appearance  upon  the  deed  that  the 
keeping  up  of  the  insurance  was  of  primary  obligation.  Upon  a  bill 
filed  for  the  administration  of  the  trusts,  the  Vice-Chancellor,  willing 
to  relieve  where  opportunity  ofiered,  made  a  declaration  that  the 
keeping  up  the  insurance,  and  the  payment  of  the  annuity,  was  of 
equal  obligation  upon  the  trustees,  and  referred  it  to  the  Master  to 
inquire  and  state  which  of  the  policies  of  insurance,  and  to  what 
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amount,  ought  to  be  cancelled  or  disposed  of,  and  ordered  that  bo 
much  of  the  rents  and  profits  as  were  not  neceasaiy  for  keeping  up 
the  rest  of  the  policies,  should  be  paid  to  the  wife  on  account  of  the 
annuity.  If,  however,  this  annuity  had  not  been  settled,  the  trustees 
would  have  had  no  alternative  but  to  keep  up  the  insurance  for  the 
benefit  of  children  not  in  existence,  and  of  the  wife,  who  was  thus 
placed  in  the  unnatural  situation  of  being  compelled  to  look  to  the 
death  of  her  husband,  as  the  only  means  of  extricating  her  from  pov- 
erty, (a)  Nor  is  it  easy  to  see  how  any  jurisdiction,  short  of  that  of 
parliament,  could  have  relieved  the  trustees  from  their  duty,  if  it  had 
been  imposed  upon  them  by  the  trusts  of  the  settlement 

7.  In  all  cases  where  a  fine,  foregift,  or  other  pecuniary  advance 
has  been  made  upon  a  lease  determinable  upon  a  life  or  lives,  in* 
surance  upon  the  life,  or  the  survivor  of  the  lives,  where  more 
than  one,  is  usually  applied ;  so  if  a  fine  is  payable  upon  the  renewal 
of  a  lease  granted  for  a  life,  or  two  or  more  lives,  an  insurance  fcnr 
the  purpose  of  covering  the  fine  when  payable  is  desirable,  and  is  a 
convenient  form  of  spreading  over  a  larger  surface  a  sum  which 
might  be  with  difficulty  raised  at  once,  and  at  some  unexpected  point 
of  time.  It  appears  also  essentially  necessary,  where  a  tenant  for  life 
is  desirous  of  raising  money  upon  mortgage  of  his  life-interest ;  as 
without  it,  the  lender  may  the  next  day  be  deprived  of  his  security, 
although  the  more  usual  practice  in  such  cases  is  to  raise  the  sum  by 
annuity,  and  make  the  life-estate  a  security. 

8.  When  money  is  raised  by  the  grant  of  an  annuity,  there  b  in 
general  a  stipulation  in  the  deed  that  the  grantor  shall  appear  at  some 
insurance  office  to  be  insured ;  as  before  observed,  if  the  grantor 
were  compelled  to  stipulate  to  pay  the  premiums,  the  whole  transac- 
tion might  be  endangered  on  the  ground  of  usury  ;  for  thus  the  prin- 
cipal would  no  longer  be  hazarded,  at  the  same  time  that  annuity 
interest,  instead  of  legal  interest,  would  be  payable  ;  but  the  grantee 
in  general  virtually  imposes  upon  the  grantor  the  burden  of  insurance 
by  purchasing  his  annuity  at  such  a  rate  as  compensates  for  the  pay- 
ment of  the  premiums  of  insurance  by  himself.  From  the  peculiar 
nature  of  annuity  transactions,  there  is  no  contract,  with  reference  to 
which  insurance  becomes  so  necessary  ;  because  in  general,  few  will 

(a)  F V.  W ,  June,  1830,  Vioe-Chan.  MS. 
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resort  to  borrowing  money  upon  annuity  who  have  any  security  to 
offer,  by  which  to  raise  money  at  the  usual  and  legal  rates  of  interest. 
Annuities,  from  their  nature,  are  exempt  from  the  statutes  respecting 
usury,  because,  in  these  transactions,  not  only  the  interest,  but  the  prin- 
cipal also  is  by  the  terms  of  the  contract  (a)  in  hazard.  If  the  princi- 
pal be  secured  by  the  terms  of  the  contract,  without  reference  to  the 
possible  insolvency  of  the  borrower,  any  device  to  receive  more  than 
legal  interest  will  be  usurious.  (&)  Interest  has  been  considered  as  a 
premium  upon  the  forbearance  to  sue  for  the  debt,  and  our  idea  of 
usury  in  this  country  is  founded  upon  that  principle,  (c)  Although 
an  annuity  may  be  purchased  for  a  veiy  inadequate  price,  yet  the 
transaction  does  not  appear  to  be  illegal,  unless  there  be  fraud,  op- 
pression, undue  influence,  or  other  circumstances  which  might  induce 
a  court  of  equity  to  interfere.  It  was  found,  from  the  circumstance, 
that  few,  but  very  necessitous  persons,  would  resort  to  a  mode  of 
raising  money,  in  which  there  was  no  restriction  as  to  terms  but  the 
conscience  of  the  lender,  and  where,  on  the  other  hand,  from  the 
situation  of  the  borrower,  not  very  many  were  disposed  to  lend  but 
the  speculative  or  unprincipled,  that  great  frauds  had  been  practised. 
These  frauds  were  the  more  gross  and  exorbitai||,  because  both  par- 
ties were  usually  desirous  that  the  transaction  should  be  secret.  The 
credit  of  the  borrower  and  the  character  of  the  lender  might  equally 
suffer  by  notoriety.  The  legislature,  therefore,  were  compelled  at 
length  to  interfere,  not  by  putting  a  direct  check  upon  the  practice, 
but  with  the  view,  by  rendering  publicity  necessary,  indirectly  to  put 
an  end  to  it.  It  has  now  been  rendered  necessary  that  a  memorial 
of  the  particulars  of  all  such  transactions,  together  with  the  names  of 
all  parties,  should  be  enrolled  in  Chancery. 

(a)  Nunc  v.  Wilson,  5  T.  R.  858. 

(6)  See  Chesterfield  v.  JaDseen,  1  Atk.  840  ;  8  Yes.  142. 

(c)  None  v.  Wilson,  8  T.  B.  858. 
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LIFE  TABLES, 

According  to  the  late  Census  of  the  United  States^  Massachusette  being  taken  as  a  stand- 
ard for  the  Northern  States^  and  Maryland  for  the  Middle  States* 

1.  ANNUAL  DEATHS  PER  CENT,  1850. 


Ages. 

MasBaohiLsetto. 

Maryland. 

England,  1841. 

Males. 

Females. 

Males. 

Females. 

Males. 

1  Females. 

0to6 

7.106 

6.062 

6.466 

4.876 

6.888 

6.880 

6    10 

1.168 

988 

1.041 

866 

966 

922 

10    16 

462 

678 

477 

606 

609 

646 

16    20 

872 

881 

606 

767 

718 

801 

20    80 

998 

1.170 

896 

988 

949 

942 

80    40 

1.268 

1.846 

991 

1.146 

1.080 

1.121 

40    60 

1.618 

1.826 

1.884 

1.249 

1.410 

1.808 

60    60 

2.067 

1.664 

2.483 

1.712 

2.280 

1.988 

60    70 

8.482 

2.960 

8.406 

8.286 

4.282 

8.761 

70    80 

6.767 

6.762 

8.977 

7.221 

9.160 

8.878 

80    90 

16.000 

18.470 

16.167 

12.280 

19.086 

18.086 

90  100 

86.240 

27.640 

81.182 

28.480 

87.089 

84.067 

2.  EXPECTATION  OF  LIFE. 


Completed 

Massachusetts.   1 

Maryland. 

England. 

France.           i 

Males. 

Females. 

Males. 

Females. 

Males. 

Females. 

Males. 

Females. 

Age. 

Yrs, 

Yrs. 

Yrs. 

Yr». 

Yrs. 

Yrs. 

Y«. 

Yrs. 

0 

88.8 

40.6 

41,8 

44.9 

40.2 

42.2 

88.8 

40.8 

10 

48.0 

47.2 

47.8 

49.6 

47.1 

47.8 

47.0 

47.4 

20 

40.1 

40.2 

89.7 

42.1 

89.9 

40.8 

40.0 

40.1 

80 

84.0 

86.4 

82.9 

86.7 

88.1 

84.8 

84.0 

88.4 

40 

27.9 

27.8 

26.8 

29.6 

26.6 

27.7 

27.0 

26.6 

60 

21.6 

28.6 

20.2 

22.7 

20.0 

21.1 

19.9 

19.6 

60 

16.6 

17.0 

14.4 

16.0 

18.6 

14.4 

18.8 

18.2 

70 

10.2 

11.8 

9.1 

10.6 

8.6 

9.0 

8.1 

8.1 

80 

6.9 

6.4 

6.2 

7.0 

4.9 

6.2 

4.8 

4.8 

90 

2.8 

8.0 

8.9 

4.8 

2.7 

2.8 

8.2 

8.2 

3.  EXPECTATION  OF  LIFE  FOR  COLORED  PERSONS. 


Completed 
Age. 

New  England. 

Maryland. 

Louisiana.         i 

Col 
Males. 

ored. 
Females. 

Slf 
Males. 

ives. 
Females. 

Goloi 
Males. 

red. 
Females, 

0. ..; 

89.76 

42.92 

86.87 

29.77 

22.88 

18.27 

18.89 

9.42 

6.44 

8.60 

42.20 
45.76 
89.92 
84.96 
28.76 
22.11 
17.81 
18.06 
7.87 
4.61 

88.47 

45.80 

89.28 

84.41 

27.60 

21.16 

14.82 

8.76 

6.40 

8.80 

89.47 
41.00 
89.68 
86.62 
29.00 
22.17 
16.71 
10.67 
6.80 
4.00 

28.89 
86.92 
80.48 
26.87 
28.26 
19.18 
14.76 
11.88 
6.88 
8.48 

84.09 
40.69 
86.86 
80.86 
26.86 
21.07 
16.27 
10.98 
6.16 
8.84 

10 

20 

80 

40 

60 

60 

70 

80 

90 
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RATIO  OF  MORTALITY, 

For  general  estimcUeSf  adopting  the  current  dass\fication  of  the  States^  the  American 

Censue  exhibits  the  following  ratio  ofmorttdiig^  disregarding  the  ages  at  death. 


Annual  deaths 
per  cent 

Ratio  to  the 
number  hying. 

New  England  States 

1.66 
1.89 
1.88 
1.87 
1.24 
1.38 

lto64 
lto72 
lto78 
lto78 
lto80 
lto78 

Middle  StateB  with  Ohio 

Central  SlaTe  States 

Coast  Plantins;  States 

Northwestern  States 

United  States,  total 

RATES  OF  PREMIUM  OF  THE  GRESHAM  LIFE  ASSURANCE 

SOCIETY  OF  LONDON. 

f  This  Socie^  has  an  extenBive  range  of  business.] 


TABLE  A. 

WHOLE  LIFE. 

TABLE  B. 

WHOLE  LIFE. 

WITHOUT  PROFITS. 

WITH  PROFITS. 

FBEXICM8  FOB  THB  ASSURANCE 

or                    PRBMIUMB  VOR  THB  AS8UBAKCB  OF 

£100. 

£100. 

k  Age 

Half 

Age 

Half 

next 

Annual      Yearly    Quarterly 

next 

Annual 

Yearly 

Quarterly 

Birth- 

Premium. 

Premium.  Premium. 

Birth-  Premium. 

Premium. 

Premium. 

Day. 

• 

Day. 

£    ».    d. 

£    $.    d. 

£  $. 

d. 

£   8.     d. 

£  t,    d. 

£  $.    d. 

21 

1  14    7 

0  17    9 

0    9 

1 

21 

1  19    6 

10    2 

0  10    4 

22 

1  16    4 

0  18    1 

0    9 

8 

82 

2    0    8 

10    8 

0  10    7 

28 

1  16    2 

0  18    6 

0    9 

6 

28 

2    11 

1    1    1 

0  10  10 

24 

1  17    0 

0  19    0 

0    9 

9 

24 

2    2    0 

116 

0  11    0 

26 

1  17  11 

0  19    8 

0    9  11 

26 

2    2  11 

12    0 

0  11    8 

26 

1  18  10 

0  19  11 

0  10 

2 

26       2    8  11  1 

12    6 

0  11    6 

27 

1  19    7 

10    4 

0  10 

6 

27 

2    4  11 

18    0 

0  11  10 

28 

2    0  10 

1    0  11 

0  10 

9 

28 

2    6    0 

18    7 

0  12    1 

29 

2    1  10 

116 

0  11 

0 

29 

2    7    1 

14    1 

0  12    4 

80 

8    2  11 

1    2    0 

0  11 

8 

80 

2    8    8 

14    9 

0  12    8 

81 

2    4    1 

1    2    7 

0  11 

7 

81 

2    9    6 

15    4 

0  18    0 

82 

2    6    8 

18    8 

0  11 

11 

82 

1  10    8 

16    0 

0  18    4 

88 

8    6    7 

1    8  11 

0  12 

8 

88 

2  12    0 

16    8 

0  18    8 

84 

2    7  11 

1    4    7 

0  12 

7 

84 

2  18    6 

1    7    6 

0  14    0 

86 

2    9    4 

16    8 

0  12  11 

85 

2  14  11 

18    2 

0  14    6 

86 

2  10  10 

16    0 

0  18 

4 

86 

2  16    6 

19    0 

0  14  10 

87 

2  12    4 

1    6  10 

0  18 

9 

87 

2  18    2 

1     9  10 

0  16    8 

88 

2  14    0 

1    7    4 

0  14 

2 

88 

2  19  11 

1  10     9 

0  16    9 

89 

2  16    9 

1    8    7 

0  14 

8 

99 

8    19 

1  11     8 

0  16    8 

40 

2  17    7 

19    6 

0  16 

1 

40 

8    8     8 

1  12     8 

0  16    9 

41 

2  19    7 

1  10    6 

0  16 

8 

41 

8    6    9 

1  18     8 

0  17    8 

42 

8    18 

1  11    7 

0  16 

2 

42 

8    7  11 

1  14  10 

0  17  10 

48 

8    8  11 

1  18    9 

0  16 

9 

48 

8  10    8 

1  16     0 

0  18    6 

44 

8    6    8 

1  18  11 

0  17 

6 

44 

8  12     9 

1  17    8 

0  19    1 

46 

8    8     9 

1  16    8 

0  18 

0 

46 

8  16    4 

1  18    8 

0  19  10 

46 

8  11    4 

1  16    7 

0  18 

9 

46 

8  18    1 

2    0    1 

10    6 

47 

8  14    1 

1  18    0 

0  19 

6 

47 

4    11 

2    17 

118 

48 

8  17    0 

1  19    6 

1     0 

8 

48 

4    4    2 

2    8    1 

1     2    1 

49 

4    0    2 

2    18 

1    1 

0 

49 

4    7    6 

2    4    9 

1     2  11 

60 

4    2    6 

2    2    9 

1     1 

11 

m 

60 

4  10  11 

2    6    7 

1     8  11 
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TABLE  C. 

SHORT  PERIODS. 
WITHOUT  PROFITS. 


Pbbhiums  fob  thb  Assu- 

BANCB  OF  £100. 


One 

SeTen 

Age 

m 

fear. 

Years. 

£ 

$.    d. 

£     $,    d. 

21 

0 

17    9 

0    19    0 

22 

0 

18    0 

10    0 

28 

0 

18    4 

10    4 

24 

0 

18    8 

10    8 

26 

0 

19    0 

110 

26 

0 

19    4 

114 

27 

0 

19    9 

119 

28 

0    2 

12    2 

29 

0    7 

12    7 

80 

1    0 

18    0 

81 

1    6 

18    6 

82 

1  11 

1      8  11 

88 

2    6 

14    6 

84 

2  11 

1      4  11 

86 

8    6 

16    6 

86 

4    1 

16    1 

87 

4     9 

16    9 

88 

6     6 

17    6 

89 

6    4 

18    4 

40 

7    8 

19    8 

41 

8    6 

1    10    6 

42 

9     9 

1    11    9 

48 

11    8 

1    18    8 

44 

12  11 

1    14  11 

46 

14  10 

1    16  10 

46 

16  11 

1    18  11 

47 

19    2 

2      12 

48 

1     8 

2      8    8 

49 

4    4 

2      6    4 

60 

J_ 

7    8 

2      9    8 

TABLE  D.    WITH  PROFITS. 
AvnuAL  Pbsmiums  fob  thb  Assubamcb  of  £100, 

TO  BB  BECEIVED  AT  60,  66,  60,  AKD  66  TBAB8  OF 
AGB,  OB  KABfJKB  IN  CA8B  OF  DBATH. 


Age 
next 
Birth- 
Day. 


16 
17 
18 
19 
20 

21 
22 
28 
24 
26 

26 
27 
28 
29 
80 

81 
82 
88 
84 
86 

86 
87 
88 
89 
40 

41 
42 
48 
44 
46 

46 
47 
48 
49 
60 

61 
62 
68 
64 
66 


60 


£    i.  d 

2  16  7 

2  18  2 

2  19  11 

8  1  10 

8  8  10 

8  6  0 

8  8  4 

8  10  10 

8  18  6 

8  16  6 

• 

8  19»  7 

4  8  1 

4  6  11 

4  11  0 

4  16  8 

6  0  9 

6  6  6 

6  12  9 

6  19  10 

6  7  11 

6  17  8 

7  8  0 

8  0  6 

8  16  8 

9  18  0 


66 


£    s. 

2  10 
2  11 
2  18 
2  14 
2  16 

2  17 
2  19 
8  1 
8  8 
8  6 


4  1 
4  4 

4  8 
4  12 
4  17 

6  2 

6  8 
6  14 
6  1 
6  10 


d. 
7 

10 
2 
7 
0 

7 
8 
1 
0 
0 


8  7  8 

8  9  7 

8  12  1 

8  14  11 

8  17  10 


1 
7 
6 

8 

4 

6 
2 
7 
10 
0 


6  19  6 

y  10  8 

8  2  11 

8  17  11 

9  16  10 


60 


£    $, 

2  6 
2  17 

2  8 
2  9 
2  10 


2 
2 


11 
18 


2  14 
2  16 
2  17 

2  19 
8  0 
8  2 
8  4 


8  9 
8  11 
8  14 
8  17 
4  0 


7  8 

7  14 

8  7 

9  2 
10  0 


d. 
6 
6 
6 
6 
8 

11 
2 

7 
0 
6 

2 
11 

9 
9 


8  6  10 


1 
6 
2 
0 
0 


4  8  4 

4  7  0 

4  10  11 

4  16  8 

6  0  1 

6  6  4 

6  11  8 

6  17  11 

6  6  4 

6  18  9 


6 
6 
4 

6 
8 


2 
2 
2 


66 


£  & 

2  8 

2  4 

2  6 

2  6 

2  7 


8 

9 

10 


2  11 
2  12 

2  13 
2  16 
2  16 
2  18 

2  19 

8  1 

8  8 

8  6 

8  7 

8  9 

3  12 
8  14 
8  17 

4  0 
4  8 


6  10 
6  16 
6  8 

6  11 

7  10 


d 
6 
4 
2 
1 
0 

0 
1 
2 

4 
7 

10 
2 
8 
2 

10 

6 

4 
4 
6 
8 

0 

7 

4 
4 
7 


4  7  1 

4  11  0 

4  16  2 

4  19  10 

6  4  10 


6 
8 
7 
8 
0 


7  9  10 

8  12 

8  14   8 

9  9   9 
10  8   1 
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TABLE  M. 

Fremianu  for  the  Assttranoe  of  an  Endowment  of  £100,  payable  to  Children  on 

attaining  the  Ages  of  Fourteen  or  Twenty-one  Yeara. 


AT  rOITBTXXH  TXABB. 

AT  TWXNTT-ONX 

TXABB. 

Age. 

Annual. 

Half 
Yearly. 

Quarter] 

I 

1 

2 

8 
8 
5 

I 

3    ! 

s  ; 
s  1 

Annual 

Half 
Yearly. 

Quarterly. 

At  Birth. 
Yr.  1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 

£   B,    d. 

4  13    2 

5  6    0 

5  19    6 

6  15    2 

7  13    6 

8  14    7 

10  2    5 

11  18  11 
14    6     7 
17     9     1 

£   B.   d. 
2     7     2 

2  13     8 

3  0    6 
3     8    5 

3  17     9 

4  8    5 

5  2  10 

6  1     0 

7  5     2 

8  16    9 

£   ff.   c 

1    3  1 
1    7    . 
1  10    J 
1  14    J 

1  19    j 

2  4     1 

2  12 

3  1    ; 

3  13     < 

4  9     < 

£   B,   d. 
2  12    4 

2  17  10 

3  3     1 
3     8  11 

3  15    2 

4  2     1 
4     9  11 

4  19    3 

5  8     2 

6  1  10 

6  16     7 

7  13    6 

8  14     9 
in    1     A 

£    B,    d. 
1     6    6 
1     9     3 
1  12    0 
1  14  11 

1  18     1 

2  1     7 
2    5     7 
2  10    4 

2  14     9 

3  1     8 
3     9    3 

3  17     9 

4  8     7 

5  2     0 
5  19     6 

7  3     2 

8  15    4 

£    B.    d. 
0  13    5 
0  14  11 
0  16    3 
0  17    8 

0  19    4 

1  1     1 
1     3     1 
1     5     6 
1     7     9 
1  11     3 
1  15     1 

1  19     5 

2  4  10 

2  11     8 

3  0     6 

3  12     5 

4  8     9 

!  i 

:         ;11  15  11 
lA     2     7 

•  *  '    •  •       •  ■ 

1 

1 
1 

17    6    8 

TABLE  N. 

Premiums  for  the  Assurance  of  an  Endowment  of  £100,  payable  to  Children  on 
attaining  the  age  of  Fourteen  or  Twenty-one  Years,  the  Premiums  being 
returnable  in  case  of  previous  death ;  with  the  option  also  of  transferring  the 
endowment  to  another  Child. 


AT  TOUBTXXH  TXABB. 

AT  TWXKTT-ONX 

TXABB. 

Age. 

Annual. 

Half 
Yearly. 

Quarterly. 

• 

Annual. 

Half 
Yearly. 

Quarterly. 

£    s.   d. 

£    B,   d. 

£      B. 

d. 

£    B,  d. 

£    B.    d. 

£     B,    d. 

At  Birth. 

5  10  11 

2  16    3 

I     8 

6 

3    2    2 

1  11    5 

0  16    0 

1 

6    2    5 

3    2    4 

1  11 

6 

3    6  11 

1  13  11 

0  17     2 

2 

6  15  10 

3     8  10 

1   14 

10 

3  12    3 

1  16    8 

0  18    6 

3 

7  11     9 

3  16  11 

1  18 

11 

« 

3  18    2 

1  19    7 

1     0     1 

4 

8  10  11 

4    6     7 

2    3 

10 

4    4  11 

2    3     1 

1     1  10 

5 

9  14    5 

4  18    7 

2    9 

11 

4  12     5 

2    6  10 

1     3  10 

6 

11     3  11 

5  13    5 

2  17 

5 

5     1     1 

2  11     3 

16    0 

7 

13     1  11 

6  12     8 

3     7 

2 

5  10  11 

2  16    3 

1     8    6 

8 

15  12    8 

7  18    4 

4    0 

1 

6     2     5 

3    2    4 

1  11     6 

9 

19    3  11 

9  14    5 

4  18 

5 

6  15  10 

3     8  10 

1  14    0 

10 

7  11     9 

3  16  11 

1  18  11 

11 

8  10  11  j 

4    6     7 

2    3  10 

12 

9  14     5  ' 

4  18     7 

2    9  11 

13 

11     3  11 

5  13    5 

2  17     5 

14 

13     1  11 

6  12    8 

3     7    2 

15 

15  12    8 

7  18    4 

4    0     1 

16 

•  • 

19    3  11 

9  14    5 

4  18     5  1 
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TABLE  H. 


TABLE  E. 


DEFEBBED  AKVUITIES. 

Annual  Premiam  to  assure  an  Annuity 
of  £10  per  annum  on  attaining  the 
ages  of  50,  55,  60,  and  65. 


Age 

next 
Birth- 

50 

55 

60 

65 

Day. 

£  8.  d. 

£  s.  d. 

£  s.  d. 

£   s.   d. 

15 

\  15     7 

ISO 

0  14    3 

0    8     2 

20 

2     6     6 

19     7 

0  18     1 

0  10    4 

25 

3     2     5 

1  18     9 

1     3    3 

0  13    2 

80 

4     7     2 

2  12     2 

1  10     8 

0  17     0 

35 

6     9     9 

3  13    2 

2     16 

I     2     7 

40 

•       •  •           • 

5    9     5 

2  18    6 

1  10  10 

45 

•       *  •           • 

•       •  •           ■ 

4    8    3 

2    3  11 

IICXEDLITX    AKKVITIB8 

Showing  the  amount  of  Annuity 
fftanted  for  every  £100  paid 
down. 


Age 

last 

Birth- 

Half 

Quar- 

Yearly. 

Yearly. 

terly. 

Day. 

£   s.  d. 

£   s.  d. 

£   s.  d. 

20 

4  19  10 

2    9    4il     4    6 

25 

5    4    0 

2  11     41     5     7 

80 

5    9     2 

2  13  10  1     6    9 

35 

5  15  10 

2  17     1  1     8    4 

40 

6    4    6 

3     1     4  1  10    5 

45 

6  16     5 

3     7     1  1  18    4 

50 

7  12     5 

3  14  10.1  17     1 

TABLE  L 


BEFEBBBD  AITNUITIBS. 


With  return  of  Freminms. 


Age 

next 
Birth- 

50 

55 

60 

65 

Day. 

£    s.  d. 

£    s.  (2. 

£   s.  d. 

£   «.  d. 

15 

2     1     21     7     7 

0  18    0 

0  10  10 

20 

2  13    31  15     2 

1     2    6 

0  13     8 

25 

3  10    72    5     7 

1     8  11 

0  17     5 

30 

4  17     03    0     8 

I  17     8 

1     2     7 

35 

7     1     94    3     8 

2  10    5 

I     9    9 

40 

.   ..      .'6     2    73  10    0 

2    0     1 

1     45 

.   ..      .|.      ..530 

b  16    2 

TABLE  J. 

SUBTITOBSHIP 
▲NKUITIES. 

Annual  Premium  to  se^ 
cure  to  A  an  Annuity 
of  £10  for  Life,  after 
Death  of  B. 


Age 

Age 
ofB. 

Annual 

of  A. 

Premium. 

£    s.  <f. 

15 

15 

2    3    3 

20 

20 

2    4  10 

25 

25 

2    6  11 

30 

30 

2    9    5 

35 

35 

2  12    8 

40 

40 

2  16  11 

45 

45 

3    3    0 
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RATES   OF  PREMIUM  OF  THE  MUTUAL  LIFE  INSURANCE 

COMPANY,  OF  NEW  YORK. 

[Net  accnmnlated  cash  fond,  November  15, 1853,  $2,337,426.] 


NON-PARTICIPATING  TERM  TABLE. 

The  Annual  RaU»  of  Assurance  of  One  Thousand  DoUars  on  a  Single  Life^  for  a 

term  ofyeare^  without  participating  in  profits : 


Age. 

On  a  policy 

On  a  policy 

On  a  policy 

On  a  policy 

Age. 

for  7  years. 

for  5  years. 

for  2  years. 

for  1  year. 

14 

7  18 

6  99 

6  70 

6  60 

14 

15 

7  89 

7  20 

6  90 

6  80 

15 

16 

7  61 

7  41  • 

7  11 

7  00 

16 

17 

7  88 

7  62 

7  81 

7  21 

17 

18 

8  05 

7  84 

7  58 

7  42 

18 

19 

8  28 

8  07 

7  74 

7  68 

19 

20 

8  52 

8  80 

7  97 

7  85 

20 

21 

8  77 

8  54 

8  20 

8  08 

2f 

22 

9  02 

8  78 

8  44 

8  82 

22 

28 

9  27 

9  08 

8  68 

8  66 

23 

24 

9  54 

9  29 

8  92 

8  80 

24 

25 

9  81 

9  65 

9  17 

9  05 

25 

26 

10  09 

9  88 

9  48 

9  80 

26 

27 

10  89 

10  11 

9  70 

9  57 

27 

28 

10  69 

10  40 

9  98 

9  84 

28 

29 

1100 

10  71 

10  28 

10  18 

29 

80 

11  82 

11  02 

10  67 

10  48 

80 

81 

11  66 

11  84 

10  88 

10  72 

81 

82 

12  00 

11  68 

11  20 

11  05 

82 

88 

12  86 

12  02 

11  58 

11  87 

83 

84 

12  78 

12  88 

11  87 

11  70 

84 

85 

18  11 

12  75 

12  22 

12  05 

86 

86 

18  51 

18  18 

12  58 

12  40 

86 

87 

18  93 

18  54 

12  96 

12  77 

87 

88 

14  87 

18  96 

18  85 

18  16 

88 

89 

14  84 

14  40 

18  76 

18  56 

89 

40 

15  83 

14  86 

14  19 

13  98 

40 

41 

16  87 

15  85 

14  65 

14  42 

41 

42 

16  46 

15  88 

15  12 

14  89 

42 

43 

17  10 

16  45 

15  63 

15  87 

48 

44 

17  81 

17  10 

16  17 

15  90 

44 

45 

18  59 

17  81 

16  76 

16  45 

45 

46 

19  44 

18  60 

17  48 

17  07 

46 

47 

20  88 

19  48 

18  21 

17  81 

47 

48 

21  88 

20  42 

19  06 

18  62 

48 

49 

22  46 

21  44 

19  98 

19  61 

49 

50 

28  62 

22  52 

20  97 

20  47 

50 

51 

24  87 

28  68 

22  02 

21  60 

51 

52 

26  22 

24  92 

28  14 

22  67 

62 

58 

27  69 

26  28 

24  84 

28  75 

58 

54 

29  29 

27  74 

26  68 

24  98 

64 

55 

81  06 

29  85 

27  04 

26  83 

65 

56 

88  00 

81  12  . 

28  58 

27  79 

66 

xcvm 
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LIFE  TABLE. 

The  Rates  of  Assurance  of  One  Thousand  Dollars  on  a  single  Life^  for  the  whole  con- 
tinuance diereof:  — 


Qaarterly 

Semi- An. 

•Annual 

Annual 

1  Annual 

In  One 
Payment 

Age. 

Payments 

Payments 

Payments 

Payments  |  Payments 

Age 

for  Life. 

for  Life. 

for  Life. 

for  10  Yrs. 

for  6  Yra. 

14 

8  77 

7  48 

14  71 

.88  49 

67  68 

264  69 

14 

16 

8  88 

7  68 

16  11 

84  18 

68  86 

269  69 

16 

16 

8  98 

7  89 

16  62 

84  89 

60  06 

264  88 

16 

17 

4  09 

8  11 

16  94 

86  62 

61  27 

270  16 

17 

18 

4  20 

8  88 

16  88 

86  86 

62  61 

276  68 

18 

19 

4  82 

8  66 

16  88 

87  11 

68  78 

280  99 

19 

20 

444 

8  80 

17  80 

87  87 

66  07 

286  66 

20 

21 

4  66 

9  06 

17  78 

88  66 

66  88 

292  23 

21 

22 

4  69 

9  80 

18  28 

89  46 

67  72 

298  00 

22 

28 

4  82 

9  66 

18  80 

40  27 

69  08 

808  88 

28 

24 

4  96 

9  84 

19  84 

41  10 

70  48 

809  87 

24 

26 

6  10 

10  12 

19  89 

41  96 

71  89 

816  97 

26 

26 

6  26 

10  41 

20  47 

42  82 

78  86 

822  20 

26 

27 

6  41 

10  72 

21  07 

48  71 

74  88 

828  66 

27 

28 

6  67 

11  04 

21  70 

44  62 

76  84 

886  03 

28 

29 

6  78 

11  87 

22  86 

46  66 

77  88 

841  64 

29 

80 

6  91 

11  71 

28  02 

46  61 

79  46 

848  88 

80 

81 

6  09 

12  07 

28  78 

47  48 

81  07 

866  26 

81 

82 

6  28 

12  46 

24  47 

48  48 

82  72 

862  29 

82 

88 

6  47 

12  84 

26  28 

49  60 

84  41 

869  46 

88 

84 

6  68 

18  24 

26  08 

60  66 

86  18 

876  78 

84 

86 

6  89 

18  67 

26  87 

61  62 

87  89 

884  26 

86 

86 

7  12 

14  12 

27  76 

62  72 

89  70 

891  90 

86 

87 

7  86 

14  69 

28  67 

68  86 

91  66 

899  71 

87 

88 

7  61 

16  08 

29  64 

66  02 

98  44 

407  70 

88 

89 

7  87 

16  60 

80  66 

66  21 

96  88 

416  87 

89 

40 

8  14 

16  14 

81  78 

67  46 

97  87 

424  23 

40 

41 

8  48 

16  72 

82  86 

68  72 

99  41 

482  79 

41 

42 

8  74 

17  82 

84  06 

60  08 

101  61 

441  64 

42 

48 

9  06 

17  96 

86  80 

61  88 

108  66 

460  49 

48 

44 

9  40 

18  64 

86  68 

62  78 

106  87 

469  66 

44 

46 

9  76 

19  86 

88  04 

64  24 

108  16 

469  08 

46 

46 

10  14 

20  11 

89  68 

66  74 

110  49 

478  62 

46 

47 

10  66 

20  92 

41  11 

67  81 

112  91 

488  41 

47 

48 

10  98 

21  77 

42  78 

68  92 

116  89 

498  87 

48 

49 

11  48 

22  66 

44  66 

70  69 

117  92 

608  49 

49 

60 

11  91 

28  61 

46  42 

72  81 

120  61 

618  76 

60 

61 

12  42 

24  62 

48  89 

74  08 

128  16 

629  16 

61 

62 

12  96 

26  69 

60  49 

76  91 

126  86 

689  68 

62 

68 

13  62 

26  82 

62  71 

77  81 

128  61 

660  86 

68 

64 

14  18 

28  02 

66  07 

79  78 

181  44 

661  17 

64 

66 

14  77 

29  29 

67  68 

8184 

184  84 

672  12 

66 

66 

16  46 

80  66 

60  26 

88  98 

187  82 

683  19 

66 
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ENDOWMENT  ASSUBANCE  TABLE. 

Amual  Premium/or  an  Assurance  of  One  Thousand  DoUarSf  payable  to  the  Party 
assured^  on  his  attaining  the  aye  o/*  50,  55,  or  60 ;  or  to  his  representatives^  in  case 
o/death  before  aUaininy  these  ages^  reapecUv^y. 


Age. 

50 

55 

60 

Ago. 

5(] 

1      55 

60 

14 

21  18 

18  69 

17  04 

88     58  98    41  85 

84  16 

15 

21  97 

19  85 

17  59 

84     57  71    48  68 

35  78 

.16 

22  85 

20  04 

18  16 

85     62  82    46  24 

87  44 

IT 

28  79 

20  77 

18  76 

86     67  89    49  06 

89  28 

18 

24  78 

21  58 

19  89 

87     7 

3  : 

26    52  21 

41  28 

19 

25  85 

22  84 

20  04 

88     8 

0  ( 

}8    56  72 

48  47 

20 

26  98 

28  20 

20  78 

89     8 

8 

16    59  67 

46  86 

21 

28  19 

24  10 

21  45 

40     9 

7  1 

B7    64  15 

48  49 

22 

29  49 

25  06 

22  20 

41 

69  27 

61  89 

28 

80  89 

26  08 

28  00 

42 

76  18 

54  62 

24 

82  89 

27  17 

28  84 

48 

82  07 

68  22 

25 

84  02 

28  82 

24  78 

44 

90  22 

62  27 

26 

85  78 

29  56 

25  67 

46 

100  00 

66  86 

27 

87  70 

80  88 

26  66 

46 

72  10 

28 

89  79 

82  81 

27  72 

47 

78  18 

29 

42  08 

83  64 

28  84 

48 

86  16 

80 

44  61 

85  49 

80  04 

49 

93  48 

81 

47  40 

87  28 

81  82 

50 

103  82 

82 

60  61 

89  28 

82  69 

51 

115  86 

DEPOSIT  TABLE. 

The  amount  of  Assurance  which  One  Hundred  Dollars^  paid  to  the  Company^  without 

anyjurther  payment^  will  purchase. 


Age  when 

Sum 

Age  when 

Sam 

Age  when 

Sum 

Deposited. 

Assured. 

Deposited. 

Assured. 

Deposited. 

Assured. 

14 

892  80 

28 

298  48 

42 

226  48 

16 

886  08 

29 

292  70 

48 

221  98 

16 

877  58 

80 

287  04 

44 

217  55 

17 

870  16 

81 

281  48 

45 

213  20 

18 

862  94 

82 

276  02 

46 

208  98 

19 

866  88 

88 

270  67 

47 

204  74 

20 

848  97 

84 

265  41 

48 

200  65 

21 

842  19 

85 

260  24 

49 

196  66 

22 

386  57 

86 

265  17 

50 

192  77 

28 

829  08 

87 

260  18 

51 

188  98 

24 

822  72 

88 

246  28 

62 

185  29 

26 

816  48 

89 

240  46 

58 

181  70 

26 

810  86 

40 

235  72 

54 

178  20 

27 

804  86 

41 

281  06 

56 

174  79 
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ACTS  OF  THE  STATE  OF  NEW  YORK, 

Providing  for  the  Incorporation  of  Fire  Insurance  Companies, 

AND  Life  Insitrance  Companies. 

[From  the  "  United  States  InsaraDce  Gazette,"  of  August  19, 1854,  (New  York.)  ] 

An  Act  of  the  State  of  New  York  to  provide  for  the  Incorporation  of 
Fire  Insurance  Companies.  [Passed  June  5,  1853.] 

The  People  of  the  State  of  New  York^  represented  in  Senate  and 
Assembly^  do  enact  as  follows  : 

§  1.  Any  number  of  persons,  not  less  than  thirteen,  may  associate 
and  form  an  incorporated  company  for  the  following  purposes,  to 
wit : 

To  make  insurance  on  dwelling-houses,  stores,  and  all  kinds  of 
buildings,  and  upon  household  furniture  and  other  property,  against 
loss  or  damage  by  fire,  and  the  risks  of  inland  navigation  and  trans- 
portation. 

§  2.  Any  company  organized  under  this  act,  shall  have  power  to 
effect  reinsurance  of  any  risks  taken  by  them  respectively. 

§  3.  Such  persons  shall  file  in  the  office  of  the  comptroller  a  decla- 
ration, signed  by  all  the  corporators,  expressing  their  intention  to  form 
a  company  for  the  purpose  of  transacting  the  business  of  insurance, 
as  expressed  in  the  first  section  of  this  act,  which  declaration  shall 
also  comprise  a  copy  of  the  charter  proposed  to  be  adopted  by  them, 
and  shall  publish  a  notice  of  such  their  intention,  once  in  each  week, 
for  at  least  six  weeks,  in  a  public  newspaper  in  the  county  in  which 
such  insurance  company  is  proposed  to  be  located. 

§  4.  The  charter  comprised  in  such  declaration,  shall  set  forth  the 
name  of  the  company,  the  place  where  the  principal  office  for  the 
transaction  of  its  business  shall  be  located  ;  the  mode  and  manner  in 
which  the  corporate  powers  granted  by  this  act  are  to  be  exercised ; 
the  mode  and  manner  of  electing  trustees  or  directors,  a  majority  of 
whom  shall  be  citizens  of  this  State,  and  of  filling  vacancies,  (but 
each  director  of  a  stock  company  shall  be  the  owner  in  his  own  right 
of  at  least  five  hundred  dollars  worth  of  the  stock  of  such  company, 
at  its  par  value)  ;  the  period  for  the  commencement  and  termination 
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of  its  fiscal  year,  and  the  amount  of  capital  to  be  employed  in  the 
transaction  of  its  business ;  and  the  comptroller  shall  have  the  right 
to  reject  any  name  or  title  of  any  company  applied  for,  when  he  shall 
deem  the  name  too  similar  to  one  already  appropriated,  or  likely  to 
mislead  the  public  in  any  respect. 

§  5.  No  company  formed  under  this  act  shall,  directly  or  indirectly, 
deal  or  trade  in  buying  or  selling  any  gpods,  wares,  merchandise,  or 
other  commodities  whatever,  excepting  such  articles  as  may  have  been 
insured  by  any  company,  and  are  claimed  to  be  damaged  by  fire  or 
water. 

§  6.  No  joint-stock  company  shall  be  incorporated  under  this  act 
in  the  city  and  county  of  New  York,  nor  in  the  county  of  Kings,  nor 
shall  any  company  incorporated  under  this  act  establish  any  agency 
for  the  transaction  of  business  in  either  of  said  counties  with  a  smaller 
capital  than  one  hundred  and  fifty  thousand  dollars,  nor  in  any  other 
county  in  this  State  with  a  smaller  capital  than  fifty  thousand  dollars  ; 
nor  shall  any  company  formed  for  the  purpose  of  doing  the  business 
of  fire  or  inland  navigation  insurance,  on  the  plan  of  mutual  insur- 
ance, commence  business,  if  located  in  the  city, of  New  York,  or  in 
the  county  of  Kings,  nor  establish  any  agency  for  the  transaction  of 
business  in  either  of  said  counties,  until  agreements  have  been  enter- 
ed into  for  insurance  with  at  least  four  hundred  applicants,  the  pre- 
miums on  which  shall  amount  to  not  less  than  two  hundred  thousand 
dollars,  of  which  forty  thousand  dollars  shall  have  been  paid  in  cash, 
and  notes  of  solvent  parties,  founded  on  actual  and  bontl  fide  applica- 
tions for  insurance,  shall  have  been  received  for  the  remaining  one 
hundred  and  sixty  thousand  dollars :  nor  shall  any  mutual  insurance 
company  in  any  other  county  of  the  State  commence  business  until 
agreements  have  been  entered  into  for  insurance,  with  at  least  two 
hundred  applicants,  the  premiums  on  which  shall  amount  to  not  less 
than  one  hundred  thousand  dollars,  of  which  twenty  thousand  dollars 
shall  have  been  paid  in  cash,  and  notes  of  solvent  parties,  founded  on 
actual  and  bon&  fide  applications  for  insurance,  shall  have  been  re- 
ceived for  the  remaining  eighty  thousand  dollars.  No  one  of  the 
notes  received  as  aforesaid  shall  amount  to  more  than  five  hundred 
dollara  ;  and  no  two  shall  be  given  for  the  same  risk,  or  be  made  by 
the  same  person  or  firm,  except  where  the  whole  amount  of  such 
notes  shall  not  exceed  five  hundred  dollars  ;  nor  shall  any  such  note 
be  represented  as  capital  stock  unless  a  policy  be  issued  upon  the 
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same  within  thirty  days  after  the  organization  of  the  company,  upon 
a  risk,  which  shall  be  for  a  shorter  period  than  twelve  months.  Each 
of  said  notes  shall  be  payable,  in  part  or  in  whole,  at  any  time  when 
the  directors  shall  deem  the  same  requisite  for  the  payment  of  losses 
by  fire  or  inland  navigation,  and  such  incidental  expenses  as  may  be 
necessary  for  transa6ting  the  business  of  said  company. 

§  7.  It  shall  and  may  be  lawful  for  the  individuals  associated  for 
the  purpose  of  organizing  any  company  under  this  act,  aAer  having 
published  the  notice  and  filed  their  declaration  and  charter,  as  re- 
quired by  the  third  section  of  this  act,  and  also  on  filing  in  the  office 
of  the  comptroller  proof  of  such  publication,  by  the  affidavit  of  the 
publisher  of  such  newspaper,  his  foreman  or  clerk,  to  open  books  for 
subscription  to  the  capital  stock  of  the  company  so  intended  to  be  or* 
ganized,  and  to  keep  the  same  open  until  the  full  amount  specified 
in  the  charter  is  subscribed  ;  or  in  case  the  business  of  such  company 
is  proposed  to  be  conducted  on  the  plan  of  mutual  insurance,  then  to 
open  books  to  receive  propositions  and  enter  into  agreements  in  the 
manner  and  to  die  extent  specified  in  the  sixth  section  of  this  act. 

§  8.  It  shall  be  lawful  for  any  company  organized  under  this  act, 
to  invest  its  capital,  or  the  funds  accumulated  in  the  course  of  its  bu- 
siness, or  any  part  thereof,  in  bonds  and  mortgages  on  unincumbered 
real  estate  within  the  State  of  New  York,  worth  fifty  per  cent,  more 
than  the  sum  loaned  thereon,  but  in  such  valuation  farm  buildings 
shall  not  be  estimated :  and  also  in  the  stocks  of  this  State  or  of  the 
United  States,  or  in  the  stocks  or  bonds  of  either  of  the  incorporated 
cities  of  this  State,  which  shall  be  at  or  above  par  at  the  time  of  the 
investment,  and  to  lend  the  same,  or  any  part  thereof,  on  the  security 
of  such  stocks  or  bonds,  or  upon  bonds  and  mortgages,  as  aforesaid, 
and  to  change  and  reinvest  the  same  as  occasion  may  from  time  to 
time  require ;  but  any  surplus  money,  over  and  above  the  capital 
stock,  of  any  such  fire  and  inland  navigation  insurance  companies, 
or  of  any  fire  insurance  company  incorporated  under  any  law  of  this 
State,  may  be  invested  in  or  loaned  upon  the  pledge  of  the  stock, 
bonds,  or  other  evidences  of  indebtedness  of  any  institution  incorpo- 
rated under  the  laws  of  this  State,  except  their  own  stock  :  provided, 
always,  that  the  current  market  value  of  such  stocks,  bonds,  or  other 
evidences  of  indebtedness  shall  be  at  least  ten  per  cent  more  than  the 
sum  so  loaned  thereon. 

§  9.  No  company  organized  by  or  under  this  act  shall  purchase. 
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hold,  or  convey  real  estate,  excepting  for  the  purposes  and  in  the 
manner  herein  set  forth,  to  wit: 

1.  Such  as  shall  be  requisite  for  its  convenient  accommodation  in 
the  transaction  of  its  business :  or, 

2.  Such  as  shall  have  been  mortgaged  to  it  in  good  faith,  by  way 
of  security  for  loans  previously  contracted,  or  for  money  due  :  or, 

3.  Such  as  shall  have  been  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  their  legitimate  business,  or  for  money  due : 

or, 

4.  Such  as  shall  have  been  purchased  at  sales  upon  judgments,  de- 
crees, or  mortgages  obtained  or  made  for  such  debts ;  and  it  shall 
not  be  lawful  for  any  such  company  to  purchase,  hold,  or  convey 
real  estate  in  any  other  case,  or  for  any  other  purpose  :  and  all  such 
real  estate  as  may  be  acquired  as  aforesaid,  and  which  shall  not  be 
necessary  for  the  accommodation  of  such  company  in  the  transaction 
of  its  busbess,  shall  be  sold  and  disposed  of  within  five  years  aAer 
such  company  shall  have  acquired  title  thereto,  unless  the  company 
shall  procure  a  certificate  from  the  comptroller  of  the  State  that  the 
interests  of  the  company  will  suffer  materially  by  a  forced  sale  there- 
of, in  which  event  the  sale  may  be  postponed  for  such  a  period  as  the 
comptroller  shall  direct  in  said  certificate  ;  and  the  comptroller  may 
also  give  such  certificate  and  extend  the  time  for  holding  real  estate, 
in  the  like  circumstances,  on  the  application  of  any  insurance  com- 
pany heretofore  incorporated. 

§  10.  The  charter  and  proof  of  publication  heretofore  required  to 
be  filed  by  every  such  company,  shall  be  examined  by  the  attorney- 
general,  and,  if  found  conformable  to  this  act  and  not  inconsistent 
with  the  constitution  or  laws  of  this  State,  shall  be  certified  by  him 
to  the  comptroller  of  the  State,  who  shall  thereupon  cause  an  exa- 
mination to  be  made  either  by  himself  or  by  three  disinterested  per- 
sons specially  appointed  by  him  for  that  purpose,  who  shall  certify 
under  oath,  that  the  capital  herein  required  of  the  company  named 
in  the  charter,  according  to  the  nature  of  the  business  proposed  to 
be  transacted  by  such  company,  has  been  paid  in  and  is  possessed  by 
it  in  money,  or  in  such  stocks  and  bonds  and  mortgages  as  are  re- 
quired by  the  eighth  section  of  this  act ;  or,  if  a  mutual  company, 
that  it  has  received  and  is  in  actual  possession  of  the  capital  premi- 
ums or  bondi  fide  engagements  of  insurance,  or  other  securities,  as  the 
case  may  be,  to  the  full  extent  and  of  the  value  required  by  the  sixth 
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section  of  this  act :  and  the  name  and  the  residence  of  the  maker  of 
each  premium  note  forming  part  of  the  capital,  and  the  amount  of 
such  note,  shall  he  returned  to  the  comptroller  ;  and  the  corporators 
or  officers  of  such  cpmpany  shall  he  required  to  certify,  under  oath, 
that  the  capital  exhihited  to  those  persons  is  hon&  fide  property  of  the 
company.  Such  certificates  shall  be  filed  in  the  office  of  the  comp- 
troller, who  shall  thereupon  deliver  to  such  company  a  certified  copy 
of  the  charter  and  of  said  certificates,  which,  on  being  filed  in  the 
office  of  the  clerk  of  the  county  where  the  company  is  to  be  located, 
shall  be  their  authority  to  commence  business  and  issue  policies  ;  and 
such  certified  copy  of  the  charter  and  of  said  certificates  may  be  used 
in  evidence  for  or  against  said  company  with  the  same  eflfect  with  the 
originals. 

§  11.  The  corporators  or  the  trustees  or  directors,  as  the  case  may 
be,  of  any  company  organized  under  this  act,  shall  have  power  to 
make  such  by-laws,  not  inconsistent  with  the  constitution  or  laws  of 
this  State,  as  may  be  deemed  necessary  for  the  government  of  its 
officers  and  the  conduct  of  its  afiatrs,  and  the  same,  when  necessary, 
to  alter  and  amend  ;  and  they  and  their  successors  may  have  a  com- 
mon seal,  and  may  change  and  alter  the  same  at  their  pleasure. 

§  13.  It  shall  not  be  lawful  for  the  directors,  trustees,  or  managers 
of  any  such  company  to  make  any  dividend,  except  from  the  surplus 
profits  arising  from  their  business  ;  and  in  estimating  such  profits, 
there  shall  be  reserved  therefrom  a  sum  equal  to  the  amount  of  pre- 
miums unearned  on  risks  not  matured,  and  also  all  sums  due  the  cor- 
poration on  bonds  and  mortgages,  bond,  stocks,  and  book  accounts, 
of  which  no  part  of  the  principal  or  the  interest  thereon  has  been  paid 
during  the  last  year,  and  for  which  foreclosure  or  suit  has  not  been 
commenced  for  collection,  or,  which  af^er  judgment  obtained  thereon, 
shall  have  remained  more  than  two  years  unsatisfied,  and  on  which 
interest  shall  not  have  been  paid,  and  also  all  interest  due  or  accrued 
and  remaining  unpaid.  Any  dividend  made  contrary  to  these  provi- 
sions shall  subject  the  stockholders  receiving  it  to  a  joint  and  several 
liability  to  the  creditors  of  such  company,  to  the  extent  of  the  divi- 
dend made. 

§  13.  All  notes  deposited  with  any  mutual  insurance  company  at 
the  time  of  its  organization,  as  provided  in  section  six,  shall  remain 
as  security  for  all  losses  and  claims  until  the  accumulation  of  the  pro- 
fits, invested  as  required  by  the  eighth  section  of  this  act,  shall  equal 
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the  amount  of  cash  capital  required  to  be  possessed  by  stock  compa* 
nies  organized  under  this  act,  the  liability  of  each  note  decreasing 
proportionately  as  the  profits  are  accumulated  :  but  any  note  which 
may  have  been  deposited  with  any  mutual  insurance  company  subse- 
quent to  its  organization,  in  addition  to  the  cash  premium  on  any  in- 
surance effected  with  such  company,  may,  at  the  expiration  of  the 
time  of  such  insurance,  be  relinquished  and  given  up  to  the  maker 
thereof,  or  his  representatives,  upon  his  paying  the  proportion  of  all 
losses  and  expenses  which  may  have  accrued  thereon  during  such 
term.  The  directors  or  trustees  of  any  such  company  shall  have  the 
right  to  determine  the  amount  of  the  note  to  be  given  in  addition  to 
the  cash  premium  by  any  person  insured  in  such  company  ;  but  in 
no  case  shall  the  note  be  more  than  five  times  the  whole  amount  of 
the  cash  premium.  And  every  person  effecting  insurance  in  any 
mutual  company,  and  also  their  heirs,  executors,  administrators,  and 
assigns  continuing  to  be  so  insured,  shall  thereby  become  members  of 
said  corporation  during  the  period  of  insurance,  and  shall  be  bound  to 
pay  for  losses  and  such  necessary  expenses,  as  aforesaid,  accruing  in 
and  to  said  company,  in  proportion  to  the  amount  of  his  deposit  note 
or  notes.  The  directors  shall,  after  receiving  notice  of  any  loss  or 
damage  by  fire  sustained  by  any  member,  and  ascertaining  the  same, 
or  after  the  rendition  of  any  judgment  against  said  company  for  loss 
or  damage,  settle  and  determine  the  sums  to  be  paid  by  the  several 
members  thereof  as  their  respective  portion  of  such  loss,  and  publish 
the  same  in  such  manner  as  they  shall  see  fit,  or  as  the  by-laws  shall 
have  prescribed  ;  and  the  sum  to  be  paid  by  each  member  shall  al- 
ways be  in  proportion  to  the  original  amount  of  his  deposit  note  or 
notes,  and  shall  be  paid  to  the  officers  of  the  company  within  thirty 
days  next  after  the  publication  of  said  notice.  And  if  any  member 
shall  for  the  space  of  thirty  days  after  the  publication  of  said  notice, 
and  after  personal  demand  for  payment  shall  have  been  made,  neg- 
lect or  refuse  to  pay  the  sum  assessed  upon  him  as  his  proportion  of 
any  loss,  as  aforesaid,  in  such  case  the  directors  may  sue  for  and  re- 
cover the  whole  amount  of  his  deposit  note  or  notes,  with  cost  of 
suit ;  but  execution  shall  only  issue  for  assessments  and  costs  as  they 
accrue,  and  every  such  execution  shall  be  accompanied  by  a  list  of 
the  losses  for  which  the  assessment  is  made.  If  the  whole  amount  of 
deposit  notes  shall  be  sufficient  to  pay  the  loss  occasioned  by  any 
fire  or  fires,  in  such  case  the  sufferers  insured  by  the  said  company 
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shall  receive,  towards  making  good  their  respective  losses,  a  propor- 
tional share  of  the  whole  amount  of  said  notes,  according  to  the  sudos 
by  them  respectively  insured  ;  but  no  member  shall  ever  be  required 
to  pay,  for  any  loss  occasioned  by  fire  or  inland  navigation,  more 
than  the  whole  amount  of  his  deposit  note. 

§  14.  It  shall  be  lawful  for  any  mutual  insurance  company  esta* 
blished  in  conformity  with  the  provisions  of  this  act,  to  unite  a  cash 
capital  to  any  extent,  as  any  additional  security  to  its  members,  over 
and  above  their  cash  premiums  and  premium  notes  ;  provided,  that 
such  cash  capital  shall  not  be  less  than  thirty  thousand  dollars,  and 
which  additional  cash  capital  shall  be  loaned  and  invested  as  provided 
in  the  eighth  section  of  (his  act :  and  the  company  may  allow  an  in« 
terest  on  such  cash  capital,  and  a  participation  in  its  profits,  and  pre- 
scribe the  liability  of  the  owner  or  owners  thereof  to  share  in  the 
losses  of  the  company,  and  such  cash  capital  shall  be  liable  as  the 
capital  stock  of  the  company  in  payment  of  its  debts :  provided,  that 
such  cash  capital  shall  in  all  cases  be  paid  in  at  the  organization  of 
the  company,  and  satisfactory  evidence  of  that  fact  furnished  to^  the 
comptroller.  Any  existing,  joint-stock  insurance  company,  and  any 
company  formed  under  this  law,  may,  (the  written  consent  of  the 
holders  of  three  fourths  in  amount  of  the  stock  first  being  had)  per- 
mit the  insured  to  participate  in  the  profits  of  the  business  of  such 
company,  and  provide  how  far  any  script,  issued  to  the  insured  for 
such  profits,  shall  be  liable  for  the  losses  to  be  sustained ;  and  any 
company  so  doing,  whenever  an  amount  not  less  than  one  hundred 
thousand  dollars  has  been  accumulated  and  script  so  issued  therefor, 
may,  with  the  written  consent  of  the  holders  of  three  fourths  in 
amount  of  the  stock,  pay  off  and  cancel  an  amount  of  the  original 
cash  capital  equal  to  one  half  of  the  accumulated  profits,  and  so  may 
continue  from  time  to  time  until  the  whole  amount  of  the  original 
cash  capital  is  paid  off :  provided,  that  before  any  portion  of  such 
capital  stock  shall  be  so  paid  off,  proof  shall  be  exhibited  to  the  comp- 
troller that  an  amount  of  accumulated  profits  had  been  realized, 
script  issued  therefor,  and  investments  made  thereof,  pursuant  to  the 
provisions  of  the  eighth  section  of  this  act,  at  least  equal  to  double  the 
amount  so  desired  to  be  paid  off  and  cancelled,  and  the  comptroller 
shall  also  first  certify  that  he  is  satisfied  with  such  proof. 

§  15.  Every  fire  and  inland  navigation  insurance  company  hereaf- 
ter organized  shall,  if  it  be  a  mutual  company,  embody  the  word 
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'^  mutual  *^  in  its  title,  which  shall  appear  on  the  first  page  of  every 
policy  and  renewal  receipt,  and  every  company  doing  business  as  a 
cash  stock  company  shall,  upon  the  face  of  its  policy  in  the  same 
suitable  manner,  express  that  such  policy  is  a  stock  policy. 

§  16.  Suits  at  law  may  be  maintained  by  any  corporation  formed 
under  this  act,  against  any  of  its  members  or  stockholders  for  any 
cause  relating  to  the  business  of  such  corporation  :  also  suits  at  law 
may  he  prosecuted  and  maintained  by  any  member  or  stockholder 
against  such  corporation  for  any  losses  which  may  have  accrued,  if 
payment  is  withheld  more  than  thirty  days  after  such  losses  may  have 
become  due :  and  any  member  or  stockholder,  not  individually  a 
party  to  such  suits,  may  be  a  witness  therein. 

§  17.  The  trustees  and  corporators  of  any  company  organized  un- 
der this  act,  and  those  entitled  to  a  participation  of  the  profits  of  such 
company,  shall  be  jointly  and  severally  liable  for  all  debts  or  respon- 
sibilities of  such  company,  until  the  whole  amount  of  the  capital  of 
such  company  shall  have  been  paid  in  and  a  certificate  thereof  re- 
corded, as  hereinbefore  provided.  Notes  taken  in  advance  of  premi- 
ums under  this  act,  are  not  to  be  considered  debts  of  the  company  in 
determining  whether  a  company  is  insolvent,  but  are  to  be  regarded 
as  assets  of  the  company. 

§  18.  Any  existing  joint-stock  fire  insurance  company  herein  in  - 
corporated  under  the  laws  of  this  State,  and  any  company  organized 
under  this  act,  may  at  any  time,  within  two  years  previous  to  the 
termination  of  its  charter,  after  giving  notice,  at  least  once  a  week, 
for  six  weeks  successively,  in  a  newspaper  published  in  the  county 
where  such  company  is  located,  of  such  intentions,  and  with  a  decla- 
ration, under  its  corporate  seal,  signed  by  its  president  and  two  thirds 
of  its  directors,  of  their  desire  for  such  extension,  extend  the  term  of 
its  original  charter  to  the  time  specified  in  the  twenty-sixth  section  of 
this  act,  by  altering  and  amending  the  same  so  as  to  accord  with  the 
provisions  of  this  act,  and  filing  a  copy  of  such  amended  charter, 
with  the  declaration  aforesaid,  in  the  office  of  the  comptroller,  where- 
upon the  same  proceeding  shall  be  had  as  are  required  in  the  tenth 
section  of  this  act :  and  any  mutual  insurance  company,  heretofore 
incorporated  under  the  laws  of  this  State,  or  organized  under  this  act, 
with  the  consent  of  two  thirds  of  the  corporators  or  members  thereof, 
and  the  unanimous  consent  of  the  trustees  or  directors  of  such  com- 
pany, unless  otherwise  provided  in  the  charter,  expressed  in  writing. 
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after  having  given  notice  once  a  week,  for  six  weeks,  of  their  inten- 
tions in  the  State  paper,  and  in  a  newspaper  published  in  the  county 
where  such  company  is  located,  become  a  joint-stock  company,  by 
conforming  its  charter  to  and  otherwise  proceeding  in  accordance 
with  this  act ;  and  every  company  so  extended  or  changed,  sball 
come  under  the  provisions  of  this  act,  in  the  same  manner  as  if  it 
had  been  incorporated  originally  under  this  act 

§  19.  Any  existing  fire  insurance  company,  and  any  company 
formed  under  this  law,  may  at  any  time  increase  the  amount  of  its 
capital  stock,  after  notice  given  once  a  week,  for  six  weeks,  in  the 
State  paper,  and  in  any  newspaper  published  in  the  county  where 
such  company  is  located,  of  such  intentions,  with  the  written  consent 
of  three  fourths  in  amount  of  its  stockholders,  unless  otherwise  pro- 
vided in  its  charter,  or  if  a  mutual  company,  with  the  unanimous  con- 
sent of  its  trustees,  unless  otherwise  provided  in  its  charter,  by  alter- 
ing or  amending  their  charter  in  this  respect,  and  filing  a  copy  of 
their  charter,  so  amended,  together  with  a  declaration  under  its  cor- 
porate seal,  signed  by  its  president  and  directors,  of  their  desire  so  to 
do,  with  such  written  consent  of  three  fourths  in  amount  of  its  stock- 
holders, or  the  unanimous  consent  of  the  trustees,  as  aforesaid,  to 
such  increase,  in  the  office  of  the  comptroller,  and  upon  the  same 
proceedings  being  had  as  are  required  by  the  tenth  section  of  this 
act. 

§  20.  Such  companies  as  may  have  been  incorporated  or  extended 
under  the  ''  Act  to  provide  for  the  incorporation  of  insurance  compa- 
nies,'^ passed  April  10th,  1849,  are  hereby  brought  under  all  the  pro- 
visions of  this  act,  except  that  their  capitals  may  continue  of  the 
amounts  named  in  their  respective  charters  during  the  existing  term 
thereof,  and  are  also  entitled  to  all  the  privileges  granted  by  said 
charters. 

§  21.  All  companies  incorporated  or  extended  under  this  act  shall 
be  deemed  and  taken  to  be  bodies  corporate  and  politic,  in  fact  and 
in  name,  and  shall  be  subject  to  all  the  provisions  of  the  Revised 
Statutes,  and  acts  supplemental  thereto,  in  relation  to  corporations,  so 
far  as  the  same  are  applicable. 

§  22.  It  shall  be  the  duty  of  the  president  or  vice-president  and 
secretary  of  each  company  organized  under  this  act,  or  incorporated 
under  any  law  of  this  State,  annually,  on  the  first  day  of  January,  or 
within  one  month  thereafter,  to  prepare,  under  their  own  oath,  and 
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deposit  in  the  office  of  the  comptroller  of  this  State,  a  statement  of 
the  condition  of  such  company  on  the  thirty-first  day  of  December 
then  next  preceding,  exhibiting  the  following  facts  and  items,  in  the 
following  form,  namely : 

First.  The  amount  of  the  capital  stock  of  the  company. 

Second.  The  property  or  assets  held  by  the  company,  specify- 
ing,— 

1.  The  value,  or  nearly  as  may  be,  of  the  real  estate  held  by  such 
company. 

2.  The  amount  of  cash  on  hand  and  deposited  in  banks  to  the 
credit  of  the  company,  specifying  in  what  banks  the  same  are  depo- 
sited. 

3.  The  amount  of  cash  in  the  hands  of  agents,  and  in  course  of 
transmission. 

4.  The  amount  of  loans  secured  by  bonds  and  mortgages,  consti- 
tuting the  first  lien  on  real  estate,  on  which  there  shall  be  less  than 
one  year's  interest  due  or  owing. 

5.  The  amount  of  loans  on  which  interest  shall  not  have  been  paid 
within  one  year  previous  to  such  statement. 

6.  The  amount  due  the  company  on  which  judgments  have  been 
obtained. 

7.  The  amount  of  stocks  of  this  State,  of  the  United  States,  of  any 
incorporated  city  of  this  State,  and  of  any  other  stocks  owned  by  the 
company,  specifying  the  amount,  number  of  shares,  and  par  and  mar- 
ket value  of  each  kind  of  stock. 

8.  The  amount  of  stocks  held  thereby  as  collateral  security  for 
loans,  with  the  amount  loaned  on  each  kind  of  stock,  its  par  value  and 
the  market  value. 

9.  The  amount  of  assessments  on  stock  or  premium  notes  paid  and 
unpaid. 

10.  The  amount  of  interest  actually  due  and  unpaid. 

11.  The  amount  of  premium  notes  on  hand  on  which  policies  are 
issued. 

Thibd.  The  liabilities  of  such  company,  specifying,  — 

1.  The  amount  of  losses  due  and  yet  unpaid. 

2.  The  amount  of  claims  for  losses  resisted  by  the  company. 

3.  The  amount  of  losses  incurred  during  the  year,  including  those 
claimed  and  not  yet  due,  and  of  those  reported  to  the  company  upon 
which  no  action  has  been  taken. 
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4.  The  amount  of  dividends  declared  and  dae,  and  remaining  un- 
paid. 

5.  The  amount  of  dividends,  either  cash  or  script,  declared  hntnot 
yet  due. 

6.  The  amount  of  money  borrowed  and  security  given  for  the  pay- 
ment thereof. 

7.  The  amount  of  all  other  existing  claims  against  the  company. 
Fourth.  The  income  of  the  company  during  the  preceding  year, 

specifying,  — 

1.  The  amouDt  of  cash  premiums  received. 

2.  The  amount  of  notes  received  for  premiums. 

3.  The  amount  of  interest  money  received. 

^  4.  The  amount  of  income  received  from  other  sources. 
Fifth.  The  expenditures  during  the  preceding  year,  specifying, — 

1.  The  amount  of  losses  paid  during  the  year,  stating  how  much  of 
the  same  accrued  prior  and  how  much  subsequent  to  the  date  of  the 
preceding  statement,  and  the  amount  at  which  such  losses  were  esti- 
mated  in  such  preceding  statement. 

2.  The  amount  of  dividends  paid  during  the  year. 

3.  The  amount  of  expenses  paid  during  the  year,  including  com- 
missions and  fees  to  agents  and  officers  of  the  company. 

4.  The  amount  paid  in  taxes. 

5.  The  amount  of  all  other  payments  and  expenditures. 

The  statement  of  any  company,  the  capital  of  which  is  composed, 
in  whole  or  in  part,  of  notes,  shall,  in  addition  to  the  foregoing,  exhi- 
bit the  amount  of  notes  originally  forming  the  capital,  as  also  what 
proportion  of  said  notes  is  still  held  by  such  company  and  considered 
capital.  The  statement  herein  provided  for,  shall  be  in  lieu  of  any  or 
all  statements  now  required  by  any  existing  law  or  provision.  Every 
fire  insurance  company  organized  under  any  law  of  this  State,  failing 
to  make  and  deposit  such  statement,  shall  be  subject  to  the  penalty  of 
five  hundred  dollars  :  and  an  additional  five  hundred  dollars  for  every 
month  that  such  company  shall  continue  thereafter  to  transact  any 
business  of  insurance. 

It  shall  be  the  duty  of  the  comptroller  to  cause  to  be  prepared  and 
furnished  to  each  of  the  companies,  and  to  the  attorneys  of  companies 
incorporated  by  other  States  and  foreign  governments,  printed  forms 
of  the  statements  required  by  this  act :  and  he  may,  from  time  to 
time,  make  such  changes  in  the  form  of  such  statements  as  shall  seem 
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to  him  best  adapted  to  elicit  from  the  companies  a  true  exhibit  of 
their  condition  in  respect  to  the  several  points  herein  before  enu- 
merated. 

It  shall  be  the  duty  of  the  comptroller  to  cause  the  information  con« 
tained  in  the  statements  required  by  this  section  to  be  arranged  in 
a  tabular  form,  and  prepare  the  same  in  a  single  document  for  print- 
ing, which  he  shall  communicate  to  the  Legislature  annually. 

§  23.  It  shall  not  be  lawful  for  any  fire  insuvance  company,  incor- 
porated by  any  other  Stale  of  the  United  States,  or  by  any  foreign 
government,  directly  or  indirectly,  to  take  risks  or  transact  any  busi- 
ness of  insurance  in  this  State,  unless  possessed  of  the  amount  of  ac- 
tual capital  required  of  similar  companies  formed  under  the  provi- 
sions of  this  act :  and  any  such  company  desiring  to  transact  any 
such  business,  as  aforesaid,  by  an  agent  or  agents  in  this  State,  shall 
first  appoint  an  attorney  In  this  State,  on  whom  process  of  law  can 
be  served,  and  file  in  the  office  of  the  comptroller  of  this  State  a  cer- 
tified copy  of  the  vote  or  resolution  of  the  directors  appointing  such 
attorney,  which  appointment  shall  continue  until  another  attorney  be 
substituted  :  and  also  a  certified  copy  of  their  charter,  together  with 
a  statement,  under  the  oath  of  the  president  or  vice-president  and 
secretary  of  the  company  for  which  he  or  they  may  act,  stating  the 
name  of  the  company  and  place  where  located ;  the  amount  of  its 
capital,  with  a  detailed  statement  of  its  assets,  showing  the  amount  of 
cash  on  hand,  in  bank,  or  in  the  hands  of  agents ;  the  amount  of  real 
estate,  and  how  much  the  same  is  encumbered  by  mortgage ;  the 
number  of  shares  of  stock  of  every  kind  owned  by  the  company,  and  the 
par  and  market  value  of  the  same ;  amount  loaned  on  bond  and 
mortgage  ;  the  amount  loaned  on  other  security,  stating  the  kind  and 
the  amount  loaned  on  each,  and  the  estimated  value  of  the  whole 
amount  of  such  securities ;  any  other  assets  or  property  of  the  com- 
pany ;  also  stating  the  indebtedness  of  the  company,  the  amount  of 
losses  adjusted  and  unpaid,  the  amount  incurred  and  in  process  of 
adjustment ;  the  amount  resisted  by  the  company  as  illegal  and  fraud- 
ulent ;  and  any  other  claims  existing  against  the  company ;  also  a 
copy  of  the  last  annual  report,  if  any,  made  under  any  law  of  the 
State  by  which  such  company  was  incorpomted  :  and  no  agent  shall 
be  allowed  to  transact  business  for  any  company,  whose  capital  is 
impaired  to  the  extent  of  twenty  per  cent  thereof,  while  such  defi- 
ciency shall  continue  :  and  any  agent  for  any  company  incorporated 
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by  any  foreign  government  shall,  in  addition  to  the  foregoing,  furnish 
evidence,  to  the  satbfaction  of  the  comptroller,  that  such  company 
has  invested,  in  securities  of  a  similar  character  as  required  of  com- 
panies organized  under  this  act,  an  amount  equal  to  the  capital  re- 
quired by  section  six  of  companies  organized  under  this  act,  and  that 
such  securities  and  investments  are  held  in  trust  by  citizens  of  the 
United  States  for  the  benefit  and  security  of  such  as  may  effect  insur- 
ance with  him  or  them  ;  nor  shall  it  be  lawful  for  any  agent  or  agents 
to  act  for  any  company  or  companies  referred  to  in  this  section, 
directly  or  indirectly,  in  taking  risks  or  transacting  the  business  of 
fire  or  inlapd  navigation  insurance  in  this  State,  without  procuring 
from  the  comptroller  a  certificate  of  authority  stating  that  such  com- 
pany has  complied  with  all  the  requisitions  of  this  act  which  apply  to 
such  companies,  and  the  name  of  the  attorney  appointed  to  act  for 
the  company  ;  a  certified  copy  of  such  certificate  of  authority,  with 
statement,  must  be  filed  by  the  agent  in  the  office  of  the  clerk  of 
every  county  where  such  company  has  agents,  and  shall  be  published 
in  the  paper  in  which  the  State  notices  are  required  to  be  inserted, 
four  successive  times  af^er  the  filing  of  such  statement,  as  aforesaid  ; 
and  within  thirty  days  thereafter,  proof  of  such  publication,  by  the 
affidavit  of  the  publisher  of  such  newspaper,  his  foreman,  or  clerk, 
shall  be  filed  in  the  office  of  the  comptroller.  The  statements  and 
evidences  of  investments  required  by  this  section  shall  be  renewed 
from  year  to  year,  with  an  additional  statement  of  the  amount  of  pre- 
miums received  and  losses  incurred  in  this  State  during  the  preceding 
year,  so  long  as  such  agency  continues ;  and  the  comptroller,  on 
being  satisfied  that  the  capital,  securities,  and  investments  remain 
secure,  as  at  first,  shall  furnish  a  renewal  of  his  certificates,  as  afore- 
sdid,  and  the  agent  or  agents  obtaining  such  certificates  shall  file  the 
same,  together  with  a  certified  copy  of  statements  and  affidavits  on 
which  it  was  obtained  or  renewed,  in  the  office  of  the  clerk  of  the 
county  in  which  such  agency  shall  be  established,  within  the  month 
of  January.  But  the  attorney,  agent,  or  agents,  of  any  company  in- 
corporated by  any  foreign  government,  may  furnish  and  file  such 
statements  and  evidences,  as  aforesaid,  within  the  months  of  January 
and  February  in  each  year,  and  publish  the  same  as  hereinbefore  pro- 
vided. Any  violation  of  any  of  the  provisions  of  this  section  shall 
subject  the  party  violating  to  a  penalty  of  five  hundred  dollars  for 
each  violation,  and  of  the  additional  sum  of  one  hundred  dollars  for 
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each  month  during  which  any  such  agent  shall  neglect  to  make  such 
publication  or  to  file  such  affidavits  as  are  herein  required.  Every 
agent  of  any  fire  insurance  company  shall,  in  all  advertisements  of 
such  agency,  publish  the  location  of  the  company,  giving  the  name  of 
the  city,  town,  or  village  in  which  the  company  is  located,  and  the 
State  or  government  under  the  laws  of  which  it  is  organized. 

The  term  agent  or  agents  used  in  this  section,  shall  include  an 
acknowledged  agent  or  surveyor,  or  any  other  person  or  persons  who 
shall,  in  any  manner,  aid  in  transacting  the  insurance  business  of  any 
insurance  company  not  incorporated  by  the  laws  of  this  State. 

§  24.  It  shall  be  the  duty  of  the  comptroller,  whenever  he  shall 
deem  it  expedient  so  to  do,  to  appoint  one  or  more  persons,  not  offi- 
cers of  any  fire  insurance  company  doing  business  in  this  State,  to 
examine  into  the  affiiirs  of  any  fire  insurance  company  incorporated 
in  this  State,  or  doing  business  by  its  agents  in  this  State ;  and  it  shall 
be  the  duty  of  the  officen  or  agents  of  any  such  company  doing  busi- 
ness in  this  State,  to  cause  their  books  to  be  opened  for  the  inspection 
of  the  person  or  persons  so  appointed,  and  otherwise  to  facilitate  such 
examination  so  far  as  it  may  be  in  their  power  to  do :  and  for  4hat 
purpose  the  comptroller,  or  person  or  persons  so  appointed  by  him, 
shall  have  power  to  examine,  under  oath,  the  officers  and  agents  of 
any  company  relative  to  the  business  of  said  company  ;  and  when- 
ever the  comptroller  shall  deem  it  for  the  interest  of  the  public  so  to 
do,  he  shall  publish  the  result  of  such  investigation  in  one  or  more 
papers  in  this  State ;  and  whenever  it  shall  appear  to  the  comptroller, 
from  such  examination,  that  the  assets  of  yiy  company  incorporated 
in  this  State  are  insufficient  to  justify  the  continuance  in  business  of 
any  such  company,  he  may  direct  the  officers  thereof  to  require  the 
stockholders  to  pay  in  the  amount  of  such  deficiency  within  such  pe- 
riod as  he  may  designate  in  such  requisition,  or  he  shall  communicate 
the  fact  to  the  attorney-general,  whose  duty  it  shall  then  become  to 
apply  to  the  supreme  court  for  an  order  requiring  them  to  show 
cause  why  the  business  of  such  company  should  not  be  closed,  and 
the  court  shall  thereupon  proceed  to  hear  the  allegations  and  proofs 
of  the  respective  parties  :  and  in  case  it  shall  appear  to  the  satisfac- 
tion of  said  court  that  the  assets  and  funds  of  said  company  are  not 
sufficient,  as  aforesaid,  or  that  the  interests  of  the  public  so  require, 
the  said  court  shall  decree  a  dissolution  of  said  company  and  a  distri- 
bution of  its  efiects.    The  supreme  court  shall  have  power  to  refer 
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the  application  of  the  attorney-general  to  a  referee,  to  inquire  into 
and  report  upon  the  facts  stated  therein.  Any  company,  receiving 
the  aforesaid  requisition  from  the  comptroller,  shall  forthwith  call 
upon  its  stockholders  for  such  amounts  as  will  make  its  capital  equal 
to  the  amount  fixed  by  the  charter  of  said  company  :  and  in  case  any 
stockholder  of  such  company  shall  refuse  or  neglect  to  pay  the 
amount  so  called  for,  after  notice  personally  given  or  by  advertise- 
ment, in  such  time  and  manner  as  the  comptroller  shall  approve,  it 
shall  be  lawful  for  the  said  company  to  require  the  return  of  the  ori- 
ginal certificate  of  stock  held  by  such  stockholder,  and  in  lieu  thereof 
to  issue  new  certificates  for  such  number  of  shiwres  as  the  said  stock- 
holder may  be  entitled  to  in  the  proportion  that  the  ascertained  value 
of  the  funds  of  the  said  company  may  be  found  to  bear  to  the  origi- 
nal capital  of  the  said  company  ;  the  .value  of  such  shares  for  which 
new  certificates  shall  be  issued  to  be  ascertained  under  the  direction 
of  the  comptr9ller,  and  the  company  paying  for  the  fractional  parts 
of  shares:  and  it  shall  be  lawful  for  the  directors  of  such  company  to 
create  new  stock  and  dispose  of  the  same,  and  to  issue  new  certifi- 
cates therefor,  to  an  amount  sufficient  to  make  up  the  original  capital 
of  the  company.  And  it  is  hereby  declared  that  in  the  event  of  any 
additional  losses,  accruing  upon  new  risks,  faken  afler  the  expiration 
of  the  period  limited  by  the  comptroller  in  the  aforesaid  requisition 
for  the  filling  up  of  the  deficiency  in  the  capital  of  such  company,^ 
and  before  said  deficiency  shall  have  been  made  up,  the  directors 
shall  be  individually  liable  to  the  extent  thereof,  and  if,  upon  such 
examination,  it  shall  appear  to  the  comptroller  that  the  assets  of  any 
company  chartered  on  the  plan  of  mutual  insurance  under  this  act 
are  insufficient  to  justify  the  continuance  of  such  company  in  business, 
it  shall  be  his  duty  to  proceed  in  relation  to  such  company  in  the  same 
manner  as  is  herein  required  in  regard  to  joint-stock  companies ;  and 
the  trustees  or  directors  of  such  company  are  hereby  made  personally 
liable  for  any  losses  which  may  be  sustained  upon  risks  taken  aAer  the 
expiration  of  the  period  limited  by  the  comptroller  for  filling  up  the 
deficiency  in  the  capital,  and  before  such  deficiency  shall  have  been 
made  up.  Any  transfer  of  the  stock  of  any  company  organized  un- 
der this  act,  made  during  the  pending  of  any  such  investigation,  shall 
not  release  the  party  making  the  transfer  from  his  liability  for  losses 
which  may  have  accrued  previous  to  the  transfer.  And  whenever  it 
shall  appear  to  the  comptroller,  from  the  report  of  the  persons  ap- 
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pointed  by  him,  that  the  affairs  of  any  company  not  incoirp^^nNNl  Vy 
the  laws  of  this  State,  are  in  an  unsound  condition^  he  shx*!  ^^tv4;^ 
the  certificates  granted  in  behalf  of  such  company,  and  shA.I  cai.JH9 
a  notification  thereof  to  be  published  in  the  State  pi^r  f?c  foor 
weeks ;  and  the  agent  or  agents  of  such  company  is,  after  $iKrh  nc<x>^^ 
required -to  discontinue  the  issuing  of  any  new  policy  and  the  nNn^v^l 
of  any  previously  issued. 

§  25.  Every  penalty  provided  for  by  this  act  shall  be  suinI  &«  atid 
recovered  in  the  name  of  the  people,  by  the  district  attoraev  ^.^  ih^ 
county  in  which  the  company  or  the  agent  or  agents  so  Yiv^;j^uiu:  $^'«v 
be  situated,  and  one«  half  of  said  penalty,  when  recoveivd«  $KaU  W 
paid  into  the  treasury  of  said  county,  and  the  other  half  K^  the  ub 
former  of  such  violation :  and  in  case  of  the  non«payment  \>f  »uch 
penalty,  the  party  so  offending  shall  be  liable  to  imprisonment  tvvr  a 
period  not  exceeding  six  months,  in  the  discretion  of  any  court  hav^ 
ing  cognizance  thereof. 

§  26.  All  companies  incorporated  or  extended  under  this  aei  u>9^' 
provide,  in  their  charters,  for  not  more  than  thirty  years^  duratKHX  i 
but  the  Legislature  may  at  any  time  alter,  amend,  or  repe<^l  thi$  act% 
and  provide  for  the  closing  up  of  the  business  and  nfTairs  of  any  eom« 
pany  formed  under  it.  Nothing  herein  contained  shall  be  0\>n«tn)et) 
to  prevent  subsequent  extensions  of  the  charters  of  companio«  or|;[aii« 
ized  or  extended  under  this  act. 

§  27.  There  shall  be  paid  by  every  association,  company,  ^\r  a):tent« 
to  whom  this  act  shall  apply,  the  following  foes,  to  bo  appropriated 
towards  paying  the  expenses  of  executing  said  act :  For  filing  tl^e  de« 
claration  required  by  the  third  section,  tho  certifiod  copy  of  (ho  ohaf* 
ter  required  by  the  twenty- third  section,  or  the  papers  requlitH)  by 
the  eighteenth  or  nineteenth  sections,  the  sum  of  twenty  (IoIIadi  :  for 
filing  the  annual  statement,  five  dollars :  for  every  certilleate  of 
agency,  one  dollar.  And  all  declarations,  chartom,  or  other  \\ti\\cvik 
relating  to  fire  and  inland  navigation  insurance  companien  now  on 
file  in  the  ofiice  of  the  secretary  of  state,  shall  l)e  tmnMron^d  to  the 
office  of  the  comptroller,  who  shall  furnish,  on  payment  of  the  uii\ml 
fees,  all  certificates  in  rotation  thereto,  as  if  tho  same  hati  been  t»ri* 
ginally  filed  in  his  office.  Every  county  clerk  slmll  demand  and  re* 
ceive,  for  every  paper  filed  in  his  office  under  this  net,  the  N\un  of 
ten  cents,  to  be  accounted  for  nnd  paid  over  to  tho  oo\mty  treasury, 
as  provided  by  law  with  regard  to  othor  foot. 
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§  28.  So  fnuch  of  the  act  entitled  "  An  act  to  provide  for  the  in- 
corporation of  insurance  companies,'^  passed  April  10,  1849,  as 
relates  to  fire  and  inland  navigation  insurance,  is  hereby  repealed  ; 
but  such  repeal  shall  not  affect  any  companies  organized  under  the 
said  act. 

§  29.  This  act  shall  take  effect  immediately ;  except  that  those 
companies  whose  officers  or  agents  have  complied  with  the  law  of 
eighteen  hundred  and  forty-nine,  in  making  and  publishing  their  re- 
spective statements,  shall  be  permitted  to  continue  to  transact  the 
business  of  insurance,  without  further  statement,  until  the  thirty-first 
day  of  January,  eighteen  hundred  and  fifty-four. 


An  Act  to  amend  an  act  entitled  '^  An  act  to  provide  for  the  Incor- 
poration of  Life  and  Health  Insurance  Companies,  and  in  relation 
to  Agencies  of  such  companies,^^  passed  June  24,  1853. 

[Passed  July  18,  1853.] 

The  People  of  the  State  of  New  York^  represented  in  Senate  and 
Assembly^  do  enact  as  follows : 

§  1.  Section  six  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows : 

No  company  shall  be  organized  under  this  act,  for  the  purposes 
mentioned  in  the  first  department,  with  a  less  capital  than  one  hun- 
dred thousand  dollars  ;  and  no  company. shall  be  organized  for  the 
purposes  mentioned  in  the  second  department,  with  a  less  capital  than 
twenty-five  thousand  dollars.  The  whole  capital  of  such  company 
shall,  before  proceeding  to  business,  be  paid  in  and  invested  in  stocks 
of  the  United  States,  or  of  the  State  of  New  York,  the  market  value 
of  which  shall  be  at  the  time  at  or  above  par,  or  in  such  stocks  or 
securities  as  now  are  or  may  hereafter  be  receivable  by  the  bank  de- 
partment. No  company  organized  for  the  purposes  mentioned  in  the 
first  department  shall  commence  business  until  they  have  deposited 
with  the  comptroller  of  this  State  the  sum  of  one  hundred  thousand 
dollars  in  the  stocks  or  securities  before  mentioned  ;  but  all  mortga- 
ges deposited  by  any  company  under  this  section  shall  be  upon  im- 
proved unincumbered  real  estate,  worth  seventy-five  per  cent,  more 
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than  the  amount  loaned  thereon ;  and  no  company  organized  for  the 
purposes  named  in  the  second  department  shall  commence  business 
until  they  haye  deposited  with  the  comptroller  of  this  State  the  sum 
of  twenty-five  thousand  dollars  in  the  stocks  or  securities  before  men- 
tioned. The  comptroller  shall  hold  such  stocks  or  securities  as  se- 
curity  for  policy  holders  in  said  companies ;  but,  so  long  as  any  com- 
pany so  depositing  shall  continue  soWent,  may  permit  such  company 
to  collect  the  interest  or  diyidends  on  its  stocks  or  securities  so  depo- 
sited, and,  from  time  to  time,  to  withdraw  any  of  such  securities,  on 
depositing  with  the  comptroller  other  securities  of  like  character,  the 
market  value  of  which  shall  be  at  the  time  of  such  deposit  at  or  above 
par. 

§  2.  Section  fourteen  of  said  act  is  hereby  amended  so  as  to  read 
as  follows : 

It  shall  not  be  lawful  for  any  person  to  act  within  this  State,  as 
agent  or  otherwise,  in  receiving  or  procuring  applications  for  insur- 
ance, or  in  any  manner  to  aid  in  transacting  the  business  of  insurance 
referred  to  in  the  first  section  of  this  act,  for  any  company  or  associ- 
ation incorporated  by  or  organized  under  the  laws  of  any  other  State 
government,  unless  such  company  is  possessed  of  the  amount  of  cap- 
ital required  by  the  sixth  section  of  this  act  for  companies  in  this 
State,  and  the  same  is  invested  in  stocks  of  the  United  States,  or  of 
the  SChte  of  New  York,  or  of  the  State  in  which  said  company  is  lo- 
cated, the  market  value  of  which  at  the  time  of  such  deposit  shall  be 
at  or  above  par,  or  in  such  stocks  or  securities  as  now  are  or  may 
hereafter  be  receivable  by  the  bank  department ;  but  all  mortgages 
deposited  by  any  company  under  this  section  shall  be  upon  improved, 
unincumbered  real  estate,  worth  seventy-five  per  cent,  more  than  the 
amount  loaned  thereon,  which  investments  are  deposited  with  the  au- 
ditor, comptroller,  or  chief  financial  officer  of  the  State,  by  whose  laws 
said  company  is  incorporated,  and  the  comptroller  of  this  State  is  fur- 
nished with  the  certificate  of  such  auditor,  comptroller,  or  chief  finan- 
cial ofiicer  aforesaid,  under  his  hand  and  official  seal,  that  he,  as  such 
auditor,  comptroller,  or  chief  financial  officer  of  such  State,  holds  in 
trust  and  on  deposit,  for  the  benefit  of  all  the  policy  holders  of  such 
company,  the  security  before  mentioned,  which  certificate  shall  em- 
brace the  items  of  the  security  so  held  ;  that  he  is  satisfied  that  such 
securities  are  worth  one  hundred  thousand  dollars,  if  the  company 
proposes  to  transact  the  business  referred  to  in  the  first  department. 
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or  that  they  are  worth  twenty-five  thousand  dollars,  if  the  company 
proposes  to  transact  the  business  referred  to  in  the  second  department. 
But  nothing  herein  contained  shall  be  construed  to  invalidate  the 
agency  of  any  company  incorporated  by  another  State  by  reason  of 
such  company  having  from  time  to  time  exchanged  the  securities  so 
deposited  with  the  auditor,  comptroller,  or  chief  financial  officer  of 
the  State  in  which  such  company  is  located,  for  other  stock  authori- 
zed by  this  act,  the  market  value  of  which  shall  be  at  or  above  par, 
or  by  reason  of  such  company  having  drawn  their  interest  and  divi- 
dends, from  time  to  time,  for  such  stocks.  Such  company  shall  also 
appoint  an  attorney  in  this  State,  on  whom  process  of  law  can  be 
served  ;  and  such  attorney  shall  file  with  the  comptroller  a  certified 
copy  of  the  charter  of  said  company,  and  also  a  certified  copy  of  the 
vote  or  resolution  of  the  trustees  or  directors  of  the  said  company  ap- 
pointing such  attorney,  which  appointment  shall  continue  until  an- 
other attorney  be  substituted,  in  which  vote  or  resolution  they  shall 
name  the  time  designated  for  making  their  annual  statements.  When 
the  foregoing  requirements  shall  have  been  complied  with,  the  comp- 
troller shall  give  a  certificate  to  that  effect,  setting  forth  the  name  of 
the  attorney  for  such  company,  which  certificate,  when  filed  in  the 
county  clerk's  ofRce  of  the  county  where  the  agency  is  to  be  esta' 
blished,  shall  be  the  authority  of  such  company  to  commence  busi- 
ness ;  and  such  company  or  their  attorney,  shall  annually  filS  with 
the  comptroller  of  this  State  a  statement  of  their  affairs  in  the  man- 
ner and  form  provided  in  section  twelve  for  similar  companies  in  this 
State. 

§.  3.  This  act  shall  take  effect  immediately. 


INDEX. 


N.  B.  —  Tho«6  refereiioM  which  have  the  abbreviation  Intr.  annexed,  are  to  the  seo- 

tioDS  in  the  Introdnction. 


A. 
ACTION, 

(See  Proceedings.) 
ADJUSTMENT  AND  SETTLEMENT  OF  LOSS, 

the  diflerence  in  the  rule  of,  in  fire  and  in  marine  insurance,  249. 
how  far  there  may  be  a  general  average  in  a  lettlement  under  a  fire 

policy,  250  -  252. 
the  adoption  of  an  average  clause  in  a  fire  policy,  252. 
when  a  policy  against  fire  may  be  a  valued  one,  253. 
salutary  provision  that  any  mutual  office  may  insure  not  exceeding 

a  certain  value,  255. 
and  how  fiir,  under  such  a  legislative  provision,  the  sum  insured  is 
evidence  of  the  value  of  the  insured  property,  256,  257,  258, 
263. 
preliminary  proofs  no  evidence  of  amount  of  damages,  259,  260. 
unless  made  so  by  the  terms  of  the  policy.    2b. 
case  of  property  destroyed  by  gunpowder  by  public  authority,  and 

the  assured  obtained  a  verdict  for  damages  for  the  same,  261. 
care  required  in  considering  what  property  is  embraced  by  the 

policy,  262. 
efiect  of  usage  in  determining  amount  of  loss,  263. 
how  the  loss  by  fire,  of  goods  under  consignment,  is  to  bo  estimated 

at  the  time  the  lose  happens^  264,  265. 
how  in  the  case  of  a  carrier,  where  he  eficcts  an  insurance  on  the 

goods  to  be  carried,  266. 
no  recovery  to  be  had  for  interruption  of  business  occasioned  by 
fire,  267. 

{See  Rebuilding  and  Rkinstatkmknt.) 
ADMINISTRATOR, 

(See  Proceedings  in  Equity.) 
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AGENCY, 

insurable  interest  of  agent  or  consignee,  73,  &c. 

assignment  of  policy  by  consent  of  company's  agent,  21 7, 

agent  of  the  assured  to  obtain  insurance,  79-88,  218,448,  460- 

46.7. 
the  difTerence  between  an  agent  and  a  broker,  448,  449,  461. 
a  general  principle  in  the  law  of,  450. 
a  promise  and  neglect  of  an  agent  to  insure,  renders  him  liable  in 

case  of  loss,  485. 
agents  of  the  underwriters,  451  -460. 
agents  of  both  the  underwriters  and  the  assured,  467,  &c. 
AGREEMENT, 

to  ensure,  how  enforced, 

( See  Equity,  Trover,  Assumpsit.) 
when  the  agreement  is  consummated  by  correspondence  by  letter, 
39-51. 
ALIENATION  OF  THE  PROPERTY  INSURED, 

(See  Assignment  of  Policy.) 
ARBITRATION, 

(See  Proceedinos.) 
ARSON, 

temptation  of  the  assured  to  commit,  96. 
evidence  of  design  to  commit,  127-134,  442. 

(See  Fire.) 
ASSIGNMENT  FOR  CREDITORS, 

debtor's  insurable  interest  in  the  property  assigned,  71. 
ASSIGNMENT  OF  POLICY, 

Fire  Insurance. 
alienation  of  the  property  insured,  and  the  assignment  of  the  policy, 

193-223. 
what  an  alienation  will  be  sufficient  to  defeat  a  recovery  oh  the 

policy,  195,  203,  204. 
when  a  partial  interest  in  the  insured  property  is  retained,  193, 

196. 
where  several  owners  of  property  are  jointly  insured,  ahd  a  sale  by 

one  of  them  of  his  interest,  197, 198. 
transfer  by  a  judicial  sale,  198,  cu 
policy  assignable  with  a  transfer,  by  the  consent  of  the  office,  199  - 

211. 
reason  why  such  consent  is  required,  200. 
the  mode  of  alienation  immaterial,  201,  202. 
where  the  interest  of  the  assured  is  sold  by  an  assignee  in  bank- 
ruptcy, or  by  an  assignee  in  trust  for  creditors,    lb. 


un>BX«  633 

ASSIGNMENT  OF  FOLICT,  eantmued. 

a  mortgage,  when,  and  when  not,  a  tnfficient  alienation,  205,  208, 
209. 

when  the  aMored  has  contracted  to  sell  a  bnilding  insnred,  206, 
207,  210. 

when  charter  proTides  that  an  action  maj  be  broaght  in  the  name 
of  an  assignee  of  the  policj,  211. 

there  maj  be  an  original  promise  to  indemnify  assignee,  212,  213. 

any  defence  available  in  a  suit  bj  assignor  will  be  in  soit  bj  as- 
signee, 214,  215. 

when  assignment  is  allowed,  it  should  be  regularly  made,  217. 

an  assignment  accepted  by  an  agent  of  the  company,  217,  218. 

whether  the  necessity  to  obtain  the  consent  to  an  assignment  may 
be  waived,  219. 

an  equitable  assignment,  220,  221. 

an  assignment  after  a  lo$$  the  same  as  an  asugnment  of  any  other 
debt,  222. 

Life  Insurance. 

policies  of,  assignable,  825. 

assignment  of,  in  what  manner  may  be  made,  827,  828. 

instances  of  assignment  of  life  policies,  829  -  888. 

beneficial  interest  may  be  bequeathed,  884. 

no  notice  to  the  insurers,  of  assignment,  in  general,  required  to  be 
given,  as  in  fire  policies,  888. 

but  is  clearly  necessary  to  obviate  the  effect  of  clauses  in  Bank- 
rupt and  Insolvent  Acts,  which  vest  in  the  assignees  under  them 
all  the  property,  including  securities  of  this  nature,  886,  e<  #€9. 

the  relations  of  vendor  and  purchaser,  488, 489. 
ASSUMPSIT, 

lies  on  an  agreement  to  insure,  87. 

(See  P&OCEXDIKO0.) 
ASSURANCE, 

the  same  as  insurance,  7  Intr. 

(See  Insurauck,  Pouct.) 

B. 

BILLS  OF  EXCHANGE, 

how  they  differ  from  policies  of  insurance,  as  being  assignable, 
11  Intr. 
BROKER, 

{See  AoKHOT.) 
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c. 

CARRIEB, 

has  an  insarable  interest,  77,  78. 
CASE, 

action  of,  lies  for  refosal  to  deliver  a  polic7  to  the  assured,  86,  87. 
CHOSE  IN  ACTION, 

not  assignable,  11  Inir^  211. 
CIVIL  COMMOTION, 

as  an  exception  in  a  policy  of  fire  insurance,  184-189. 
and  as  distinguished  from  "  riot,"  186, 187. 
COFFEE-HOUSE, 

what  is  understood  by  the  term  in  a  policy  of  insurance  against 

fire,  105. 
is  not  an  inn.    lb, 
COMMISSION  MERCHANT, 

{See  AoENCT.) 
COMMON  CARRIER, 

has  an  insurable  interest,  77,  78. 
i*  COMMON  "  INSURANCES, 

what  are,  15  - 19. 
COMPANIES, 

(See  Jsf&vKANCE  Companies.) 
CONCEALMENT, 

the  insurer  supposed  to  take  the  risk,  on  the  supposition  that  noth" 

ing  unusual  exists,  110,  172. 
same  nicety  not  required  in  marine  as  in  fire  policies,  174. 
vitiates  the  policy,  even  without  fraud,  175. 
what  is  a  material  concealment    76.,  1 79  - 182,  486. 
the  assured  bound  to  disclose  a  material  fact,  even  if  not  asked, 

175, 177. 
nothing  need  be  disclosed  which  the  insurer  waives  being  informed 

of,  176, 187. 
of  the  value  of  the  iMuraUe  interest  of  the  assured,  182,  &c. 
of  such,  in  a  mutual  company^  is  a  fraud,  188,  &c. 
In  Life  Insurance, 
withholding  information  as  to  the  applicant's  present  state  of  health, 

817,820. 
evasion  of  question.    /&• 
CONDITION  PRECEDENT, 

{See  Warranty.) 
CONSIGNEE, 

his  insurable  interest,  78,  &c. 

{See  AoENCT.) 
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CONTRIBUTION, 

in  case  of  co-insnrers,  or  of  double  insurance,  88. 
COVENANT, 

(See  Pbooeedings.) 

D. 

DECLARATION, 

(See  Proceedings.) 
DESIGN, 

{See  Arson.) 
DOUBLE  INSURANCE, 
defined,  26  Inir. 

difference  between  and  re-insurance.    lb.,  88. 
contribution  in.    76.,  880.. 

one  underwriter  paying  the  whole  loss,  the  other  entitled  to  rata- 
ble contribution,  88  -  95. 
when  notice  of  required,  89,  90,  91,  92. 
"DOUBLY  HAZARDOUS"  INSURANCES, 
what  are,  15-19. 

E. 

EQUITY,  COURTS  OF, 

their  jurisdiction  in  correcting  mistake,  fraud,  &c.,  in  policies,  20  - 

23. 
to  enforce  agreements  to  insure,  31,  &c. 

(See  Progeedings  in  E<)I7Itt.) 
EQUITY  OF  REDEMPTION, 
an  insurable  interest,  58. 
EXECUTOR, 

(See  Proceedings  in  E<)uitt.) 

F. 

FACTOR^ 

(See  Agency.) 
FIRE, 

*       how  the  word  is  construed  in  a  policy  of  fire  insurance,  118-117. 

(See  Lightning.) 
buildings  blown  up  to  arrest  the  progress  of,  118. 
explosion  of  ffanpowder,  118, 122. 
of  st6am  boilers,  119. 
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FIRE,  continued. 

produced  by  the  friction  of  a  wheel  on  its  axle,  120. 
quick  lime,  120. 
two  chemical  fluida,  120. 
yegetable  fermentation,  120. 
clothes  hanging  to  dry,  121. 
negligence  of  the  assured,  116, 117,  122  - 129. 
design,  128  -  185,  252,  442. 
invasion,  ciyil  commotion,  &c.,  184  -  139. 
wilful  acts  of  serrants,  134.  " 

misconduct  of  trespassers,  126. 
FIRE  INSURANCE, 
its  origin,  87. 

history,  88,  &c. 
utility  of,  85,  &c. 

nature  of  a  fire  policy  of,  7  -  81,  96,  &c. 
generally  effected  by  companies,  8.  • 

mutual  and  other  companies,  10. 
valued  policy  in,  11. 
how  differs  from  marine,  12. 
printed  forms  and  conditions  in,  18, 19. 
is  a  personal  contract  with  the  assured,  198,  199. 
common,  hazardous,  and  doubly  hazardous  fire  insurances,  15-19. 
when  policy  of  begins  to  run,  and  when  it  ends,  31-55. 
of  the  interest  of  the  assured,  55  -  96. 
'  the  extent  and  nature  of  the  insurer's  risk,  96-189. 
warranty  and  representation,  189  -  172. 
concealment,  110,  172-182. 
misrepresentation  and  concealment  of  the  interest  of  the  assured, 

182,  &c. 
as  to  the  kind  and  amount  of  property  designated  by  the  policy, 

96-109. 
usual  exceptions  in  a  fire  policy,  28, 109,  184,  185. 
the  damage  insured  against  must  be  caused  by  ignifion,  or  that 
must  be  the  proximate  cause,  111,  118-122. 
{See  LiGHTNiKG,  Negligence,  Fire.) 
alienation  of  the  propert}'  insured,  and  assignment  of  the  policy, 

198-228. 
notice  and  preliminary  proof  of  loss,  228  -  249.  , 

adjustment  and  settlement  of  loss,  and  of  rebuilding,  249  -  274. 
in  connection  with  other  contracts  and  obligations,  424-448. 
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6. 
GROSS  NEGLECT, 

(See  NEaLiOKNCE.) 

H. 

"  HANDS  OF  JUSTICE," 

restriction  as  to  death  by,  in  a  life  policy,  289. 
"  HAZARDOUS  **  INSURANCES, 

what  are,  15-19. 
HOUSE, 

how  much  the  term  embraces  in  a  policy  of  insurance,  106. 

I. 

INN, 

{See  CoFFEE-Houss.) 
INDEMNITY, 

is  a  security  against  future  loss,  17  IrUr. 

(See  Insurance.) 
INSURABLE  INTEREST, 

necessary  that  the  assured  should  have,  17-24  Intr. 

in  fire  insurance,  55-96. 

in  life  insurance,  295  -  30 7« 

difficulty  in  defining,  56,  68,  69,  73. 

mortgagor  and  mortgagee  both  have,  in  the  same  property, 

(See  MoRTQAOE.) 

of  a  tenant  for  years,  65. 

of  a  person  under  a  contract  for  the  purchase  of  property,  66. 

a  mere  moral  right  not  an  insurable  interest,  69. 

of  a  debtor  after  an  assignment,  71.       • 

of  a  debtor  whose  property  has  been  seized  on  execution,  72. 

of  a  trustee,  agent,  and  consignee,  78  -  77, 101. 

of  a  bailee,  77. 

of  a  carrier,  77,  78. 

of  re-insurer,  88-88. 

nature  of  the  interest  requisite  in  life  policies,  295-807. 

does  not  mean  mere  anxiety  about  the  life  of  the  person,  298. 

must  be  of  a  pecuniary  nature,  299,  800. 

creditor  has  an,  in  the  life  of  his  debtor,  30i-307. 

reason  why  so  few  questions  made  relative  to  interest  in  life  insur- 
ance, 303. 

interest  of  parent  in  life  of  child,  298. 
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INSURABLE  INTEREST,  continued. 

of  sister  in  life  of  brother,  800,  322. 
trustee  and  cestui  que  trust,  in  life  insurance,  SOI,  802. 
INSURANCE, 

(See  Marine  Insurance,  Fire  Insurance,  Life  Insurance.)  ^ 

nature  of  the  contract  of,  is  that  of  indemnity,  1  -4,  5  Intr, 
uses  of,  and  to  what  generally  applied,  2  Intr.  95. 

(See  Policy.) 
.    .    insurer  sometimes  called  underwriter,  7  Intr. 
the  subject  insured,  8  Intr. 
utility  of,  10  Intr. 
party  insuring  must  have  an  interest 

(See  Insurable  Interest.) 
INSURANCE  BROKER, 

(See  AoENCT.) 
INSURANCE  COMPANIES, 

how  they  are  constituted  in  England,  411. 

United  States.    lb. 
how  they  have  been  divided,  412. 
mutual,  proprietaxy,  and  mixed.    Ih. 
of  mutual  companies,  10, 418,  416,  418,  424. 
proprietary,  414. 
mixed,  415. 

I 
L.  ^ 

LIFE  INSURANCE, 

definition  of,  274. 

object  and  utility  of,  275. 

history  of,  276-281. 

mode  of  effecting  the  contract  of,  281  -  284. 

form  of  the  policy,  284,  285. 

when  the  term  of  life  insurance  exceeds  one  year,  287. 

sum  insured  to  be  paid  on  the  happening  of  the  death  of  the  party, 

288. 
questions  proposed  to  party  wishing  to  insure,  282,  486. 

to  the  medical  man,  288.  | 

death  by  the  hands  of  justice,  289. 

suicide,  290  -  295. 
nature  of  interest  requisite  in,  295  -  807. 
warranty,  representation,  and  concealment,  807-825,  486. 
assignment  of  life  policies,  825-841. 
commencement  and  duration  of,  841  -  858. 
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LIFE  INSURANCE,  continued. 

attachment  of  equitiei  to  policies, 

(See  PRocEEDiNoa  in  Equity.) 
presumptioD  of  the  life  of  a  person  of  whom  there  has  long  been  no 

accomit,  851. 
presumption  of  sarrivorship  where  the  insurance  money  is  to  be 
paid  to  one  person,  and  both  perish  by  the  same  disaster  at  sea, 
852. 
in  connection  with  other  contracts  and  obligations,  424-448.  • 
LIGHTNING, 

damage  to  property  done  by,  whether  covered  by  the  policy,  118, 
114. 
LOSS  AND  DAMAGE, 

(See  Adjustment  and  Settlement  of  Loss,  Eebuilding.) 
when  improperly  paid,  the  recovery  back  of  the  money,  408-411. 


M. 

MARINE  INSURANCE, 
defined,  8  Intr.     * 

valued  and  open  policies  in,  5  Intr.,  11. 
policies  of,  transferable  with  bills  of  lading,  11  Intr» 
fiistory  of,  28-86  Inir. 
its  analogy ^ to  fire  insurance  and  life  insurance,  27  Intr.f  151, 154, 

174, 177,  185,  249,  250,  253,  254,  271. 
MORTGAGE. 

mortgagor  and  mortgagee  may  both  insure  the  same  property,  58  - 

60. 
as  to  mortgagor's  claim  to  money  payable  for  a  loss  by  fire  on  the 

mortgagee's  insurance,  60,  61. 
when  a  mortgagor  is  bound  to  insure  for  another  person,  as  to  an 

equitable  lien  of  the  latter  for  the  money  due  on  the  policy,  62. 
difference  as  to  insurable  interest  between  a  mortgagor  of  personal 

property  and  mortgagor  of  real  property,  68. 
mortgagee  insuring  at  the  request  of  mortgagor,  448. 
MUTUAL  INSURANCE  COMPANIES, 
their  leading  principle,  10,  146. 
title  of  the  assured  necessary  to  be  disclosed,  67, 146, 188, 190. 


N. 

NEGLIGENCE, 

of  the  assured  in  removing  hts  insured  property,  116, 117. 
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NEGLIGENCE,  continued, 

fire  caused  by,  of  the  assured  or  his  servants,  122-126.  • 

on  the  part  of  tenants,  126. 

gross,  in  the  assured,  how  nearly  equivalent  to  fraud,  127,  &c.,  252. 
NOTICE  AND  PRELIMINARY  PROOF  OF  LOSS, 

the  assured  bound  to  give  immediate  notice  of  a  loss,  223,  224.  I 

and  deliver,  without  delay,  an  account  of  the  loss  and  damage,  and 

make  proof  of  the  same,  224. 
proof  made  by  oath,  and  procuring  a  certificate,  from  irhom,  224, 

226,  227. 
whether  such  a  condition  precedent^  225-228. 
notice  distinguishable  from  the  preliminary  proof,  228. 

as  to  a  literal  compliance  with  the  above,  229.  | 

giving  notice /or/Ati;t^^,  the  meaning  of  that  term,  280  -  285,  237.  j 

proof  of  the  authenticity  of  the  papers,  285. 
neglect  of  assured  to  give  notice,  &c.,  not  necessajry  when  policy 

has  been  legally  assigned,  286,  248. 
particularity  in  the  notice  of  loss,  288  -  241. 
the  sufficiency  of,  how  determined,  241.  ' 
waiver  of  notice  by  the  underwriters,  242-249. 


P. 

PAROL  EVIDENCE, 

of  its  admissibility  to  alter  the  terms  of  the  policy,  20,  28. 
POLICY  OF  INSURANCE, 

defined,  1-4  Jn^r. 

open  and  valued,  5  Intr^  11,  253. 

not  a  specialty  contract,  12  Intr. 

essential  requisites  of,  12,  IS  Intr,,  18,  14. 

is  generally  printed,  14  Intr.y  18. 

but  how  afiected  by  what  is  written,  15  Intr, 

how  difierent  from  a  wager,  1 7  Intr, 

a  wager  poHcy  illeg&l,  17-24  Intr. 

how  marine  differs  from  fire,  11,  12. 

written  clauses  and  conditions  in  fire  policies,  18. 

may  be  in  form  of  a  bond,  14. 
•     whether  it  is  required  to  be  in  writing,  20. 

liability  of  insurer  upon  an  agreement  for  insurance,  at  law  and  in 
equity,  81,  &c. 

duration  of  policy,  51,  &c. 

usual  exceptions,  in  a  fire  policy,  28, 109, 184. 
(See  Civil  Commotion,  Fibe.) 
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POLICY  OF  INSUEANCE,  continued. 

fire  policy  may  be  a  valued  one  by  terms  of  the  contract,  253,  254. 
transfer  of, 

(See  Assignment  of  Policy.) 
PREMIUM,  ^ 

defined,  5  Intr.  399. 

the  principle  upon  which  the  ratio  of  premiums  for  fire  insurance 

is  determined,  15. 
receipts  for,  common,  33. 
return  of,  399  -  408. 
rules  applicable  to,  399-405. 
may  be  return  of,  for  failure  of  the  interest,  405. 
for  fraud  in  the  underwriters,  406. 

no  claim  to  return  of,  when  the  contract  is  void  for  illegality,  407. 
PREMIUM  NOTES, 

giTen  by  the  assured,  in  mutual  companies,  418-424. 
assessments  upon,  428,  a.  , 

PROCEEDINGS, 

by  arbitration,  354,  855  -  381. 

in  suing  on  a  policy,  if  it  be  not  under  seal,  the  action  is  assumpsit ; 

but  if  under  seal,  covenant,  355. 
what  the  declaration  in  assumpsit  must  set  forth.    lb, 
in  what  manner,  356-361. 
the  venue f  362. 
plea,  368,  368. 

payment  ofmoney  into  court,  365. 
a  declaration  of  a  policy  under  seal,  how  it  difi*ers  from  one  in 

assumpsit,  866. 
the  pleas  to  a  declaration  upon  a  policy  under  seal,  367,  868. 
evidence,  870-376. 
parties,  376-381. 
PROCEEDINGS  IN  EQUITY, 

a  court  of  equity  will  interpose  in  particular  cases,  381  -  399. 
as  to  make  or  renew  a  policy,  381. 

but  not  to  compel  the  company  to  indorse  a  notice  of  other  insur- 
ance, 382. 
to  reform  a  policy  in  case  of,  383. 

to  compel  the  surrender  of  a  policy  fraudulently  obtained,  384. 
trusts  and  trustees,  385  -  389. 
executors  and  administrators,  389. 
the  rule  as  to  oflf-set,  391. 

distribution  of  the  effects  of  an  insolvent  insurance  company,  392- 
395. 
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PROCEEDINGS  IN  EQUITY,  conUnued. 
interpleader,  395. 
attachment  of  equities  to  policies  on  life,  890  -  896. 


R. 

REBUILDING  AND  REINSTATEMENT, 

as  to  the  option  of  the  underwriters  to  either  pay  the  money,  or  to 
expend  it  in  restoring  the  premises,  268. 

whether  a  deduction  is  to  be  made  if  the  new  building  is  more  valu- 
able than  the  old  one,  269. 

if  a  policy  isaasigned,  the  underwriter's  right  of  option  is  not  affected, 
270. 

in  case  the  assured  claims  for  a  total  loss,  and  the  company  elects  to 
repair,  271. 

when  it  is  optional  with  the  company  to  replace  goods  lost,  272. 

right  of  the  company  to  recover  back  damages  improperly  paid,  278. 
.  stat.  of  14  Geo.  8,  respecting,  442. 

covenant  of  a  lessor  to  rebuild,  440,^441,  442. 

of  lessee.    lb. 
RE-INSURANCE, 

means,  &Cm  24  Intr. 

how  it  differs  from  double  insurance,  26  Intr^  88. 

prohibited  in  England,  and  allowed  in  the  United  States,  25  Inir^  88. 

by  fire  offices,  83  -  88. 
REPRESENTATION, 

as  distinguished  from  warranty,  147,  155. 

is  written  or  verbal  before  the  subscription  of  the  policy.    lb. 

a  want  of  its  truth  dependent  on  its  materkUUy.    lb, 

by  express  contract,  may  be  on  the  same  footing  as  a  warranty,  148. 

may  be  affirmative  or  promissory^  149. 

difference  between  a  positive  and  a  promissory  representation,  and 
one  of  expectation  or  belief y  160. 

distinction,  in  relation  to  the  term,  between  marine  and  Jire  poli- 
cies, 151,  154. 

its  materiality,  and  a  substantial  compliance  with  it,  considered  in 
detail,  152-172. 

misrepresentation  of  the  value  of  the  insurable  interest  of  the  as- 
sured, 182-230. 

in  life  insurance,  317-325. 

wrong,  as  to  material  fact  concerning  state  of  health,  &c.,  318. 

the  statements  need  only  to  be  substanticdly  true,  319. 
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REPRESENTATION,  continued. 

illustrations,  that  the  same  doctrine  applies,  as  applies  in  fire  insur- 
ance, 820-824. 
exceptions  to  the  general  rules  as  to  misrepresentation,  &c.,  824. 
RETURN  OF  PREMIUM, 

(See  Premium.) 
RIOT, 

(See  Civil  Commotion.) 


STOCK  IN  TRADE, 

how  the  term  is  understood  in  a  policj,  100, 108. 
SUBROGATION, 

doctrine  of,  applied  in  insurance,  66,  note  2. 
SUICIDE, 

a  word  of  modem  origin,  290. 

ma/^  an  exception  in  a  life  policj.    lb. 

the  act  of  committing  not  view^  as  a  fraudulent  act.    lb. 

whether  *^  die  by  his  oum  hand"  imports  a  death  by,  291-298. 

whether  the  person  committing  it  must  be  proved  to  be  of  sane  mind, 
298. 

T.' 

TENANT  FROM  YEAR  TO  YEAR, 

has  an  insurable  interest,  65. 
TROVER,  ACTION  OF, 

lies  to  recover  an  executed  policy,  81. 

U. 

UNDERWRITER, 

the  same  as  insurer, 

(See  Insurakce.) 
USAGE, 

proof  of,  how  far  admissible  in  construing  a  policy,  24-27,  268. 
USURPED  POWER, 

what  is  not,  188. 

W. 

WAGER  POLICIES, 

(See  PoLiCT.) 
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WARRANTY, 

as*  an  insurance  term,  defined,  139, 140. 

upon  its  literal  fulfilment  depends  the  insurer^s  indemnity.    lb, 

is  a  "  condition  precedent,**  142. 

a  paper  not  attached  to  the  policy  may  be  made  an  express  war- 
ranty, 14, 141. 

how  it  differs  from  a  common  warranty  in  the  sale  of  goods,  14S. 

when  there  is  an  implied  warranty  or  condition  precedent,  144. 

may  apply  to  matters  subsequent  or  to  matters  j7rece(/en^,  145. 

or  \>Q  promissory  or  affirmative,  145. 

when  the  regulations  of  a  mutual  company,  and  referred  to  in  the 
policy,  they  are  a  part  of  the  contract  of  warranty,  146. 

how  distinguished  from  a  representaiioriy  147. 

{See  Representation.) 

in  life  insurance,  depends  on  the  same  principles  as  that  in  fire  in- 
surance, 307. 

the  effect  in  both,  to  secure  accuracy  of  the  state  of  &ct8,  309. 

illustrations,  309  -  31 7. 
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